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Lecture 1: Law

From Commons Law to Common Law

Lawyers have a somewhat spotty reputation at this tinte.th&sspots, | address my remarks in
these lectures both to lawyers, who can do better, and understand better, and to our critics, who can
certainly understand better.

1.1 - The Sanctity of Bonds

Cordelia is a girl wise beyond her years. She hagyssters and a father sinking into the illusion

of his power. Lear, the father, is bent on accumulating flattery. The first two of his daughters play
his game, but the third, Cordelia, will not. When invited to try to surpass them in a detlaration o
love for the old king she declinémg Lead, 1, 90:

Unhappy that | am | cannot heave
My heart into my mouth: | love your majesty
According to my bond; nor more nor less.

That is, she loves the king in the terms of their relation, nor mdessnofhe relation of persons is

never at large in law, but obtains only in the particular transactions and relations actually made, or
otherwise coming about (the bond of parent and child being a combination of the two). We will
understand Cordelia wher see that what she is insisting on is the law of the bond. Robert Nozick,

a distinguished moral philosopher of the @htury, regretted this. He took Cordelia's declaration

to be immature (1989,-30; something in the way of a diplomatic fudgeegasred. But 'nor

more, nor less than bond' is exactly the case. tBledmughter; he ihat father. What should

Cordelia try to be? Someone else's daughter? Someone with a better father? An angel? A diplomat
to the court of her father?

Nozick's mistake was a fundamental one in the thesis of these lectures; he did not take law seriously.
His claim on Cordelia for something more than her bond (or actudlyhiessutually demeaning

flattery) is of the same mettle as the justice okgudtge who in the case of a contract for the sale

of six apples orders the delivery of seven. Think of Lear demanding an extra apple from his
greengrocer, who replies: | love your majesty according to our contract, which is for six apples; nor

more nor éss.



The power of law is in the bond itself. Had Cordelia acted under a moral principle: you ought to love
your father according to the terms of your bond then she might well have found other moral
principles to modify her behaviduthere really are i@ a lot of them, jostling around. Love is its

own power (I shall show): there is nottaieve. Compulsory love is a travesty: the power would be

in the compulsion not in the love.

The larger point is this. There was a time when natural phil@seppkilosophy of the physical
world), for example the natural philosophy of Aristotle, substituted for physics itself. And even quite
recently the natural philosophy of the Inquisition purported to overrule Galileo. But now we can see
no point to nattal philosophy and every point to physics itself. In like manner we should at this time
see, | hope to show in these lectures, that there is no further point to morality or moral philosophy.
The substance of the law of human bondsat is to say, ouristipline, law becomes the
fundamental discipline of the human sciences.

| shall describe this law but must first make it clear that law is not defined by the jurisdiction of
judges. Cordelia could not s ucthink ef avays tieiissue ct | vy
might arise collaterally in an ordinary jurisdiction). There are many&easdeesst, court budgets

o for limiting the sorts of matters that judges might adjudicate upon. What law is, is a quite different
guestion.

Thefinal years of my teaching were in legal ethics. | never ceased to be surprised how many students,
practitioners, scholars, and writers of books on legal ethics, particularly these latter, thought that legal
ethics was a matter of applying general dthimslity) to the practice of law. It is not. The
fundamental principles of legal ethics come from the structure of law itself. An obvious example, and
one pertinent to the case of Lear and Cordelia, is the adversary system and the ethics that follows
from it. Law is adversarial, so its ethics is
was to try to impose a univocal or unilateral thing (morality) on a bilateral (adversarial) relation. An
inquisitorial syssami dbésdobse Bamemeamd Adekeli c
from the impartially related parties, not from an imposed, extraneous, and univocal position. It
means the law is fréaothing extraneous is imposed. Nor are the parties a condnaitiedner

univo ¢ a | position. 6Adversarial d is precisely a
quality of love.

Itds worth emphasising this. There is | ove w
the other as yourself, nor mamer less; and love the self as the other, nor more, nor less. When it is

on a moral principle recommending love, love is out the window.



1.2 - Third Positions

| shall call univocal impositiod@ particular, moralitieghird positions. Thus @& contract the first

and second positions are those of the parties, which are brought together by the bargain, and the third

position is an extraneous imposition (such as Nozick wished to impose on Lear and Cordelia). Some

guestions will now occur.

(Q)Isna the judgeds position in a |itigation

a n

book for 5 dollars they each bring their (first and second) evaluations to their bargain, and a

judge who says, no, the book is worth 6 dollars wholly misanderdie law. The true

judge decides wholly from a position of i mj
can yield a substantive result | demonstrate shortly).

2)Suppose Doe has acted wunder Ro e & sntradtiar e s s .
third position? No, it seeks simply to re
duress sought to break. For the judge to ignore her duress would be to favour her.

(3) Is it not the case that moralities often recognise the place ofdsether in a relation
(Kant 0s, for exampl e, or Rawl sds) . Can s
relations? No, they constitute an illicit third position. | used to think otherise dnity
of Law and Moralt984). | used to thinklaaxe e ded a moral foundati on

shall in this lecture show. Whilst I still think the idea of unity is right, the moral foundation is
always an illicit third position. There | thought law reduces to morality. Now I think morality
reducedo law. Morality does not hold the balance between laws. Rather, law holds the

balance between moralities. In a liberal state if a morality wishes to have a place it can only

be a place consistent in law with that of other moralities.

I use therdepmsidti ond however many parties

a ¢

6third partyd in | egal processes), and | shall

there are thousands of parties.

Even good lawyers sometimes e exclusion of the third position wrong, and in fundamental

ways. Lord Goff expressed the conventional conception of the distinction between tort and contract
when inHenderson v Médrrgtl 9 9 4 ] 3 WLR 761 at 788) Udyéhe sai d:

gener al | aw, and the contractual duty 1s attri

held, but ités wrong. L @ thel will®btte fpartesaissbivoédbug h t
wrong for tortd the idea of torlaw as imposed by the law is of an #Hligiivocal third position.

enao



(I should add for clarity here that a statute is an illicit third position when it is the statute of a tyrant:
the statute of a free people imposing on and qualifying contraletssimo third position. The third

position actually defines tyranny and freedom: a people is free, and their statutes free, when they are
free of all third positions.)

Legal positivism asserts at its most fundamental level a third position inlava, Briil ¢ what ds W
with it. It does have a great advantage for the simpded, who can immediately see where the
substance of law comes from. The third position is that of the sovereign: the substance of what he
imposes is the substance of law. Batwwe exclude any third position where does the substance of

law come from? For two parties thinking they might contract where comes the substantive law that
will in itself (without a third position) allow them to do so?

1.3 - The First Arbitration

ppose in the early stages of human evolution before any substance of law has been thought of
(nothing at all instituted positively), two evolving humans, Doe and Roe, have conflicting desires and
they are in dispute. Under these conditions there isitivgotaw available. However, suppose the
parties have the bright idea to refer the matt
no positive law available for the arbitrator to apply but they think that as long as the arbitrator is
impartial between them in her process that wil itlavill have to do for they are sick of fighting.

This requires that in nothing that the arbitrator decides or does can the single desire of the one or the

other of the parties be favoured or privdegehe great and miraculous thing about law is that from

this impartiality of process a substance of law emerges. The impatrtiality of process will mean that
Doe and Roe have no option but to bargain (contrdot) one of them to be allowed by the
arbirator prospectively or retrospectively to impose on the other (for example, to steal from them)
would favour or privilege the one. Contract, on the other hand institutes the substantive impartiality
of equal respect to both parties. So the arbitratdy snbstantively, insist on contract and preclude
stealing.

No moral foundation for our arbitration is needed. All that is required is that the arbitrator is in fact
impartial between Doe and Roe. The arbitrator does not say to herself | shattilebiatpase |

ought to be impartial. | must be impartial, she says, because only this fact will be acceptable to both
of the parties. And from that fact comes the whole substance of the common law (in which | include
its continental equivalentdroit, Recht, diritto and otherall based in the Roman ius as contrasted

with lex). The substance of law itself emerges without any moral or other theoretical base.



Humans evolved in clusters in localities called commonses. The substantive irhpadrakges

in the arbitration | dve described is the commo
opposite of GheTragedyof theCodthismagedly tirming on what he supposed
to be the commomseser sd natur al sel fishne

The substance of the law that comes from the commons is: you must contract and not steal. | now

need to define stealing. 0Stealingd stands f
upon the othed it is the antithesis of the lawiob v e . Itdéds not logically p
on the self; iif other is as self then self <can

or part of it. A murderer steals the life of another (steals it for his o@mvkatver the reason is

for the murder), a thief their property, a rapist their sexuality. The more complex concept of
negligence turns on the same thing. Negligence is a failure to give a prefmerih@tace to the
interests of another. Provisionécar f or t he otherds place and int
On the road | may have to drive more slowly in your presence; in negligence, freedom from that cost
(my speeding) is stolen. Fraud and other duresses are the same; | can stadl plage lawbur

relation by trick or abuse of povdethis reflection embraces the whole of equity. So that if Roe has
achieved the 5 dollar book contract by trick or power an arbitrator who applied it would be acting in a
way that was partial to Roe. Amdthe more public scale, a corporation, including a marriage, is
fundamentally akin to a contract; a free constitution is the equivalent of contract; anstateyrant

the equivalent of theft (the tyrant stealing the lives of the people). The wimlawfis implicit in

this original arbitration.

Stealing includes property, in two senses. I
property can be stolen and is therefore part of the preclusion of personal tort. The arbitration | have
degribed actually defines what property is and who has it. John Locké, dbetdry English

phil osopher (whom Pollock called the common | a
law in his weknown proviso: an acquisition from the commsijisstified as long as enough and as

good is left for the others (Locke 1690, 27). Now, because enough and as good must be left for the
others they have for themselves the same opportunity to make equivalent acquisitions of property. If

I, a first acquitor, take an apple from a tree, do you have a right to complain? Not if the proviso is
satisfied; that is, if there is enough and as good left for you. If you were to complain in that
circumstance of plenty you would be denying my right of commontognefsur denial would

itself be a stealing, a substantive stealing of my right to pursue my ends in our common ownership.
This fact itself defines a substantively impartial distribution of property. When the Lockean proviso is
satisfied there is com@empartiality in the commons between all minds.
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Nozick was wrong here as well, thinking the proviso turns on the mixing of labour into a property.
Mixing labour is a commonplace; it simply means acting in and with the world. | mix labour with the
worldas much by breathing as by planting a crop, and as surely own the air | breath (for the duration
of my breath) as | do the crop (also for a duration). Nozick said: 'If | own a can of tomato juice and
spill it in the sea ... so that its molecules mingtdyetiroughout the sea do | thereby come to own

the sea, or have | foolishly dissipated my tomato juice?' (Nozick 1974, 175). But the labour and thing
are mixed into the relevant human actiansimple consequence of the fact that when we act we
mustavays act in the world. So we must first as
it be that he is doing with his tomato juice? Well, let us suppose he is performing an experiment to
see whether any traces of it will go to the coast ofdirelnmes he own the Atlantic?, is Nozick's
(rhetorical) question. And the answer is: he does own it for his end; that is, since his experiment is
consistent with the interests, including property interests (enough and as good), of others (the ships,
the fshermen, and sm), he cannot lawfully be prevented from accomplishing his end (some
competing investigator, say, disrupting his experiment). This is the sense in which the proviso is the
substance of Lockeds ¢ oncepdsiothen prapdrty ipterestp.elm t vy .
fact, my analysis shows a scope and variety of property interests as wide as the scope and variety of

human action.

And so property and tort are interchangeable conceptions. We act in the world, and nowhere else.
And inso doing we appropriate, use and take advantage of the world. This (all of it) is our property.
Property is the fundamental point of the connexion of our actions to the physical world. So when
Doe and Roe are driving towards each other on the roadeaafitbem negligently swerves into the

other we can express this either in tort, as we in fact do, or pdapertg t eal i ng of t he

on the road.

Property and contract also overlap in the Lockean proviso. Parties negotiating conttzte often
unequal information. The legal question here is simply whether they own it. If they do, it follows
from the meaning of ownership that they dondt
caselaidlaw v Orgétb US (2 Wheat) 178 (1817Hector Organ had acquired early knowledge of

the signing of the Treaty of Ghent ending the War of 1812. One effect of this when the news
became widely known was clearly going to be a substantial rise in the price of tobacco. So Organ
immediately pehased 111 hogsheads of tobacco from Peter Laidlaw & Co, merchants in New
Orl eans. A jury found for Laidlaw, but the S
right to the tobacco (Chief Justice Marshall writing the opinion). The coryscd &urals on the

Lockean proviso. Organ had property in the information, and the meaning of this (always the basic
meaning of property) is that he was not obliged to share it with Laidlaw. The detailed facts of the
case are a little unclear. Organydetay, was early to the wharf for news, Laidlaw resting in bed.

1C
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The issue is the Lockean proviso, for it is a property tasenformation is new knowledge in the

New Orleans community, and therefore the subject of the first acquisition provisoadquires,

and must therefore leave enough and as good for Laidlaw. But this does not mean he must share the
information where there is something else as good. Others had the opportunity to be at the wharf.
And who is to say that the opportunity et (@fforded to Laidlaw) is not enough and as good? One

day lurking about the wharf in the early hours (or surfing the Net) will bring profit; another day it will

be rest and a sharpened mind that does the trick. These are ordinary human choicesyAnd any

the lazy choose their lives, and profit in their chosen way. Those lives are entitled to equal status
under the law of love, but they are not changed by the law of love into different lives (Cordelia), as
Laidl awds woul d betotiedtinbed. deni ed him his right

A stealing is a wrong, and the word | am using
I make no substantive distinction between tort and crime; the only important difference is between
their processes.

Please noticénta t if you believe that Il &m right i n sa\
flow from this first arbitration (from this commons law), without positive, substantive input by the
arbitrator, then you believe that the old common lawyers were eidgav th found not made. The

new common lawyers are wrong. In its fundamentals, judges do not make the law.

And in the common | aw | include equidalthe As |
forms of abuse of power against which gquuards. It is important to see that equity has no
function beyond the substantive impartiality t
of the equitable fiduciary obligation is this (Finn 1987, 256):

A person will be a fiduciary irs melationship with another when and insofar as that other is

entitled to expect that he will in that relationship act in that other's or in their joint interest to
the exclusion of his own several interest.

Now this is puzzling. If | contract to sellya bag of oats | act in your interest when | deliver it to
you, and 6to the exclusion of [my] own sever al
for a second profit to someone else. Suppose you have paid me for it. There ssatheingin

the transaction my duty to you to deliver the oats, and the issue is as to the nature of this duty. The
problem here is that the contractual duty is itself 100%redfaeding. There is not logically

available any further degree of otheird to which the fiduciary idea could attach

Wh a't | mean i s, t her eds n o-pbsseiblah prieate lad eagyers,e o f 0
however, are fiduciaries not because of an excess agtg#rdrbut because of the absence of any

otherr egar d. I n an ordinary contract the parties

11
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contract there is no relation of interests at all: the lawyer is profestismaltgsted, and is a

fiduciary only in that sense. This is juatjadge is disinterested in a case relative to the interests of

the litigants (and in an adversary system lawyers are as essential as a judge). | discuss lawyers &
fiduciaries in 3.12.

Still, in private law equity had a job to do. It is a classi®fca common law fiction; a set of

doctrines designed to counter the common | awds

Our first arbitrator was the first lawyer. At some early stage in the evolution of humans, the process
of her arbitratior{fprocess impartiality) articulated itself into the substantive law of contract, and the

law of tort. But it did more. Had she been able to lookaheads ay ©6shed not becau
protocol but because | & mefaelawes was a wén@had she s t ar
looked ahead she must have seen that her arbitration implied a free constitution (a constitution made
of substantive impartiality). The whole of the substance of law is implicit in that first arbitration.

It did yet nore. Because its impartiality was substantive, the substance of law became available to
anyone who knew this fact. Humans gained the capacity to make contracts without any reference to
arbitration, and as a result lived in an environment of law. Arnshtionment influenced our
evolution as surely as our living in an environment of the physics of fire. We evolveabadireglaw
species just as we did as anfiaking species.

1.4 - The Binding Power of Freedom (Part 1)

We evolved as a lawfuksfes. Perhaps you are now thinking: where are the tyrants in all this. Of
cour s e, there were tyrants as wel/|. But t he
about this in later lectures. For the moment consider the state of dragtieefinvasion at the
height of the tyrantds power. I n daily |ife,
property respected, and torts generally not committed. Compared to the power of this fact, the
tyrant 6s p o wea pitwitavas thatlthie geimdval of théMyrantin 2003 was conceived as

an attempt to install democracy rather than an attempt to release the underlying power of law.
Freedom does not come with democracy. It is prior to it, and a condition of itriolt ie fb

because the law of freedom is the law of substantive impartiality that emerged from our early
commonses. Freedom lies in the common law before our parliaments.

We can express this law of substantive impartiality as: in all that you de dtbat #s yourself.

This is the law of love. It is also the law of freedom. When there is perfect impartiality between self
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and other each is free: you will not impose on me and | will not impose on you. When this is
substantive, as it is in the ldwantract and the preclusion of tort, freedom itself is substantive. Our

first arbitrator discovered freedom.

Freedom mutually allowed creates all bonds between minds. This can be shown. Suppose you have
some apples, which | desire. | have some rsaffejent to purchase them. You desire my money.
Suppose you wish to trade, but | have not yet made up my mind. Wil ¢dradzct with you or

will | steal? 1 act. If my act is to steal we do not achieve a bond. If to contract, we tie. And t
difference is freedom. If | steal the apples | make no relatdsond- with you because | take the

whole issue into my own mind. | treat you and your property as object or means to mymoyn end

end being whatever it is | seek by the theftplbs your mind and go directly to the apples; | allow

you no freedom. Whereas, if | contract with you | take the issue to both minds. | allow that you are

in charge of your life, as | am in charge of mine. In short, | allow your freedom. Andavice ver

you and your part in the contract.

In the following diagram I, the person on the right, have two choices. | can take my desire for the

apple to both minds (top arrow), or | can seek to get it by force or trick (bottom arrow):

Figure 1: The Binding Power of Freedom
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The top arrow is freedom. Freedom is the stuff of bonds. | want to be clear on this. | do not wish

to be interpreted as having in this section made a philosophical argurhéeedoou When | say
0freedom bindso | mean that it really does Dbi
hold a stone and then let it go. Gravity causes the stone to fall. Two people perform the actions of
making a contract, ther&dom makes the contract. | shall in the next lecture show that the world is
made of freedom; that freedom is actually the binding power of the laws of physics as well as the
common law.

The binding power of freedom is the key to our understandingfoétlabitration. How did the
arbitrator produce the substantive common law from nothing? By freedom. Freedom is the one
thing that comes from nothing. How did the arbitrator find the law but not make it? She found
freedom.Any thing that she madeuld be an imposed third position, and not freedom

1.5 - The Problem of the Meeting of Minds

Now, it may be conceded that a contract is a bond, and that it is made of freedom. But where is the
bond in tort law? We will be able to answer that whahawe how tort law is made of freedom
(freedom is not at large in law (Cordélit)s only found in bonds, only found in the law of bonds,

the law of love).

It was the great project of the late Professor Peter Birks to make a classification bf the civi
obligations: of the common | aw. He was moved
1996, t | am quoting Birks quoting Rudden quoting Pollock quoting Stephen): "the only thing which
prevents English people from seeing that law is reallyf ¢ime most interesting and instructive
studies is that English lawyers have thrown it into a shape which can only be described as studiously
repulsive." Birks wanted to tidy the common law up. Now, | think the issue he was addressing goes
beyond this.Why do physicists seek the single unified law of physics? Principally because it is a
condition of reality: if two laws were unreconciled their meeting point would be unreconciled and we
could have no confidence in the reality of either law. Anywayfafligld in this project, as he

himself acknowledged. He failed because he could not define the primary obligation in tort. For
contract and the other civil forms there was a primary obligation (the contract, for example) and a
secondary breach (breatleantract); but for tort there was only breach (wrong) (ibid, 346):

It is impossible to name generically the event which creates the primary obligations the breach
of which was previously identified by the word 'wrongs'.

14
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But the event can be named. Fitleng that the parties do in the events leading to a tort case is
attributable to their wills, just like contract. If Doe and Roe are driving on the road towards each
other (with the possibility of causing infuryrong), it is their wills that bringeth to this, and into

relation. In this respect the case is no different from Doe selling a book to Roe. In the one case (on
the road) Doe seeks the south and Roe the north. In the other, Doe seeks the money and Roe the
book. In each case the eventsgotihem into relation; in each case it is possible to say that their wills
bring about othe event which creates the prim
intersection of their intentionshe idea of intersection being that neitherachieve their intention
without dealing with the intention of the othe
the north (they have to get past each other).
Doeds book.

These intexections must be of minds. In tort the issue is a little confusing when there is an obvious
intersection (6proximityd is the common | awds
proximity of mi nds, as t herescue shows.n Suppase §osl hagen t i p
fallen into the sea. | may be near to you (proximate in the bodily sense), | may have the physical
power to rescue you (also a bodily sense of proximity), but | have no duty to do so unless our minds
have met (for example,n a contract or , i ndeed, in Cordel
fatherd she must rescue him, as indeed she did in the play). The mental proximity of Cordelia and

Lear is an intersection: she cannot be a daughter without treating hitmeagamntl vice versa).

The question is: how do minds intersect? When physical objects (including bodies) intersect they do
it physically in space. But minds are not physical entities, so they cannot intersect physically. And

they do not occupy spasee,they cannot intersect in space. How (where) do they intersect?

Contract traditionally asked this question in
meeting are the same thing). Traditional legal conceptions (formed prioreio) Effsted

temporal simultaneity as a partial answer to the question, where do contracting minds meet? They
meet in time. But a meeting of minds in temporal simultaneity will do nothing like the work that is

required of it.

1.6 - Kant on Temporali®ultaneity

Kant expresses the failure of simultaneity with great clarity. Time, he holds, is infinitely divisible. We

can divide it into billionths of a second. So there can be no meeting; infinite divisibility means that all

acts, and therefore atintractual acts, are successive at some depth of division, and this destroys the
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possibility of an instant of meeting and mutual binding-{1796 1 0 2 ) . Kant ds anal
mutual binding in contract never occurs. The critical pair of actsbedimoultaneous since the
binding had to be mutual. Simultaneity was a
where neither party is bound. A mutual binding can never emerge from an infinite sequential
reciprocation of an individual wigness to be bound. There have been many attempts to overcome
the problem; for example, striking hands together, burning an inch of candle, striking a gavel, all of
which attempt to create the required instant. In general they are attempts at lsarggaig, as
Professor Lucke put it in his 1962 article (1962, 293), which | remember as one of his students in the
law of contract at the time). But it is obvious that there is no instantaneity when you take minds as
seriously as Kant did: the momentstdath each mind registers, say, the clap of hands will, because
of infinite divisibility, be successive moments not simultaneous; and if the parties identify the clap as
the binding moment by prior agreement, then the problem transfers to the pri@nagrsmmwas
that agreement formed?

Now, modern physics shows that Kant was wrong. Time is not infinitely divisible: beyond a certain
guantum, called the Planck time, no further division can occur. But that will hardly save the classical

theory of contiict against Kant's objection. Consider contriving a meeting of minds at a ¢Eitain 10

of a second! And anyway, the problem of the reality of contracts, which Kant so scrupulously sought

in the subdivision of t i mlaheoryiofrelativityw Kanteaukl soevr t e d

offer the same degree of attention to a contracting party boarding one of Einstein's speeding trains.

As Einstein showed each mind has its own time; there is no absolute time; so absolutely no possibility

of simultaeity.

1.7 - We Meet (Intersect) in Freedom

Minds meet on the condition of freedom that | have described. For one mind to fail to allow
anot her 604 of seechdm as Iplawe else @rh ep wttthiemrdd si tmi myd ,
directly ad partially to whatever it wants. For Doe and Roe this applies as much to their meeting on
the road (tort) as it does to their book contr
progression to the north? Her getting the northistied o0 Do e 6 s gpmEhysicallyptgey t he s
must pass each other. The condition of her not stealing it is that she treats Doe with impartial care
the reasonable man in tort | aw is the imparti

impatial statu® equal care, therefore, she meets his mind. And, of course, vice versa.

And the meeting is the same in contract. Roe

obligation at this early stage is a tortious oakeain from steadgy (taking the book or money by
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force or trick). Then, as it grows by further articulation of deed and word, it becomes the ordinary
contractual one. But are there not terms in a contract of sale, things that come at some point
seemingly instantaneously existence? No, the very idea of the terms of a contract points to an
instant of creation; as though there are three successive moments, the first where the parties have no
contract, the second where they agree and install the terms, and theréhtfteyvhave a contract

with the terms. And these are the three moments which Kant wrestled with, as to which | have
shown that the middle one, the critical one if there is to be an installation of terms, does not exist.
The solution is to see that thamen't any terms in any contract, at least not in the conventional
sense. Terms in traditional theory have been confused with the description and planning of the

partiesd contemplated actions

In the book contract the terms (in the conventional @swjleliver the book and pay the money.

But the more fundament al statement of the <ca:
individual plans (their initiating desires), but then a coming together into a joint plan. Plans are
mental things;osthe coming together is a growing proximity of minds. And, of course, the plan
(contract) might be in writing.

But is there not some point where the making of the contract is completed, as opposed to the
ongoing relation on the road where thereiosnomt of compl eti on? No: th
The contract itself is never completed in the sense of created. It is, of course, completed in the sense
of finished (finished by performance). But so is the tort relation; there is in botlcaapdstian

of the partiesd meeting of minds. But it is
their desires satisfidd moving out of the proximity of minds, we might say.

1.8 - Neighbourhoods

There is a difference between thedboh contract and the bond of tort. We have bonds with
particular others (this person rather than that one) where the model is contract, and we have bonds
with acertain generality of othetsalled neighbourhoods, where the model is tort (the gewérality

other drivers on the road, for example).

The great modern problem of the common law is negligence. The intentional torts are easy to
understand because commission as opposed to omission is easy to understand: an intentional tort
imposes on the othegnd is easily precluded by the first arbitration. But omission is more
problematicad so problematical that the courts have almost given up on trying to explain negligence.
Professor Howarth has written, first having noted that controversy is a@tenfdealth (1991):
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The present situation in negligence law is different. The confusion afflicting it is not the
confusion that arises from a lively struggle between opposing points of view, but instead it is the
dispiriting confusion of people who dad kinow what to do.

Hayne J of the Australian High Court wrotrivdie v Singleton Shire 20@1¢iHCA 29:

It can readily be accepted that the search for a principled basis, or bases, upon which a duty of
care will be found to exist is a searchdbiatinues. We have seen the rise and fall of notions

of proximity, and of general reliance. We have seen reference to vulnerability, to
encouragement, and to ogmrded statements of conclusion like the-ffegtencantation said

to derive fromCapardndustries Plc v Dicknidane has proved a satisfactory explanation of

what it is that has moved the debate in a particular case to the conclusion that was reached. We
have, at least for the moment, retreated to what is thought to be the safe haremenftal
development, perhaps hoping that, in time, a unifying principle or principles will emerge.

| would say, none will understand the tort of negligence until they have understood the binding
power of freedom (from which position they will, ofr ceue , reject Lord Goffds
being imposed). Freedom binds neighbourhoods as well as contracts. Fuotierwitio
understand tort until they have followed Kant and rejected the idea of contract as an instantaneous
binding of wills. Thenly difference between a contract and a neighbourhood is that a contractual
relation is closed around particular persons whereas a neighbourhood is opened to a generality of

persons.

The generality of others, called neighbourhood, was defined b4tKkiorah 1932 inDonoghue v
Stevenséte stated the law of love and he also stated its bounds. He said ([1932] AC 562, 580):
The rule you are to love your neighbour becomes in law, you must not injure your neighbour;
and the | awyer 0 seighboue?srécéivesna, restiddted replys Yomnynust take
reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to
injure your neighbour. Who, then, in law is my neighbour? The answer seérpsrsohe
who are so okely and directly affected by my act that | ought reasonably to have them in

contemplation as being so affected when | am directing my mind to the acts or omissions
which are called in question.

Whom am | to love? My neighbour. That is, those in miyboeirhoods. A neighbourhood is a

broad relation of minds whose meanings have achieved a social objectivity. A prominent example in
tort law is the road, the neighbourhood of driving. The set of meanings constituting a neighbourhood
is an objective satifact that emerges in history as a vast interplay of substantive impartiality in
respect of alll a neighbourhoodds pl ayer s, past
is imposed (Lord Goff). Neighbourhoods are created by thebemsewith the same impatrtiality as

contracts.
Now, I may accept the objective fact of a nei ¢

it? Suppose | like speeding, and whilst | accept that the neighbourhood of the road is one where you
d o n 6ed, | wighéo speed. How can | be bodrmbund by freedord not to speed on the road?

1€
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I's not a collective partiality being i mposed o
Lockean proviso. The million upon millions of contributionse constitution of the modern road
neighbourhood are a first acquisition of neighbourhood which is bindingdanchéinding in

freedom- on the proviso that enough and as good was left for me. And it was. There is a speedway
down the road if | wisto use it.

| should add that there are many statutes contributing to the constitution of neighbourhoods (Wills
Acts, Road Traffic Acts, and@); but none imposes a third position so long as it is the statute of a
free people a people whose Pamtiant is constituted by substantive impartiality.

1.9 - The Privity of Neighbourhoods

Cordelia asserted the privity of her bond. I
bound only by my own contracts and not contracts made by s@meme . So al so, I & n
own neighbourhoods and not someone el seds

Our brains are such that we can only deal with a limited number of people and kinds of action at a
time. | express this fact by saying that we live our lives in a limited nucobéaofs (particular

relations) and a limited number of neighbourhoods (relations open to the generality of others). This
is a fact of our nature: how foolish it is to try to be gods (or Kirbys)! How foolish to try to live our
lives everywhere. In mox the difficult cases in negligence the harm that actually ensued was
entirely foreseeable but its prevention was collateral to the neighbourhoods in which the defendants
had actually, and in freedom, constructed their lives. Were the defendaatcaséiseby virtue of

coll ater al foresight to undertake different | i
the negligent audit cases notwithstanding that it is clearly foreseeable that an auditor's report might
get into the hands of sonmeember of the public for whom it was not intended, care in the
performance of the audit is correctly limited to the interests of those for whom it was intended. The
harm to members of the public from a negligent audit (as | said, clearly foresedatdealisocthe
preparation of the audit. The auditor can say, | am an auditor, not (collaterally) a custodian of audits;
just as one who really is a custodian of this financial dynamite can say, | am a custodian, not an
auditor, and be held liable adoagly.

Take another example. Is a prospective beneficiary able to sue a driver whose negligence kills their
intending testator while on his way to execute the will”? No. The loss is collateral to the
neighbourhood of the road. But the prospectivefibiamg can recover from a solicitor who
negligently fails to prepare a will for the intending testator before the latféhitkes Jorf995] 2
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AC 207). There is a lack of care in each case and the plaintiff suffers the same loss, but because the
neighbourhoods are different there is liability in one case and not in the other. Each neighbourhood

is defined by its meanings. The meaning of the neighbourhood of the road (the contemplations of its
participants) does not embrace the testamentarg affabadusers (how would anyone tell the
difference between someone on their way to make a will and another on their way to collect a pizza?).
But it is absurd to think that the neighbourhood of testamentary dispositions does not do just that
(looking say, for evidence of an intention to make a will).

If we had greater brains or greater access to relevant information it might be possible to drive on the
road | ooking out for intending test atoadigo. As
out into a chosebut limitedform of life. To force me into a neighbourhood | have not chosen is to
force me to live a life | have not chosen. Of course, a solicitor cannot say that in relation to the
testamentary neighbourhood.

We canbeinmmr e than one neighbourhood at a time.
neighbourhood, and must drive carefully for myself for them.

White v Jomess decided for the plaintiff largely on the basis that it was just to hold the solicitor liable.
In law the last refuge of scoundrels is justice. Justice is an illicit third position: law has given up when
it talks about justice. Buthite v Joneas really (as Sir Robert Megarry had held in the earlier case of
Ross v Cauntgr880] Ch 297) a simplgplication oDonoghue v SteveAsahinDonoghue v Stevenson
there is no third position.

Both are privity cases, which means they exclude third positions. Let uDsinggliye v Stevenson
slightly and say that a contract between a manufaaftuginger beer (A) and a retailer (B)
contemplated the serving of the ginger beer to a third party, the consumewiile InJoriksre

is an identical structure; a contract between a solicitor (A) and a client (B) to prepare a will
contemplated disposition to certain beneficiaries (C). In both cases, the contemplations of the
respective neighbourhoods fixed the relations to C within the neighbourhood privity. This is quite
obvious. Does the neighbourhood of lmtme manufacture mean anythinthere are no
consumers? Of course not. Therefdamoghue v Stevelxms the testamentary neighbourhood

mean anything if there are no beneficiaries? Of course not. So intended beneficiaries may sue in the
testamentary neighbourhood. In thig,le limit of privity in negligence is a simple function of the
relevant neighbourhoodds meanings without the

Lord Mustill, who dissented Wihite v Jonésund a lack of mutuality between the solicitor and the

benefciary. He was right about requiring mutuality (bilaterality, consideraton) but he looked too

2(
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narrowly for it. There was certainly a lack of a coettpsctmutuality, one between particular
persons. But he overlooked the neighbourhood mutuality, areeibefeneralities of persons (the
generality of solicitors and the generality of beneficiaries). He then failed to see the particular
mutuality between the parties that existed by virtue of their joint and particular membership of the

neighbourhood of teementary dispositions.

The exclusion of a third position in the constitution of neighbourhoods precisely characterises the
original arbitration that | described: the substantive results of that arbitration were generated by the
impartiality of its pross, nothing more. So when | say BDatoghue v Stevansdihite v Jones
exclude third positions then | dm saying they w

she had got round to them.

(It will be apparent by now that | have mowvethis lecture from commons law to common law.

The law is the same. The difference is simply the stage of evolution. When the commons gets round
to thinking systematically about its commons law and to institufingpjtointing judges, for
example, talo the work of the original casual arbitradawe have the common law. The institution

of the commons law in the common law is a positive institution. But this no more makes the natural
common law positive law than the institution by the commons dawieof physics (in its
universities, in its manuals of engineering) makes physics positive law.)

1.10 - The Solution of the Problem of Rescue

A proximity of bodies is insufficient for any legal relation; there must be a proximity (meeting) of
minds. Hence the common | awds basic antipathy to |
strangers but physically proximate, are both walking along the bank of a river. You slip into it and |
dondot . Now, any human ap pmattephovw tamporaryy is prdperty, h e pt
so the case is that you have taken property in a slippery part of the path, and | have taken property in
a nonslippery part. The question we could now ask under the Lockean proviso is have | left enough
and as good foy o u ? [ havendt, then when your part

mine (ie slippery) | owe you rectification, which in the case might well be saving you.

However, a better answer turns on an analysis of luck.

Luck (a correlate oftveor | d6s randomness) is a part of the

its acquisition is property. But here the Lockean proviso applies only to catastumhiarit

21
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massive good luck. This is because ordinary luck evens out over liene;isavith ordinary luck

enough and as good for all.

So if you candt swim, and are drowning | must
rather than someone el se? Because | dm on t he
substative impartiality of minds established by the Lockean proviso in this little commons by the

river.

Now, it follows from this that if my rescuing you involves catastrophic risk to myself, the Lockean
proviso is cancelled. Your death by drowning isstroptee, so | must rescue you. However, when

this involves risk of equivalent catastrophe to myself, the tables are turned. For now | myself need
rescue: | find myself beset by thiidk of being (as the identified rescuer) in the wrong place at the
wrong time, facing a catastrophic possibility (my drowning), fromyebichust now rescue me

And the obvious form of your resafaneis by your relieving me of my obligation to rescue you.

Generally speaking we do recognise these obligationss chitastrophic Hllick to be living in
Marysville, Victoria in February 2009, and we are at this very moment providing rectification. | think
however that itds very important to see that
(moral) psition here. Our duty to assist comes from the absolute impartiality of the commons
(relations of minds) in which we live. Second, whilst we might have a biological (pathological)
benevolence in this matter, it is important, and far more powerfalihtatseis by freedom that we

are bound to assist (rescue).

1.11 - The Forms of Action

I have been speaking of the substance of contract and tort, and have shown a commonality of that
substance based upon the substantive impartiality (and freedoepriginal arbitration | have

described. | am by no means suggesting that the distinction between them should be abolished. All
our thought about the world occurs in forms, and contract and tort are not exceptions to this. But
when their substanceirsissued as it is in cases of extension of the forms or resolution of conflicts
between thend the commonality of he substance in the forms must be asserted. Freedom (the
freedom of the substantive impatrtiality | have described) makes everytliing that ma n . It d
just make the contracts between minds: it makes the minds themselves (as | shall show in the second

lecture). Anyway, the forms of action at common law are no exceptions to the necessity of forms.
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It is wellknown that Maitland thgit that the old forms of action would continue to rule the

common | aw ofrom their gr av e s -kilown(idvthei fact tlah d 1 9 0

Maitland also saw that something else had come to rule us, as well. James Gordley writes (1991, 2):
[Maitland] knew that the judges who created the English forms of action did not have 'the great
elementary conceptions, ownership, possession, contract, tort, and the like', distinctly in mind.

He concluded that these conceptions had somehow evolvatidramglish forms of action,
although he acknowledged that the history of how they evolved had yet to be written.

Gordley's argument is that behind the forms of action there were great movements of thought about
the nature of law and the fundamental oatesg and his book traces these. So far, he says, there
have been two critical historical points: the sixteenth century synthesis between Roman law and
Aristotelian and Thomistic moral philosophy, and then, following it, the European philosophical
renaisance (the centre of which is Kant). What more natural, then, when the forms were abolished
that this tradition should become exposed?

Is the reader surprised that these movements could have such a huge influence on legal thought? To
some extent Gordléymself is (at 1):
With the enactment of the Chinese Civil Code, systems of private law modelled on those of the
West will govern nearly the entire world. The organisation of the law and its larger concepts are
alike even if particular rules are ndtcordingly, though answers may differ, the problem of
whether a boy is liable for injuring a playfellow or a seller is liable for defects in his merchandise
is analysed in much the same way in Hamburg, Montpellier, Manchester, and Tucson, or for

that mater in New Delhi, Tel Aviv, Tokyo, and Jakarta.....The origin of this doctrinal structure
is at present something of a mystery.

The O0systems of private | aw modelled on those
common law as a univer&h? A law universal in institution as well as conception? But why
should this be a puzzle? When the forms through which we understand the world are opened to the
world what should we expect to be revealed but the world itself? It is not 'somathiygtefy'

t hat 6in Hamburg, Montpellier, Manchester, an
Jakartad there is a common conception of the |
human law in the form of the common law.

1.12 - Cordelia and Hegel: Radical Particularity

Hegel, the philosopher of universality, despised the common law for its particularity. Of the view

that collections of particular judgments are a superior form of law to a code worked through to the
universal hevrote (1821, Addition 132):
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The reason alleged [for that view] is that such judgments always retain a certain particularity
and a certain reminiscence of history which men are unwilling to sacrifice. But the
mischievousness of such collections is mealeetiough by the practice of English law.

Hegel would have been right to despise the common law had it been descriptively particular. It is not
- its concern is always with radical particutatiyt it is very common to confuse the two. The

distincton can be seen from the following.

Suppose at some time in the future it became possible for Hegel to be replicated. Perhaps certain
DNA structures have been recovered from his burial place and with a very great enhancement of our
biological engineeringchniques (and a little informed speculation) we have been able to come up
with an exact set of specifications for a Hegel. The specifications point to an extremely complex
descriptive particular. It is a description of Hegel so completely paeiictiiatisze now know how

to replicate Hegel. The specifications are also universal: any true application of them qualifies as a
Hegel. From this we can see that they are not specifications for Hegel, the radically particular person,
but for a hegel (as velould now write it). A hegel is descriptively particalarexhaustively
particularised description of Hegahd is therefore universal. Now, what if we were to make two
more hegels? (or a thousand: our specifications being universal we camanglkasase like). Are

the two we have made both Hegel? Of course not! There are now three hegels, and only one of
them is the radically particular Hegel. Let
Hegel 1, and let us give the othkesrtames, Hegel 2 and Hegel 3. Each is radically particular; and
now the three names differentiate them. .

The specifications for a hegel is the descriptive particularity of all three hegels (it is also the universal
6hegel 8) . T h partieularitysn oor mase addetlsee radiqaltparticudarities. Suppose we
now make two kants (making three). There are now two descriptive particularities and six radical

particularities.

(The distinction applies to the whole of nature. For examplg,donventional particularisation of

the world we distinguish rabbits from foxes. But within any descriptive particularisation (universal)
there are many radical particudeirsn t he descri ptive particularisa
is disinguished radically from that one, and the same for foxes.)

The hegels not being differentiated descriptively, | shall need, if | wish to tell Hegel 2 from Hegel 3,
to rely upon him to tell me, or | must affix tags or something. Of course, | cageell Hecause
he is the one who is dead, if we take the matter literally. This shows that our thought experiment with

hegels only goes so far. Once made, each hege
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identity of descriptive partiauty (for example, Hegel 1 is dead). Their radical particularities are

unaffected by this; indeed, as we shall see are positively vindicated by it.

Suppose now | make a contract with Hegel 2 for him to write a book of philosophy. Suppose also
that soneone else makes a contract with Hegel 3 for the same purpose. Both fail to deliver (Hegel 1
said it all'). Common lawyers, who are professionally familiar with radical particularity, will have no
difficulty here. It is with Hegel 2 that | have the aeohtnot either of the other two (at most there

would be a problem of evidence in distinguishing them). Suppose | were to sue Hegel 3. The
descriptive particularisation O6broke a contr ac
assuming theigtstated problem of identification is overcome, Hegel 3 has a complete defence: my
contract was not with him. This shows that the common law of contract is concerned exclusively
with the actions and responsibilities of radically particular persons.

It is, of course, not just the parties in a common law case who are radically particular. The bonds of
its concern also require the distinction between descriptive and radical particularity. A textbook on
the Law of Contract offers an extended descriptitieytarisation of the bond of contract. But the
common law is not a textbook. It follows Cordelia in giving primacy to the radically particular case:
its generalisations (descriptive particularisations) are always provisional awaiting account to the nex
radically particular case. Its method is like the scientific method in physics. An experiment is always
radically particular, its conjecture (descriptive particularisation) awaiting refutation in the next
radically particular experiment (Popper 1963).

Our descriptions are our theories. The common law (through the original arbitrator) was able to
evolve from the original commonses without theory (1.3) because its concern was with the radical

particularity of the parties not their descriptions.
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Lecure 2: Minds

Natural Law in the Evolution of Minds.

2.1 - The Common Law as Natural Law

If a contract rule is to be analysed in current legal philosophy this will be of its structure or nature or
function: the philosopher will not wish to take aipositn the substance of the rule in the way that a
judge would have to do. The legal philosopher will say that the reason the contract rule in question is
offered simply as an example is that the substance of contract rules differ between legal systems an
any philosophy that is aimed at a universal account of law must be true to this fact. But what is in fact
universal is the substantive law of contract (and tort, property, constitution, etc.). The substantive
common law that our arbitrator generatédout theory from the commons is the universal, natural

law.

John Finnis distinguishes radically between human law and physical law (Finnis 1980, 40):

To try to alter the proportions of number s,
light and drk, is (where it is not logically impossible) pointless, profitless, devoid of potential
advantage to oneself or others. But to act contrary to justice is frequently advantageous to
oneself and onebds friends.

But it is indeed often profitable to brehk& taws of physics or mathematics. A fraudulent or lazy
engineer, say building a defective bridge, gets what they desire (financial profit, sleep, a game of golf)
by failing to respect the | aws of phythd c s ; a
proportions of number s . It is indeed unjust
course we might break it to pursue some selfish benefit for ourselves or our friends. But we might

break the bridge, or be careless in its construatitaisify the accounts, for exactly the same reason.

In this lecture | shall show that he common law described in lecture 1 is natural in two ways. First, it is
embedded in the evolution of human mindsfact, more than that, it is an actual sotigeaplayer,

one without which minds could not have evolved. Second, the fundamental causality of the common
law is the same causality as that of physics. The common law and its mental objects (its contracts,
property and neighbourhoods) have theiratiguén the fundamental impartiality of the commons

with no injection of theory or third position (3)2 They come from nothing. Physics and physical
objects also come from nothing. If God had a plan for the world physics would come from that plan
(as would the commons ladv{5od would in that case have what in the first lecture | called a third
position. But God, like the commons | described, is impartial between all possible plans. He throws

dice.

2¢€



In 1926 Einstein said in a letter to Max Born,e o f t he founders of guant
pl ay dicebo. He was wrong. He also said a fev
for advi ce a PBaliogtinlave id notsat all theomvost stupid thing that peopleuto
gravitation cannot be held responsible for ité
dice (quantum physics); for there is a close affinity between the substantive impartiality of the dice of
physics and the substantive imaéirgtiof the commons and its law of love that | described in the first
lecture.

The | aws of physics express no O6ought 0. But n
law of humans is a l@flove, not a lawpo love. But that lawf loveis, | shall in his lecture show, the

law that constitutes human minds. We might abandon that law (as tyrants do), but it cannot be by

mind that we do it. I f minds are undone ther e

the law is to fhto keep the mind; to break the @ove is to sink back into our biology.

The tyrant may not car e aboutdaltohusatvariountimdst yr an't
who break contracts, commit torts, etc., as well as the largdorstsal constitutions and therefore

the lives of a whole people). But tyrants need to know the nature of their tyranny. First, there is no
freedom in it: it is not possible freely to become a tyrant, for freedom is found only in impartial
relations vih others under the law of love (B84 impartiality they break. So tyrants brutishly (not

freely) throw away their freedom. Second, they lose the others in their lives: they lose love (in note 8 |
show that they lose all others: they cannot keed®arsl And third, they fail the species (2.8). The
human species is a species constituted by minds, ané hshdsv in this chaptéyrare constituted

by the law of love. To break the law of love is to slip back into human biology: tyrants become a

grotesque new species of animal.

I have said that | include in common law its continental equivalesits Recht, diritto and others

all based in the Roman ius as contrasted with lex. But | need to explain this further. The common

| awd s eits sorcarg for radisal particularity (1.12). This means that its adversarial system,
opposing two (or more) radically particular parties rather than two theories (descriptions) is a function
of its nature. Its concern for radical particularity cgtcbeisely the evolution of minds in the world.

Minds evolve, | shall show in this lecture, when a species of biological organism takes an interest in its
member sd radical particularities rathetinat han p
physical effect being activated by a certain (described) cause). The continental systems are not wholly
adversarial; they are usually called inquisitorial, which insofar as it is not adversarial is an inquisition

under a Code. The Codes aretithiid positions or theories, in the terms of the first lecture. But the
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people who wrote them knew a thing or two about contract, tort and property, etc. So the practice of

the Codes is rather like practising physics under an ancient, occasisatdly, gdotbook.

2.2 - Brains Becoming Minds (and Lawyers)

Evolution turns into history when the brains of a certain species begin to evolve into what we now
know as human minds. This occurred in clusters, in particular localities called comsiualses. |
show in this lecture that the evolution of human ndnide evolution of language, personhood,
knowledge and consciousneass founded on the same substantive impartiality and freedom of the
commons that | described in the first lecture.

Were here lawyers as brains became minds? Yes. Canndido@magninds make contracts?
Of course they can, but the proper formulation of the idea is:t@atmingminds make biological
relationsdbecomingcontracts. There are contracts (biologidatioesbecoming contracts) and
therefore lawyers:

Brains Brains-becoming-Minds Minds
Biological Relations BRs-becoming-Contracts Contracts
Lawyer Brains LBs-becoming-Lawyers Lawyers

Figure 2
By biological relations | mean relations between disicdegical organisms. The progression of the
three lines go together: brains become minds as biological relations became contracts as lawyer brain:
become lawyers. Biological relations became contracts (with lawyers attaching) on the basis of the
substative impartiality of the commons (lecture 1).

The first arbitrator (described in lecture 1) is to be found in the middle period when lawyer brains
began to become lawyers. | would say that moment occurs when she discovered fineedom
impartial bindig power of freedom that | described. That moment was the beginning of history. It
was that momeritthe discovery of freedomvhen human evolution turned into human history.

Lawyer brains are wholly biological organisms, but | call them lawyebdwairse they hade

wholly biologically begun to take a second level interest in the relations between orgamisms

one organism is functioning in relation to another. For example, a species could be dying out because
its members keep bumping intaleather. A lawyer brain is one that evaivebolly by random

mutationd to deal with that problem (say, by emitting a warning sound, like my new car does).
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2.3 - The Existence of the World

I &m di scussing | aws of emisiry, we), biblogicad laws and huenanllawws 0

All these laws have their grounding in the world. What is the world?

The world is the one and only thing we can know beyond doubt. We know beyond doubt that
something exists. We do not necessarily kimoawtv t he somet hing is (that
once we know that something exists we know that the world exists, for this something that exists is

the very thing that we call the world.

When Descartes set out to prove the existence of himsaigued: 'l think, therefore | am' (the

cogito), and supported this proof by the method of doubt. Suppose he were deceived about the fact
that he thinks, thought Descartes. Even if he were, even if his 'l think, therefore | am' was brought
about by a depéon of his thought, he still existed to be deceived. Therefore he still exists. And so
the method of doubt worked to increase the certainty of his existence. Now, the cogito is upset by
Lichtenberg's objection, which was to say that all Descartesti¥@d to in order to start his
argument was: ‘'there is thinking going on', from which premise 'l am' does not follow (the thinking
going on might be the worldbés thinking). Bu
fundamental. What Descartesnisst clearly entitled to is: something exists. This is the absolute
bottom of the matter. And is in fact a world that is indubitable; preserved by all the defences that
Descartes used for the cogito. As to the possibility of deception, the indwbitiblean be

supported by the reflection: if | am deceived about the something (if this thought is deceived), it is
still the case that something (the deception) exists. So something exists beyond doubt. This is a

something we continue to call the woflde world exists beyond doubt.

And this world exists that exists beyond doubt is not something as in anything. It is, | shall show, a

very precise something.

2.4 - Substance and Extension

Something exists. This is existentdee existential susshce | dve just describ

existence. But it is more than existence.
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It also has extension. Everything you see (hear, feel or smell) is the extension of the world. Look into

a microscope: its atoms and molecules are its extension, Asdvidlings are extended in time as

wel | as space. Descartesds idea was that sub:
(consciousness). But that is wrong. The world might have been inert (unextended), but it still would
have existed ardd substance (inert substance)

The actual wor |l dds s ub s-tha lawsef its extensitne. Thi®isveuite o f
obvious. Suppose | am holding a stone. I f th
is a true lawfdhe world, then this stone will fall when 1 let it go. The lawful power in this falling of

the stone is the power of the worl dds existent

Imagine a second world where stones fall up. There are now two worldshiougdr a world
where stones fall down, and one where they fall up. Now, let the stone go. It falls down. Why? The
answer is simple. It falls down because it is the first world that exists, not the second. It is the world

that exists the existerml substance of thingthat is the power of this law of falling stones.

The physical world is extended in space and ti
extensions in our consciousness. extdnbiang &es ment
properties of the world. These are contingent properties. Other properties are necessary, for
example the numbers, and are without extension.

Rather than something as in anything, the world is a very precise something, nameily, impartial
Anything partial could not be the world because it could be doubted, and then the doubt would be
the world. Einstein though that God did not play dice. But the dice is perfect impartiality between all
chances. The fixed law that Einstein soughtibbstiute for quantum mechanics could not exist
because it would be a partiality.

The worl dés extensions are partial (this is a
therefore ordered by impartiatifynpartiality between all possisi¢ensions.

Anything partial is contingent. The chair in front of me is of course partial in its chairness. But it is
contingent, and anything contingent can be do
which anything can be doubted. Thercgh&ront of me should not be doubtas a contingency

But it can and should be doubted as a part of the fundamental reality of the world in anything except
its contingency. The method of doubt is in this way substantive: it proves that the fundamenta
substance of the world is contingency.

3C
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I mu st gualify this in one way. The worl dos
necessity. Like contingency, necessity too must be impartial,. So, for the necessary things such as the
numbersthey can be doubted except insofar as they are impartial. And they are impatrtial. | show in
note 4 how the numbers are both necessary and functions of impartiality. The impartiality of
contingency and necessity is the fundamental substance of th&@ kisrikl the lawful character of

the something that exists.

But why is there impartiality rather than nothing? Because there is indubitably something rather than
nothing, and the only thing the something (the world) could be without expanding thg therld
addition of something dubitable is impartiality between every possible thing.

That the impartiality of the world is its causal power is confirmed by reflection on first cause.

Suppose there is a first cause. What is its causal power? WtguiseR af its causal power were

partial, there would be a question: what is the cause or causal power of this partiality? Only the causal
power of impartiality can terminate an infinite (and vicious) regression. And we do know that the
causal power ohgsics is impartiality: in quantum physics God does play dice, ie causes impatrtially.

2.5 - The Impartiality of Substance (Freedom)

God does play dice with the worl dds extension
impartial betweentheow | d6s possi bl e extensions.

This is confirmed by the problem (known to every child) of the end (limit) of the world. If the world
were a certain thing, 42 perhaps (Douglas Adams), or a set of certainathihgschairs all the

tables, all the hilll the valleys, all the atoms all the molecwlaere would it end? What could

occur at its limit? How could it not end? On the other hand if the fundamental substance of the

world is impartiality then it is impartial in endibgeitherendsnato esndt end.

But more substantial than this childish reflection, quantum mechanics now confirms the substantive
impartiality of the world (just as the analysis of the commons law did in lecture 1). In classical physics
both the position and momentumaoparticle were thought to be capable of simultaneous definitive
description. The world could be relied upon to be just as we saw it with whatever sort of
measurement (position or momentum) we proposed. But in the greatest discoverytof the 20
century,guantum mechanics, this empiricist comfort was replaced by the quantum state, which is a
superposition of interfering probability values for each of position and momentum. The
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superposition is neither one thing nor the other, but only the interferbabpilities. Against
guantum mechanics, Einstein maintained that God does not play dice. But God does play dice. Put
simply, the causal power of physics is the power of absolute impartiality between every possibility.

To say that God does play dicestghtly unedifying metaphor. Better to say, God is free, that is to
say, God is not predisposed to this extension of the world or that. The late medieval theologian Duns
ScotusContingency and Freedom. Lersail [jiB8 that. God must be fre@d&annot be bound,

for example to the law of gravity, nor bound to create it). But all of the grounds for Duns Scotus
saying it were grounds he found in the world: | prefer, therefore, to go no further than to say, the
worl dds i mpar t ilngéartialgylbbtgeenaenecyossibdity dnd feeedom are the same

thing. The substance of the world and all its causative power is freedom.

2.6 - Language is Free (Impartial)

Iris Murdoch expressed this view of Wittgenstein (1992, 281):

Meaning is glpery and free, language is a huge place .... Surely we cannot take the imagined
‘assent' of postulated 'groups' as establishing all correctness and intelligibility? Why is
Wittgenstein so anxious to set up this machinery which so pointedly exclindibgdbal

peculiarity of speaking humans? .... Of course language depends very generally upon areas of
‘agreement’, but is also continuously lived by persons.

Murdoch's conception of the range and subtlety of language, and of its freedom isreletarly cor

But Wittgenstein is not saying what she says he is. In fact, his logic of language and the world is the
condition of language being the free and vast living thing that Murdoch thinks it is and wants it to be.
The languaggame is just the way (free way) we live the sense of our lives.

Wittgenstein rejected the possibility of a private language. Suppose we are both looking at an object
and | declare it red. Do | mean my private red? No. Because | am speaking to you about an object
between g, | am speaking for your case as well as mine. For me to take our conversation to be
about my private meaning of red would mean | was attempting to impose that red upon the
conversation. But you are as free of me in this matter as | am of you. eviiptadetd ask in our

present world of colours whether you see the same colour red as |, but the question is unanswerable
we have no access to the other's phenomenal experience itself. It is also meaningless. You see
whatever you see, and | whateverl| and we bring these phenomenal experiences to our practice

of talking 'red’, upon which event our practice (our langaage as Wittgenstein called it) either

flourishes or does not flourish.
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In On Certaing09 Wittgenstein wrote: 'l really wansay that a languaggme is only possible if

one trusts something (I did not say "can trust something”)'. What is this trusting something?
Trusting private knowledge (single staidt) is always excluded. And trusting the world to be by
prior meanig as the relevant languggene says it is (a prior Platonic red, for example) is excluded.

This | atter woul d be can trust somet hing', w |

did not say can trust s o mertthis trustdy divilg a gltheanteaae a n s :
This O6trusting somethingd i-gamé. rTws isaloggal thihggn ot h e
this way: since | have no access to the other
meaning caonly be taken on trust. There are, of course, some lesdegigaihproblems of trust

0 the other might be a liar, or deranged, or a dubious robot, or a lion (a Wittgensteindexample)

trust itself is a pure logical entity.

Wi t t g e n sdioa of thé mossibilkycof puvate language actually asserts the law tof thge

extent that any self denies the equal status in language of any other it descends into the vacuous
private. The law of love, the law of impatrtiality between self aad @ttthe law of languagies

also the condition of freedom. To speak on the condition of the law of love and its-¢mmyesage

is to decline to impose on the other. | cannot logically impose on myself (for I, the imposer, would
always escape thepsition); other is as self; therefore | cannot impose on the other. Thed4anguage
game is just the way (the free way) we live the meanings of our lives.

I can illustrate the exclusion of the private by the case of two people looking at an object from
dif erent sides; an object that we, now in the |

Figure 3: Block

X and Y in the figure are the two personsd di

object physically btbarding the eyes of differently situated viewers. There is not yet any word
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O0bl ockd independent of these Vviews; there i1 s
stimulation of each of their visual senses, which (stimulations) lirgnsithds. But then in the
languaggame, the sides, X and Y in our example, and the myriad of other sides in the language
community, come together in the form of the wo
two together and you havesthlock. (I think this analysis also applies to consciousness, but for the

moment | concentrate on language.)

Might not the person with, say, view X walk around the object and themself get view Y and all the
other views; and thus themself get the whHotk® But in itself (ie, without assuming the existence

of the Dblock, without thinking as though one h
side of an object that changes shape, and this is not for our purposes different from the side of
static object. It is not yet the block (we only think it is, because vedrdwmyestablished in our
languaggames the meaning of the block, and that of the various other contributing entities, like the

space around it; and established it alFinansciousnesses and memories).

Colourblindness has nothing to do with the argument | am making. You see red where | see green.
This is a mere complication in our langgagee, to which the argument applies completely: you see
red when | see grednt is the red that you see (when | see green) the same red that | see when | do
see red? and so on.

So the idea that there can be a private word 6

2.7 - Language Could Not have Evolved excepaimdem with the Common Law

Language is made of freedom. If | insisted on my phenomenal red rather than yours, | would be a
tyrant. Language is made of freedom just as contracts, property and neighbourhoods are (lecture 1).

| defined a commons as a lagawhere clusters of minds evolved. When, on the condition of

i mpartiality where your 0redd is as mine, you
we get the word o6redd (as | have shofwndredad fi
private, | act the tyrant and lose the language. | wish now to show the connexion between language

tyranny and ordinary tyranny (that proscribed by the common law).
Suppose you and |, each of us biagt®mingminds, are beginning to constra practice around

the word O6coat . o Seeking warmth is a wunivers
animall i ke sounds attaching to the experience of

34
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6coatd as a tcelrdcaame stord wdr dgréducnoat & othatcondi t
your grunt/word was as mine (the langiuggee, whose law is the law of love). Now, my first
guestion is: what is the connexion of this to the ordinary law of property in coats@ rTflde d coat o
yours and mine under the law of love (in its langaage), but what of a coat itself; how does a coat

get to be your coat or my coat in the law of property?

It 0s t hétheslawoélovkE h&vwve shown t hat is.nButtwha s¢he f i r st

connexion?

Suppose somewhere in our evolution between the grunt and the word, you and | have each made
ourselves a coat, satisfying the Lockean provi
and my coat (as | showed in flist lecture this is implicit in the substantive impartiality of the
commons). Suppose | take yours. This is a breach of the law of property. But the issue for the

moment is its effect on language. You have lost your cdayvbutou also lost tkegolving word

0 c @ dnta&trong sense, yes. Further, though | have gained a second coat, | also have lost the word
(since language is a mutual thing).

Now, these suggestions will strike the reader as implausible. My stealing your coat atisome point
the evolution of language is not going to affect the language as it is practised in the evolution of
generations. In fact the opposite is likely: the communal reaction to a little theft will serve as a
striking reinforcement of both the word and &ue |

The objection is strong, but | dondét mean a | i
general: the 06106 who takes the coat is the gen
the species as the species brain becomesshpeci es mi nd; and the O6you

corresponding general other. In writing, | shall use the upper case to designate this generality of self
and other. So OTHER is the general other and it is instantiated in our evolution by ere&ny oth
(many other brains, many other bramsomingminds, and many other minds, each of them
representing the evolving OTHER). In speaking the lecture | shall improvise.

(616 is a tiny problem here bec asuadosverease and way s
upper case sense.)

The terminology may seem awkward. It simply marks a continuity in a major direction of our
evolution. There are many other evolved qualities that give an equivalent direction. For example, we
stand erect and wal@ur walking might have taken our evolution in any of many possible directions;

but wherever it took it, it would for a long time be the evolution of a species that stands erect and
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walks. So, in discussing the ambulation of humans we might say we MlAbipare that with

the case of someone with two broken legs who cannot walk, but is nevertheless a member of a
species that WALKS. The difference between walk and WALK is the same difference as that
bet ween the casual t h edtmight biogkéhe eveligianofiabpedes.and a

I f through the course of the evolution of the
YOU to keep any coatl (upper case) am the only one ever with property in -ctiegn the

condition of langaig e , YOUR ©6coatdo is as Ml NE, could nev
word O6coatd between US. YOU have no coat s, S
point is, YOU is ALL OF U8 sometimes | find MYSELF victim, sometimes thief. WEr@muse

for coats, so the word cannot evolve. | am not talking of a world where some are tyrants (with coats)
and some not (some, therefore, having a use for coats); the generalised | and the generalised YOU is
all of us indistinguishablgometimes onspmetimes the other. So if TYRANTS exist it is ALL OF

US who have our coats taken. (It occurs to me that this paragraph is independently a proof of

Wittgensteinds argument against private | angua

The meaning of t he wor idst, OURoaacepiance ef ghe isubsastivet w o

i mpartiality of the commons, so that WE do act
MY word 6coat 0) ; but it also requires that YOU
is as MY coat, undarhich law WE each have OUR respective properties). The point is, language
evolves in forms of life, and its condition, that other is as self, must also attach to the life if the form
(word) is to emerge.

It is possible for specific tyranniesto beendem i n | anguage for a whil e.
mean something that the male sex wears, and it is quite possible to see how this evolves both in word
and practice. My point is that tyranny in general, where ANYONE who gets the power gets the
coatsjs impossible.

The analysis of 6coatd applies to every word
And it carries the law of tort (and crime) with it as well. MY not taking YOUR coat is MY not
committing the tort of trespass (or the ermhtheft). Further, for ngoroperty torts and crimes, for
example assaul t, the analysis carries through
myself to be as free to touch YOUR body as |
themselves disappear from the language. | and YOU are US, all of US who move through evolution
to meaning and | aw. ('t occurs to me that our

0 y o u 0 -Wittgensgein golea@sm.)
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T h e r e sy biokgical/eaasal explanation of property in coats and bodies, and the rest. Many
animals have instinctual inclinations to property, but this is not what | mean by the law of property?
The difference is minds (I mean the difference between institatraan law is mindsl 6 m no't
going to deny that these animals have minds).
from the purely biological to our human state, which includes language; there is therefore a biological
base for languag&o there is a biological base for both language and property. And the two must be
wholly integrated at all levels of our evolution from the biological/causal to the mental; as we evolve
from the grunt to the word so we evolve from the instinct of fyajpethe law of property. We can

reformulate figure 2

Grunt corresponds to Instinct to property
Grunt-becoming-word corresponds to Instinct-becoming law
Word corresponds to Law of Property
Figure 2a

Both the evolution of grunt to word aimdtinct to law are broken by a breach of correspondence at

any of these levels.

The short point is, language evolves in forms of life, and its condition, that other is as self, must also
attach to the substantive life if the form (word) is to emerge.

28-Tyrantsd Law

There is running through the academic discussions of the positive law/natural law issue, the idea that
a tyrantdés power expressed in the form of | aw
1961). Theideathatsucha TKRR6 s | aw mi ght be positive | aw i
(the upper case TYRANT being the tyrant of evolution/history). But what of @dewdyrard a
particular tyrantds | aw, whose ef f wiktnotshreakn ev ol
the species. Nevertheless, it is a case of the UNIVERSAL thing that would do just that, were it the
actual direction of our species (actually wuniwv

is a fallingpack from the lawfevolution that has made the species.

Evolution turns into history when brains grow minds. Human evolution has set a definite direction
for our history. Humans evolved into the substantive impartiality of the commons and then history
took overonthe ondi ti ons established by evolutionos
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direction of our history is conditioned on freedom. We have limited control over our evolution; but
our history we do make. Our history is contingent. We might be dibamimight not our world

at the moment is divided between liberal states and tyrant states (with many states of extreme poverty
struggling out of tyranny, in the middle). But there is a direction here, which we must insist on.
Because of the placé foeedom in the logic of the original commons the liberal states have the
direction of the species. Tyrants and tgtatées fail the species.

2.9 - The Connexion of Language and Consciousness

X and Y, the two sides of the block in figure 3 congtiteg also, in our consciousness of the block.

We should not distinguish the coming of consciousness from the coming of meaning. Consciousness
is a show of wholes, not sides; and wholes come from meaning in language (in the complex way
shown with the bkk). | am now looking at dozens of objects in the room: chairs, lights, pictures,
walls, etc. | am literally marvelling at the phenomenal show, as everyone does when they think
philosophically about consciousness. But in every case what | am cohiscibesobject in its

whole meaning. All my objects present sides to me, not Wwhblesny consciousness | take them

as whole by virtue of their meanirithe meaning comes from language. For this reason language

and consciousness should not barsépd. Private language is vacuous. Private consciousness is
also vacuous.

Oof the block (figure 3), I &m not conscious of
consciousness is only the sides)e. [I66mm ccoonnsscciioouus:
side of the bock in the diagram; but the diagr

the diagram, though it does have adsidecausal stimulation of my mind as distinct from yours.)

2.10 - The Shape of Penshood

Who are the players of langugge me s ? We are, we human persons.
What is a person? (I think this is the same question as: what is a mind? And what is a mind? is the
same question as, what is language and consssi)s

Descartes thought that by the cogito (I think therefore | am) he had proved the existence of a
substantial self (a person). Nietzsche refuted Descart&ejfaunl (Good and £):
With regard to the superstitions of logicians, | shall trevef emphasizing a small terse

fact, which these superstitious minds hate to conoadely, that a thought comes when
"it" wishes, and not when "I" wish, so that it is a falsification of the facts of the case to say
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that the subject "I" is the coridit of the predicate "think'lt thinks; but that this "it" is
precisely the famous old "ego" is, to put it mildly, only a supposition.

It is not that the thought is, says Nietzsche, but the thoagtgs This is a crucial step in the
constitution of he person, for there is now the beginning of a form. To proceed: if a thought
comes, to where does it come? The answer is: the thought comes here, here where | am; as to which,
Wittgenstein wrote: 'l always find myself at a particular point of mgpé&elso my visual space

has as it were, a shap&tébooks 1918, 86e), and by this gave us the form of the person. The

form was obviously a cone (though he drew it in just two dimensions). He drew the same cone in
Tractatug 641, and wrote (6.61fF i ts point as 6a point without

Figure 4: Personhood

This is what the person is. But jusifa point without extensicrthat would be an abstract person.

The person is the shape of vision. This is a person with a rédifevisdad when we expand the

analysis from the visual to the rest of the person's life we have a whole real life. All my perceptual
senses$ taste, touch, smell, hearingake a world shaped to me. And all my desires have the same
logic: everything ithe world that | desire, or is connected to my desire (everything causing my
desire), is shaped to me. This corresponds to
not means to the ends of others (Kant 1785, 429); they are subjebjsctsot An end in self is the
extensionless point of desire, and equates precisely to the extensionless point of perception. When in
my action | treat another human as object they are object in my field (cone) of desire. On the other
hand, when | tredahem as end in self | treat them as having their own field (cone), and their own
extensionless point of desire (their own subjectivity of desire). | treat them as a person. This self is a
real self. It is real because it is the shape of the reathafiass the form of the person. We can

saya person is the | ogical shape of that part o

and desire

How can a logic do this? What it does is just like what happened when our brains evolved to the
capacity for mathematics.
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Prior to our evolution to the capacity for mathematics (when our biology was not up to doing the
numbers) the mere physical extension of an object manifested to us (had an effect on us) in the way
of a purely physical cause Bith the further evolution of our brains we gained the power of active
connexion to the numbers, and then the very same object manifested to us as, say, one of two.
Mathematics is also a kind of logical shaping of physical extension. Consciousrbssuginen

equivalent evolution of our brains into the logical capacity for personhood. The shaping of physical
causality to personhood is of the same order of things in the human brain as the shaping of the
physical causality involved in our seein@bjexts. | now see two hills. Prior to our evolution into

the capacity for the numbers the very same hills would have manifested physically to our forbears but
not as a duality. In case of both the mind and the numbers the brain evolves into foicapacity
certain logic and is selected for. In the first case the relevant brain grows a mind (more precisely, a
physical locality of brains grows a commons of minds); in the second case it grows a mathematician.

The two, of course, are not wholly independf each other.

2.11 - Causalities

This analysis of personhood connects sharply to the nature of physical causality itself, which is also
extensionless. And this fact aids the solution of the problem of consciousness. Suppose that, in an
ordinarycase of physical causality A causes B (cutting an apple from a tree causes the apple to fall,
say). Ais extended and B is extended, but the cause itself is unextended. Thedtuespdiseif
of its causality lies in the impartial substance ofweld, which is unextended (84 So each

event of physical causation must pass over the extensionless point of its causality.

Causality must be extensionless. Suppose, per contra, we give it the extension x. So we write A

causes B by A x B. Buth at wonot do, for now the questio
Something must, because x is (by hypothesis) extended. What this shows is that causality, including

physical causality, is unextended.

Further, it is free. Nothing extended cande-fr he chair youdre sitting o
not free. Persons are free because they are functions of physically extensionless points (2.10). The

world of both physical causality and persons is free (2.5).

The state of affairs with caitydboks like this (the dots are extensionless points:

4
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A x B becomes (A. X . B) A.B A.C A..C

Figure 5: Causalities

For consciousness, the double dot in the last is the thing to look to. Suppose first that consciousness
does have a physicaluse: A physically causes C (consciousness). That event of physical causation,

too, must pass over the extensionless point of its causality.

But now we can see a remarkable thing: as the cause passes over the extensionless point of its
causality ittekes/creates another one, the extensionless point of the person! Why would we accept
that there are two such points? To think there could be two would commit the fallacy of dualism: an
extreme Cartesian dwual i sm onfi ntdndes .body 6s extens

It is better to think that one extensionless point, that of the person, is sufficient for the causation of
consciousness (to be precise, two pgrsimts related by the law of love: 2.15). Remember that any
extensionless point exists in thextended (extensionless) substance of the world, which is the

power of all causation, physical and mental.

The reason that so many philosophers think that there must be a physical cause of consciousness is
that they are (rightly) suspicious of tendetzidsialism. But the extensionless substance of the

world (the something that exists, the power of causality) is drtgllee r e 6s onl y one e.
further, note 4). Monism is a true view of the world because of this singularity, not bevaide the

is an empire of physical causality.

Of course, there is much purely physical causality in consciousness. There is a close correlation
between the physical extension surrounding a particular brain and the mental extension of its
consciousness; ardstrequires a vast amount of ordinary physical/biological causality in and around
the brain to bring the surrounding physical extension to the brain. Upon which event that physical
extension becomes shaped to personhood and consciousness (theyldreay,woe same thing).

We are, | think, misled in our understanding of consciousness by the sheer size and variety of physical
causality. Think about your consciousness; it is a vast complexity, but every part of that complexity is
quite obviously ard obvious to us thinking about our conscioushassinction of the complexity

of the physical brain and the physical wor |l d.
guestion | &m talking about, haosenphysical exten
|l 6ve expressed that 1littlel/lbig thing as an i ss

the first dot, either by cancelling the second (Dennett), or by showing that the first dot is complex
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enough to embrace the second (Sednis)gggcond position seems to be seriously misled by the

complexity of the brainds physical causality).
|l aw of the world that is the cause of sthensci ou
second dot . Al'l three dots express fundament &

causality) the same causal power, that of the impartiality of the world. Would not the second dot of
personhood be sufficient for consciousnesf?tsls not the shape of personhood the shape of

consciousness itself?

Personhood is consciousness. Consciousness very obviously has the shape of personhood. In fact,
when you think about it i1itds much 0&rorel wayasu sfiil
myself at the same placed to have been talking
it would be silly to think there were in the person two sé@eesonhoo@ndconsciousness.

2.12 - The Active Connexion of Conscioess to the World

Consciousness is in itself a connexion of persons to the physical world (mental extension connects to
physical extensiod)| mean this in the totally wuncontrove
connecting. If consciousness weresighily caused there would be a second physical connexion; a

set of physical causes from the world connects the world to me, and then | (ex hypothesi, physically)
return the compliment and connect back to the world by my consciousness. Why should we need
two physical connexions? (I1'dm not here thinki
physical world is always a second physical con
action, as it is behind perception and desird, al 6 m suggesting that for
physical connexions (making three in the case of action) are unnecessary.) And why must the
connexion have the passivity of physical cause? Why should it be thought that for something to be
real it musbe possible to demonstrate a passive connexion of it to a temporally prior physical cause?
Why should connexion not go the other way? Why not demonstrattiibeonnexion of the

something- consciousness to the physical world? Physical causatsetf has no temporal

direction. Time (by which we mean time in space/time) is an extension. But, as | have shown,
causation is unextended:; so time cannot be par
priority to t hnsetdatanparadyspriopphysical cause ozesiegausation of

mental extension.

The world is conscious of itself, and this consciousness comes in contingent cases of mental

extension. This is just as the world has the power of physics and¢hisgmoes in contingent
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cases of physical extension. The world actively connects to itself, both in physics, where it actively

makes extensions by way of quantum mechanics, and in consciousness.

Inspecting my consciousness | know that the world is consus of i tsel f . Foll
(2.3) and Nietzscheds (2.10) objection to Desc
the more specific, | know thHamnyselfam conscious of the world. The world could be inert and not
consciouf itself. But, my inspection shows, it is not inert, but is conscious of itself. Further, any
particular case of the mental extension of consciousness is contingent. The objects of mental

extension are contingent; and I, the evidence | have forthed@® s ment al extensi ol
been born.
The worl dds contingent extensions, both physi

also in multiple cases of each property. Each, types and cases, must be potentially infinite (a limit
he# e would be an illicit partiality: note 3).
the cases of which are potentially infinite. The cases of consciousness are called persons, of which |
am one. (So, in aroundabout way we haveovere Li cht enber gds and Ni et z

So the way the world makes the active connexion of mental extension to physical extension is by the

same power that it makes physical extension.
philosophy, of the world and the person in what he called twwegddNotebooks 1916 178e).

One puzzle with this identification is that t1I
|l i ke the number two (disecette 4d&beuty Ildlkle ttahkee ntuhmeb e
number ) . There is only one number two but mar
only one person but many cases of it in the wc

| 6ve itdheenmi Wwiited t he geometry of shape and poin
the world but in the geometry of the worl doés
shape, consi der t he -extemdedrrigrigle ihg worldhbatmany different | v o n
sizes and shapes of it in the worl dextended xt en s
substance of the world, which contains the oneextemded triangle, makes connexion to the
extended physical substance of thddwo produce many different extended triangular shapes. For

the person: the neextended substance of the world, which contains the omxteaded person,

makes connexion to the extended physical substance of the world to produce many different mental
extensions. For Wittgenstein, that was the early philosophy. In the laterdangegddosophy

where the private person is excluded, we must say: there are theael€jdtde world, the self and

t he ot her . -extéridedrpevats persamly a norextended self and other; or, as |

should prefer to put it, a n@xtended law of lov@which, when it makes active connexion to the

physical world, is the causal power of everything human.
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There is no more reason to think that physical eottecauses mental extension than there is to

think the opposite. The world causes both. There is a correspondence between the two, certainly,
but correspondence gives priority to neither. An extreme physicaéstvho wants to explain
everything in th world by physics (Galen Strawson to distinguish nature (Gk: phusis) from that part

of it known as physics calls him a physicSalist: 2006) says the correspondence is such that they are
identical. But how would the physicalist know this?

2.13- Knowledye

Knowledge of contingencies requires knowledge of contingehdy. t he wor |l ddés ex
contingent. And the substance and causal power of these contingencies is contingency. The
substance of the world is impartiality (2.5). This impartiatitpeas both necessity (for example,
mathematics, which is substantively impartial: note 4) and contingency. All fundamental necessities
are unextended and substantively impartial
extended) thewoldds i mparti ality means simply its conti
substantive. So its contingencies are real.

The | arge objects of cduanwm,isccitantludgsmicrescopis as (wéllbsar g e
ordinary and telescopbbjects) are real, extended and contingent. So are the large objects of
consciousness. Beneath or within these contir
not possible to have particular contingencies without the substance ofromntifidhis applies to

the contingent extensions of consciousness (which | call mental extensions). This means that
consciousness itself, the thing that carries these mental extensions, is part of the substance of
contingency. That substance is patt@tausal power of the world. So consciousness is part of the
causal power of the world, and the idea of its active connexion to the world is not fanciful (2.12).

Now, as | said, knowledge of contingencies is knowledge of contingency. So wheanl ddajdcht

of classical physics, say, the block (figure 3), | only gain real knowledge when | know its contingency.
But | cannot know its contingency by way of physical causality. Within physical causality there is
nothing but necessity. If a conting@ntauses a contingent B then B kind of knows A, but not
really; for real knowledge is knowledge that A might not be (contingency), and within the physical
causality of A causes B, A, as far as any B is concerned, must be. The physicalist clainas to know th
consciousness must be physically caused. But one who is conscioks@aniist because a

physical effect can have no knowledge of its contingency. The consciousness in the previous

sentence is according to the physicalist a complex effect aff plsgtical causes. But such a
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consciousness cannot know this fact because it cannot know its contingency. A physical effect
cannot as a physical effect know its contingency. And nor can a complex set of physiéal effects.

said, within a line ohgsical causality the causality is necessary.

How, then, do we know the contingency of the block? Well, obviously, we have the knowledge of
guantum mechaniéghe knowledge that the world is impartial between all possibilities and therefore

that whateweobjects (extensions) turn up they might have been otherwise But also, if we know the
block in the way | have described (2.6), that is, through the law of love, then we know another aspect
of its contingency. This is the contingency of trust. | talethe er and the ot herd
(2.6). A thing taken on trust is always contingent, for it might be anything/atgalhstein again:

'| really want to say that a lange@gayee is only possible if one trusts something (I did not say "can

trust ®mething”)' ©On Certaing09). If Icantrust something it is a necessary thing and needs no
trust-t rust i s cancelled in 06can trust somethingd.

This analysis shows that we have two means o sxtlkes contingency of the world. The first is
the results of the experiments that have proved quantum mechanics. But If | am simply caused,
including quantum caused, | cannot know this contingency. Our knowledge of contingency through

guantum mecharsigs therefore incomplete. It is completed by the law of love.

(Quantum mechanics has cancelled the power of induction. Along with classical physics went what
we now know to have been the fallacy of universalizing the contingent (the contingemt dficiden

large objects). This was the thought process known as induction. A very great deal of philosophy
over many years has concerned itself with the circumstances in which an inductive inference from
particular facts can be justified. With the advequasftum physics, and in particular because of its

insight into contingency, we can now see that induction was never a valid process of reasoning.
Contingent facts, no matter how many, could never be universalized into a law. All that could happen
wastaat t hey could be connected to the worldds il
of an induced universal law of this partiality or that (2.5). This should be a great relief to philosophy:

induction never yielded a satisfying truth.)

2.14 - The Emergence Fallacy

Clearly the development of language and consciousness is a selection advantage (in note 6, | show
how the freedom of language expedited the invention of the wheel). However, though natural
selection is a necessary conditioooakciousnessno biological organism or function can evolve

except by natural selection t is itself an insufficient cond,i
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produce anything. One cannot say that the conditions of consciousness will enyeage sty

selected for, for the hard issue of consciousness arises at that point of selection. There can be no
random mutation or selection except in accordance with the laws of the world. So for the crucial
random mutations (or sequence of thent)arevolution of consciousness, we must be able to show

the laws, or the state of the world, by which the evolution occurred.

In fact, the simple idea of emergence camouflages a number of fallacies. There must be some natural
or logical equivalence betwdéeand B if B is to emerge from A (Galen Strawson 2006); and that, of
course is why the emergence of consciousness from a world of physical causality has been thought
such a probl em. Strawsonds main ex&ompnbne of tF
liquid molecular structures, a thing entirely possible because liquid itself is explained in terms of
molecular structures. So if consciousness is to emerge there must be some equivalence to
consciousness in the prior state of affairs thatrexptaemergence.

We can distinguish three forms of emergence, a positive, a negative and a facilitative. A can positively
cause B to emergehere the logical equivalence required is obvious enough. Second, A can
negatively (by retraction or disconmexif cause, perhaps by just getting out of the way) allow B to
emer ge. Third, A can facilitate the emergenc:é
facilitative emergence; if B is to emerge, there must be some natural or logical @gBivaltne

prior state of affairs that A was blocking or failing to facilitate.

What is the prior state of affairs and its equivalence to consciousness that allows physical/biological

brains (A) to facilitate the emergence of consciousness (B)?

Funrdamentally, the equivalence is that of the two dots in figure 5, both of which are extensionless and
part of the extensionless substance of the world.

A..B in figure 5 can now be written as A . B . C; that is to say, A physically/biologically bauses B (t
appropriate braistate), which then facilitates the active connexion of C (consciousness) to the world
(2.12). Both A.B and B.C are extensionless and part of the extensionless substance of the world.
And that is their equivalence.

2.15- The Parbf Radical Particularity in the Development of Consciousness

In fact we need at least two organisms (B) and two cases of consciousness (C). By talking of the

active connexion of my consci o ucausimgyshig. tlwer, t he wc

4¢
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because consciousness comes as a relation of minds (on the model of the block: 2.6), it is a self/other
causing thing (self/other is he rextended foundation of humanness: 2.12) Call the two organisms

Bl and B2. So:[AlBland A2B2].[Cla2niC (t he dots mean O6causesod)
caused biological organisms that facilitate the development of their consciousness by relating actively
to each otherds radical particul ari tipnshipat her t
to A1 and B1.

We could avoid the issue of relation by saying, the world is conscious, and the world causes particular
cases of consciousness. That would be true, but rather uninformative. Why does the world cause
consciousness in particularesasf persons but not, say, of stones. The particular law of the world

that is informative here is the law of the relation of radical particularities, the law of love.

How do our two organisms relate to ahtheh ot he
di stinction between an objectds radical partic
the world that we make by our descriptions (1.12). Recall the hegels:

A first hegel called Hegel 1
A second hegel called Hegel 2
A third hegd called Hegel 3,

to which | now append:

A rabbit called Bugs Bunny
A teabowl called Fuiji

Physical causality relates by descriptive particularity. | release a stone, or let thevgayaadda

falls; the relation here is between two deseriptin fact, two descriptive particulars). If | release the
object that can be described as -haea there will follow the event that can be described as falling
(what is called the law of gravity is just a more complex version of this relationdestwipdine
particulars). Now suppose | name théoteel. The greatest tbawl in the world is 350 years old,

it resides in a Tokyo museum and is called Bajne name as the mountéamo | et 6 s cal |
bowl! Fuji. When | drop Fuji | drop thadical particular as well the descriptive particular. Both
characters are in the -teawl 8 suggesting both the laws of physics (descriptive particularity) and
conscious personhood.
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Of cour se, t hereds no -bqwlsébscominganscious. Butrthe artalysis b j e c t
just given applies to complex biological organisms: biological laws also define a descriptive
particularity beneath which the organisms are radically particular (we can describe a rabbit, for
example, as a rabbit or as a casheophysical and biological laws that constituteTitese

organisms become conscious when they come to relate to each other by radical particularity rather

than the description implicit in their biological.laws That 6 s how consciousnes

Organi sms relate by radical particularity only
relate to another except by taking the other as radically particular, and the law of this is the law of

l ove; sel f i s r ad iotaaédsdtrigtiongoatsetf),aocduvhen pthet i®as seff tndel f  (
the law of love, other is radically particular as well. It was the law of contract, founded on the law of
love, that enabled us to distinguish the radically particular Hegel 2 from Hegel Fidui2 1 in

1.4 may again be called into service. Suppose
wants for his pleasure. That part, or even the whole of her body, takes the place of the apple in the

figure. If Doe wants ithe mustgotbugh Roeds mi nd. To fail to dc
and as | there said to steal is to create no
i ssue in Doeds private mind, a n dnindsgs always thee | at i

relation of norextended radical particulars.

Suppose our organisms (the species becoming conscious) are in the vicinity of the block (2.6).
Physical (and extended) causal stimulations come to each of them from a side ofalsidelask (
all the relevant physical causal stimulations). But then they apply the law of love. Call the organisms
you and I. As your view of the block is takegsigelfinder the law of love by myself (in the way

described in 2.6), and vice versaplbek itself achieves a physically disconnected objectivity (the
disconnexion of physical extension which is the beginning of mental extension). It then is neither
mine (in the closed physically causal train that brings its side to me) nor yoursclpsegour
physically causal train); it is an objective thing between us, an objective consequence of our
application of the | aw of |l ove. OQur brainsdo |
from the causes (still relentlessly pressinbtheo c kds si des upon each b
connexion to the block (object) is no longer wholly one of physical causality, but one fram a stand
point separated from its object and therefore free of it. The object has become the blackl of self
other,no longer the exclusive causal property of either one of us. We have switched from a regime of

exclusive physical causality to one that includes the mutually shaped freedom of personhood.
How do we make that switch? How do our brains gain theteetpgiial appreciation? It is like

the numbers. The numbers are not physical causes, nor are they physically caused. Consider what it
was | i ke when humans first saw that 1+1=2. T

4¢
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though there certajnlwas a physical causal array within which the number existed. Our brains
actively grasped it, and when they did they grasped something that cut clean through our causal
relation to the physical world. Prior to that event (when our brains were nuimpéos) the mere

physical causality of an object manifested to us (we may suppose). After it, we actively connected to
the numbers, and the very same object manifested to us as, say, one of two. Conscioushess comes
through an equivalent evolution of brains into the logical capacity for personhood.

To summarise, as we evolve into language and consciousness, a physically causal side of the block for
each of us gradually changes into the block. There are two movements in this process: (1) side to
blodk and (2) block out into the world (from the physically causal private). The movements are tied
together. The meaning of the second of these is that the block becomes objective (an objective thing
corresponding to our consciousness of it). When oimnel@the object was the wholly physically

causal one of side to brain we were locked solipsistically into the private physically causal train. We
were physically causal entities, not persons.
we each become free of the physically causal sides, and by their shaping become persons. In this
freedom our brains grow minds (the author) do not distinguish the growth of a mind from the

growth of language and consciousness. The block is now emseagingninds (of course, by
emergence to our minds | mean the evolution of our species into mingh out israins emerging

toour minds (this emerging to our minds is also
connexion to the objebtock was one of exclusive physical causality (to a side). It is now also the
phenomenal connexion of consciousness (and meaning). Our brains are doing consciousness, just
like the doing of sums. They are now connected to the world by both physitial eads

consciousness.

| do not have the space in this lecture to give a detailed example of this briefly described evolution.
However, for those interested, | have appended to the written version of the lecture an account of
how a species of biologichermostats might find their radically particular others, become free

persons, and thereby become conscious.

2.16 - The Correspondence of Physical and Mental Extension

The objects extended within my consciousness (mental extension) are theestmes dhpir
corresponding objects of physical extension outside it. It is not the mental objects that are shaped to
my consciousnesghat is an incoherent thought; it suggests that mental objects exist prior to the
shaping of consciousness). Raihés,the extended physical objects outside it that are shaped to

consciousness, thereby producing a corresponding mental extension.
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There are two elements of consciousness that have to be explained: consciousness itself and the
mentally extended objeustghin consciousness.

The mentally extended objects within consciousness are wholly explained by (1) the physics of the
objects to which they correspond, and (2) the physics of the brain science that brings those objects
into the person. Certainly, ioracience has much to do in order to complete this explanation, but
there is no philosophical problem in this.

But the one thing brain sciencedtheasimgledig/litiex pl ai r
guestion of the coming of consciossnigself.

2.17 - Consciousness and the Look of Freedom

To be unextended is to be free (2.5). Consci
point in geometry, which is not extended, or a triangle also without extension (caf aqieci

the shape of a triangle: the wooden triangle is extended, but the triangle itséifiist nMbts a
mathematical entity). Nothing in mathematics is extended: two trees are extended, but the number 2
is not. Further, even if the cone of the gerand their consciousness (2.10) were to have the
character of being extended, were we to identify consciousness with that extension we would be
wrong, because consciousness requires a shaping to the other as well the self (as the two conscious
views of e block in figure 3 show). This, | think, requires us to say that the shape of consciousness

is freedon® both the freedom that holds the ground between two persons (political/legal freedom)

and that which thereby holds the ground between each pergba physical world around them

(free will). Consciousness looks shaped, and so it looks free.

(The identification of consciousness and free
(2.12), for it can be said that the causal power of thkisvémbedom (2.5). The causal power of

contract is certainly freedom (1.4), and now we can say it is also the causal power of consciousness.)

Consciousness looks shaped and therefore free, and as well it looks free independently of its shape.
Look at smething, say the table in front of you, and think about your consciousness of it. You do
know that you are being bombarded by the physical causality in and around the table and your brain.
But despite that, in your consciousness the table looks thee lmdmbardment. And it is free
because it is free between self and other: i
(whereas the physical causes bombarding my brain are certainly mine and not yours).

5(C
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As well as holding free ground vie¢n persons and the physical world (the table is free)
consciousness holds free ground between person and person (persons are free). This is a second look
of freedom equally obvious from an inspection of consciousness, as | show in the next lexcture. | a
show the correlativity of love and freedom in the law of love. The look of freedom in consciousness
corroborates the place of the law of love in its causation.
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Lecture 3: Freedom

Freedom, Love and Greed in Commonses and Markets

3.1 - Sartren the Park: the Human Uncertainty Principle.

The French celebrity philosopher, Jeam Sartre, was out walking in a park one day when a stranger
appeared. The stranger as object (mere body) created no problem (1958, 254):
If I were to think of him [sdi Sartre] as being only a puppet [or a robot, something
entirely physical: MJD], | should apply to him the categories which | ordinarily use to
group temporadpatial "things". That is, | should apprehend him as being "beside" the

benches, two yards amgenty inches from the lawn, as exercising a certain pressure on
the ground, etc. His relation with other objects would be of the purely additive type.

Of course heds not a puppet, he6s a person Sar
vision totally disrupts the normal, what he calls additive, relations. Why? Well, you will remember
Wittgenesteinds description of the person as a

are looking through each other like this:

Figure 6: Two Persons in a Park (War)

By 6additived Sartre means that the objects of
However, a disruption occurs when a person ent
to the sum of objects within oneds own cone.
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person. Wittgenstein is right about persons being constituted by physically extensionless points: if
persons (their conical shape) had physical extemsitigir bodies do, you could see them (of
course, persons do have one kind of exteddiom mental extension of their consciousddmg

no-one can see the consciousness of another).

Things now go alarmingly wrong for Sartre. He loses the woyld (255

There is a regrouping [around the other: MJD] in which | take part but which escapes me,

a regrouping of all the objects which people my universe. This regrouping does not stop

there. The grass is something qualifiedhisigreen grass which égifor the Other; in

this sense the very quality of the object, its deep, raw green is in direct relation to this man.
This green turns toward the Other a face which escapes me. | apprehend the relation of
the green to the Other as an obijective reldiign, can not apprehend the greesit

appears to the Other. Thus suddenly an object has appeared which has stolen the world
from me.

So each, Sartre and the other, steal each ot he
the same timthey lose the world. Neither what they see themselves nor what the other sees is the
world itself.

The event Sartre described is like the advent of quantum physics in the early years of the last century.
In classical physics both the position and mommeofua particle were thought to be capable of
simultaneous definitive Atwavorldhcogichlie refed yponGoabe d i t i \
just as we saw it with whatever sort of measurement (position or momentum) we proposed. But then

in quantumphysics this univocal, additive comfort is replaced by the quantum state, which is a
superposition of interfering probability values for each of position and momentum. That the
superposition cannot be additiveltdashebmethingh as
or the other but not both at the same time. And this is exactly the case with figure 6: there can be
Sartre or there can be the other as persons, but not both at the same time. This fact is the human
uncertainty principle.

In lecure 1, | described the impartiality of the commons as the exclusion of a third position. It is
precisely this exclusion that constitutes huma
(2.1) expressed his f aiould betrdsadved byi#e diseovdoyeof @ 0 s L
(univocal) third position. But Einstein was wrong.

For most of the history of quantum mechanics the view had been taken that the physical uncertainty
principle was epistemological rather than ontological; that iswas just a problem of the obvious
interference that comes from any act of measuring. There was in this view no ontological uncertainty;
merely an uncertainty turning on our way of achieving knowledge of the quantum state. However, it
hasnowbeepr oved t hat Heisenbergds uncertainty is ¢
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Reality, the worl dos extension, i s uncertain.
mechanics. In human relations it is resolved by the substantivalitpfdrthe commons, whose

law is the law of love. The park is in fact a commons (a locality of the relations of minds) and the
issue between Sartre and the stranger is no different from the evolution of the ehdygdmras

minds in the first humasommons (lecture 1). The phsach presents a different face to each of

Sartre and strangeone looking at its front, say, and the other looking at its back. And so there can

be no reality of the benéhust a constant alternation (uncertainty)dmtviront of bench and back

of bench- until these two views are reconciled in the law of love. This is in just the way we
reconciled the two views of the block (figure 3). Unreconciled their state can be pictured as the quite

violent figure 6.

It is the picture of war, the two sides failing to see each other, seeing only their bodies and bent on
their destruction. And the picture also of adversaries in the adversary system of the caimmon law
each side trying to devour the other. Now, the adverstmy sy the opposite of war. The point,

of course, is that in law the two sides are brought to resolution by the impartiality of the commons

and its judge.

The judge is not simply a peacemaker. The adversary system of the common law is adyually the on
process appropriate for human uncertainty. It is important to see that it is not simply an effective
way of making peace or arriving at the truth. It is the only way. Peace is not univocal (it is not a
third position). Nor is truth univocal; neitipdysical truth, nor the truth of human relations is

uni vocal , or additive I n Sartreds ter ms. I n
common | awds adversary system. Physical/biolo
arything in its path will be devoured. The event of brains becoming minds in the impartiality of the
commons is the movement from that physical/biological state to the human state. Adversaries as
such are mutual devourers, but the coming of the judgedenting of humanness. Of course
humanness is possible without the judge, as it was for Cordelia, but only by the application of the law
that the judge would impartially apply (as in the first arbitration).

3.2 - The Binding Power of Freedom (Part 2)

The world is made of impartiality (2.5). It is therefore made of freedom. Impartiality between all
possibilities is freedom between all possibild@
physics freedom is quantum mechanics. The humiahisvalso made of freedom. Contracts and

neighbourhoods are made of freedom (lecture 1), but also our everyd&y Saod and the
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stranger in the park, for exam@les made of freedom. When Sartre and the stranger are stealing
their worlds from eé&cother, neither is free. But the law of love that reconciles their uncertainty is
also the law of freedom. When other is as self neither will impose on the other, so each is free. At
both ends the park is free. Its physics is free and its hunfaegy is

Freedom in human law is not simply freedom to choose, as in the conventional doctrine of free will.
Under this doctrine there is at the point of choice a void. The void is a void of physical causality (that
which would otherwise determine thadays A void explains nothing: no real idea of humanness can
turn on a void. What an extraordinary mistake it is to think that fundamental constitution of
humannesa the freedom that makes a minsla void!

(Quantum mechanics is sometimes exprassad/oid matter coming from nothing, a void. But
this is nonsense: the-called void is the whole power of physical causality.)

In human law freedom is not a void, it is the substantive correlative of love. Writing of erotic love,
Martha Nussbaunsks (1986, 175):
Don't they pride themselves on the wholeness and beauty of their natures? Then how will
they be willing to identify their proud souls with a cut and jagged face, a set of queerly

shaped organs? One miracle presupposes a greatertmigatieo be the whole, you
first have to be willing to be the half.

Love, and its | anguage and consciousness is pu
could be private is to think of oneselfasawlible he whol eme¢ s1s esd. of tthkee wh
a private language (Wittgenstein). This is the opposite of love, and is solipsism: a solipsist's view is
that of a 'proud soul' from everywhere there is to be.

A kind of miracle, perhaps (coming from nothing in the comman#hdilemanations of quantum
mechanics), the miracle of getting to be half is the miracle of being bound. How does love bind two
into one? It makes no difference whether we think of a conventional case of edaitanége,

sayo or of a simple cdract for the purchase of an apple. In both cases one can describe the whole

set of perceptions, understandings and desires of the respective parties and yet there remains a further
guestion: how do the two sides get to be one, how does love bind3wEnasatihat love binds by

freedom: love does not itself bind but freedom does. Freedom is the power of love.

(Freedom and i mpartiality are the same thing:
it is part of a whole but more sigmifitdy in that it is not (yet) impartial. The part becomes impartial
when love is bound by freedom.)
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As | showed in 1.4, freedom mutually allowed creates all bonds between minds. When we contract
rather than steal, the matter in question is held peridbityrelation of two free minds, rather than
the one of the stealing. This holding of the issue between us is the bond.

33-The Breaking of Freedomds Bonds

Freedom is the bond. And how is the bond broken? By the breaking of freedom. Should |
decide to break the contract (O6breakd is uni ve
taking the issue of the contract into my own mind, overriding you, breaking your free part in the
contract; but more fundamentally breaking the freedom that beuogether in the contract,

and therefore breaking my own freedom as well as yours.

How freedom is broken was showmre than 30 years agp PF Strawsgmwhenhe distinguished
two human attitudes, the reactive and the objective (1974).

Suppose Doand Roe bump into each other. This is in the first place an event of physical bodies in
the physical wor |l d, no different in that obje
tree, and it is an event calling for a range of mainly phgsial iesponses appropriate to the
objective frame (avoidance, medical treatment, and so forth). All of these responses are common to
the objective frame of both the person/person and person/tree events. But humans are not just
physical bodies. They ammds. And so the person/person event is also a matter for what Strawson
calls human reaction, in which discrimination within a quite different range of responses is required.
Is the bump accidental or intentional?, what is this person doing? (adtajukgppened?), what
justification do they have?. There are many such reactive questions. Suppose Doe fails to deliver
goods under a contract. In the first place there is an objective problem: Roe will have to make do
without the goods, perhaps fimdlme ot her way to get t hem. But s
she will resent it, and blame him; she will perhaps sue.

Take a stronger case. Suppose another person assaults me. This, too, is in the first place an event il
the physical world agsirwhich | must (objectively) defend: | am attacked by a physical body, and all
sorts of physical, bodily characteristics (things of the objective frame) are relevant to my predicament
fi for example, my attacker is big, strong, and fast. These (oermfyuhiafs of the objective frame

might hold if the attack were by a robot or a lion. But the case of a human person (one with a human
mind) is different; for as well as the objective attitude to the physical features of the crisis, | will with a

personStrawson shows, experience a large range of reactive attitudes. | will resent the attack. | will
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blame the attacker. | will prosecute. My attacker if convicted will be punished (here the state takes up

the carriage of the reaction).

The relations ominds are limited by what minds (strictly, their brains) can foresee; so the remote
consequences of an action fracture no human relation. At the limit of foreseeability, human relations
have cut out. The world has, as it were, reverted to physicahdaeffect (the objective frame).

It is the same when an accused is tried for crime but is found not to know the meaning of right and
wrong. They are declared insane, the strict meaning of this being: they are out of the relation of
mi nds ( Odiorud 6 t-Wegenateinmolezism). No blaming is possible, nor restoration by
puni shment of a reactive relation of minds. i
dropped out of the human network of minds back into the physical frame.

St awsonf6s idea of the reactive was developed a
its relation to determinisénthe relation of the reactive to the (determined) objedtezenade this
observation (1974, 13):

The real question is .... a gjoesabout what it would lvationalto do if determinism were true

é . . I f we could imagine what we cannot have,
rationally only in the light of an assessment of the gains and losses to human tifené@stenri

or impoverishment; and the truth or falsity of a general thesis of determinism would not bear on
the rationality athischoice.

I think we can go further than this in the con
of determinism).All human relations are made of freedom. Minds are bound by freedom, and
reaction is the other side of that binding. It is the recognition of, and response to, and attempt to
avert, the breaking of the bonds of freedom. Reaction accompanies thee dépaeedom. A

reaction is not something that we do when the occasion bkiseswink, or a shake of the head. It

is much deeper than that. It is as real as freedom. When we are bound by freedom we are bound to
reaction on the breaking of freedowle should think of it this way: reaction is freedom resisting its

being broken.

3.4 - Perception and Desire

Suppose the stranger notices Sartreds presenc:
park. The same thing happens the next$antre, through his lawyers, asks why. It turns out that

the presence of anyone else in the park distur
a restraining order (under the commondaw his case, le droit), and so recovers & ph the

par k. The account of Sartreds exploits in the
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(and visual perception at that). But it could have been written around desire. Persons are constituted
by equality of desire as well as péorefR.10). Sartre and the other both desire the park. And the
logical problem of the relation of their desires is equivalent to that of their perceptions, and with the

equivalent resolution (under the common law, in particular, the Lockean proviso).

PF Strawsonds account of reaction is of matt el
looking at an apple; most often no reactive isspercdptiorarises between us at-alle simply

perceive the appfewhereas our relations of desire araimedapple are intensely reactive. This
peacef ul perception of the apple is in fact t
However, beneath the surface of all perception, there are great reactive issues. Reaction part of our
deepest careption of ourselves. And it often surfaces in perception. | shall give some examples.

Someone looks at a mountain and sees a mine; anatldackfell® sees a sacred place. One

person looks at an old building and sees a piece of their hergagenether sees an opportunity

for a supermarket. These questions bring issues and conflicts of desire, of course; but in their depths
they are issues of meaning in language, and are therefore as much issues of perception as they are o
desire. Even sagthing so obviously of desire as a sexual relation is at bottom perceptual. How is

t he ot héariese glancd, pethaps, or a téuthbe interpreted? The reactiveness of this
perception becomes very overt when the issue of consent arigks,las/iaf rape.

In fact, all our language is reactive, whether it concerns perception or desire. This is because it is
founded upon trust (2.6), and the breaking of
in the park is at bottomowef t rust and reaction. Il tds just e
one another (respecting, not breaking freedom) in matters of perception rather better than we do in
desire. In the early stages of our evolution there was no trust in mewgdmid trust in desire; as

| showed in 2.7, the perception of a coat could not have arisen without property in coats, that is,
without a resolution of trust in the matter of competing desires for coats. But now our trust in

perception is more sophistied than it is in desire.

3.5 - Reaction in Consciousness: the Look of Freedom

If | get hot, where am I hot? Il am hot here;
wrote of the shape of visual space he said 'l always find mys&ifietlar point of my visual space,

so my visual s pac Hotehoaks 1988s36e). This shape s persanhaodh (2.0 6  (
its point (where Wittgenstein always finds himself) | shakr=ibmpared with the physical here.

So | seerbm hergand | am hohere Where does a physical object get hot?

5¢



How and where it gets hot is easy to explain physically. And when | get hot my body gets hot
(informing my brain); this yields an equivalent easy physical explanation. | am hotyhieoe\(jn

But when my mind is conscious of being hot | am alsbehnetin this norextended place, my
personhood. The thermostat is hot in an extended (physically spatial) place. And my body is as well.
But only the latter (my body and brain) tsand informedhere Its hotness here is shaped to hotness

here

Being hot is a simple experience. Take a more complex one, fear. At earlier (biological) stages of our
evolution (we may suppose) we evolved to a fair degree of physical safetydatmrs. pre
Phenomenal fear had no part in this. The safety meant that the mutation with the appropriate
physically causal fear was the one selected for. Later we became conscious and experienced
phenomenal fear. My phenomenal fear is not the objecioieation of danger here (objective in

PF Strawsonds sense). | t ihese Thuk therepate éwo damgerns:a | ar
danger here (to my body) and damgee This latter includes the phenomenal fear of death. As
everyone knowshe fear of deatherés a more concerning thing than the fear of deatldhbes

mere physically causal death of the body. For the selection of the specigsnatioois levels, it
doesndt matter whether a ( mobulateree@VJolutisnuwheniwvg or b e
become conscious, for each (phenomenally) it matters overwhelmingly. And this is an important
selection advantage. If it is fear that is agitating my conscious brain then it is the faatythifat it is

(the lifehergethat is at stake that gives point (consciousness) to the fear. Happiness has the same two
characters.

And there are more complex emotions wherg/duidife (the lifethenethat enters my agitation (or

causes it).

Why does pain hurt so? (Fodor2(t2). How could pain, which hurts so, possibly be the same
thing as insensate molecules rushing around in
is that nobody has a c¢cluebo6, Fodor swmobwous We | |
identity between the paining (rushing) molecules and the pained response (the response here).
Paining molecules are causing aversion. OK, but why does p=in Wetl, the species has taken

on the aversion (all the aversions here; asawarsjons here as there are members of the species),

but my pain is painere At this moment, at thjslacethe species pain is all mine. How daear

that? It is like deatimergas opposed to here, the mere death of the body), in fact islaremsta

(though my point is more obvious in the case of death). Why does pain hurt so®o It hurts
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To put this again, there is biological aversion here; but that is only the aversion of the species. There

is also paihereand it hurts so becauses iail minering

The point of the comparison of death can be seen in the fact that for a species an individual death

means nearly nothing, whereas fomtlieidudt is nearlyeverything

It is the same with the pleasures of ldeegmplies dhere There is caused pleasure here, because of
the there. But the heightened pleasure of love is pleax®md pleasure in the pleagheze

It is easier to see this with love, where we all see the radical (as in radically particulag) ¢feightenin
pleasure. But after love there is pain. Both way$eitgindtherehat raises the stakes of being

human.

But why are the stakes so high? Why does pagoh(fodor). But concede the mildest conscious

pain and the rest follows given randomut ati on and natur al sel ecti
selection advantage in the high stakes that keep us up to the job of being human (paer=nd love
over and above physical aversions and attractions here). And how does the species achieve the
heightened pain (and pleasure)? By becoming a species of radically particular pergansd2sls)
herandthere

PF Strawsonds contrast bet ween objede¢rglvie and 1
also comparable to the fundameotalnt r ast i n Kantds expression of
however, is not a thing, and not something to be used merely as a means; he must always be regarded
in al/l his actions as an end i n lonsreveéenfedds ( Kant
in self; objective relations are relations to or between things and means.

However, the difference of reactive freedom fr
t he human mi nd. The f i r sis of dn ifidivieual enmd, evherieass t h af
reaction is always relational (a thing that occurs between minds). This means that his freedom could
only ever be an idea, not a reality: it could not be out in the world between minds. The second
difference pertains pigularly to the structure of minds. Kant made his distinction between end and
means turn on the conception of human reason. Reaction, however, is not a thing of reason.
Reaction and reason are in fact incompatible. Our reactive perception of @hgrisimmediate;

we dondét first perceive them objectively (Stra
is roughly, as Kant would have it. It is also roughly as Strawson tended (mistakenly) to put it; at the
end of OFreedaoaméahd Reggertins that to think we
would be unreasonable.
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If the reactive does not imply a distinction of reason, what sort of distinction does it imply? Where is
it found? N o t heramdthere\&hy oy reactiont? 6Ysu hit mes rYau are the one
who isthergl am the onderewhy did you do this thidgere Where you (that one) are merely there

and this one is merely here, the relation is objective. The quality of the reactive is folesl in the
andthereWhere else could it be found?

I n t he mi ndds psychol ogy? Davi d Chal mer s d
psychological aspects of the mind on the basis that the former concerns how some mental thing feels
subjectively and thett what it does (1996,-31). The reactive could not be psychologjiwhit

the mind doed because that is an objective matter (see also Hart in note 9).

Further, the concept of psychology implies the private mind, which must be rejected. And must
especially be rejected in the case of reaction
in lecture 2, but the special trouble it leads to is, on this issue of reaction, considerable. Minds relating
in a private mind would be the private ndds take on the relation be

The relation would be encompassed by the privatewahiade the idea of reaction is absutds

absurd to think of one part of my prianothedre mi nc
part of my private mind (my private mindds tak
minds, not within them. This is just as freedom occurs between minds, not in them. The point here
is that the (ot herfdeacjionimimy mindj rather reaction beteeerontndse c t
makes the relation of minds which makes each individual mind. Wittgenst&hilsaaphical
Investigatidn§ 8 e ) : 6 My attitude towards hi nopinioshaan att
he has a soul & (Wittgenst ei n dreactienmgweendwo sninds It
that constitutes those minds (souls). It is the attitude of mutusddoteEm between two minds that
constitutes their consciousness.

From the &ct that reaction is found in consciousness, it follows that consciousness is pregnant with
obligation. If you assault me, or break an agreement my immediate reaction follows from the fact
that | actually see you reactively. My way of seeing youthevehlgation. And, being impartial

under the law of love, it goes the other way, as well. If it is | who makes the assault or breaks the
contract | immediately experience the reactive necessity of apology. My act is itself pregnant with
obligation. ®@course, this is dependant on my continuing to see you reactively. Sometimes one tries

to escape the bond will not look you in the eye, | will keep out of your way. Only enured tyrants

can avoid this. But then they are practised in seeing theirmie pur el y objecti vel
original sensd) an objectiveness that we can now call subjective (a tyrant sees his victims in his

private, unbound, subjectivity.
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The whole mental extension of consciousness is pregnant with our sense of tipdabenaary
major break from which is the occasion for reaction. This has the look of freedom, and this look is
an important clue as to its origin in the latveoéindtherethe law of love.

It is also the objective foundation of obligation in ¢dhenton law. In the first lecture | showed that

the common law could be inferred without theory from the impartiality of the commons. This can
now be put with extra power. The commons is pregnant with obligation. In it freedom waits to
pounce with reacti on any breach of its obligations.

3.6 - Love and Freedom

The commons is the venue of freedom. As bbaice@ming minds evolved in commonses they
became free. The substantive impartiality of the commons that | described in the first lecture can
equally be expressed as the substantive freedom of the commons. When each person is treated
impartially then nothing is imposed on them. They are free. This is actually the corollary of the
argument of the first lecture, which showed that first artitrator f i ndi ng of t he
impartiality of the commons came about without any substantive input on her part: she imposed
nothing, which is freedom. Sartre and the stranger in the park are a small commons, but the analysis
of their encrmyefandanentaly sheddiih® parkgét g be a large one full of people,

nor even should it get to be the whole world (I discuss the commons of the world in 4.5).

Freedom grows out of the commons. How could this happen? Well, fundamentally | would say,
humans are free because the world is free. The fundamental substance of the world, | showed in the
second lecture, is impartiality; in quantum physics, for example, the world is shown to be impartial
between all possibilities. The world is free betthese possibilities. The commons with the

impartiality of the law of love is free for the same reason.

The law of lové the law of commons impartialitis in this way the law of freedom. Freedom and

love are logical correlatives. But this is ayhdggguted proposition.

In his account of the Critical Legal Studies movement, Roberto Mangabeira Unger perceived the
predicament of modernism as one in which we are torn between Venice and Belmont; Venice the
domain of contract and individualism, Belntiwait of love and caring. Freedom and love are, in this

Vi ew, opposed (Unger 1983) . An ol der and mo
contrasts freedom and solidarity. Ferdinand Tonnies distinguished what he called gemeinschaft
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communities fromgesellschaft (Tonnies 1887). The former are communities characterised by

solidarity (a community bound in love), the latter by freedom.

The opposition is false. Freedom is the binding thing of all solidarities (communities). There is no
communal salarity (love) except on the condition of freedom. Freedom is the binding thing. |
showed that in relation to contract in the first lecture. Suppose Doe steals from Roe, or imposes in
some other way on her. I t i 9. Butthay web they formm@at Do €
community, no love, no solidarity. This is because Doe has acted unilaterally, precisely not in
community: he hasfoyassed Roed6s mind. On the other hand
freedom) the subjentatter of tleir contract emerges as the bond of both their minds. The same is

true on the large scale. A tyrant acts unilaterally, precisely not in communipaskesbthe

peopl esd minds. By contrast, a |iberal state

(I should add here that there are no perfectly liberal states in the world. But there are some states
where freedom is present and its increase is possible; and there are others where it is blocked. Even in
these latter stat@seven in the most ghastliaces in the worldl freedom is present on the ground,

in the contracts and absences of tort of everyday life. It is in those places blocked from above)

A liberal state is not defined by its doctrines or theories of freedom (Kant, Mill, the history of t
Revolution, and son). It may well be solid in those doctridess solid as, say, Iran is in the
doctrines of Islambut the condition is the same for both states, freedom. This means there are two
sorts of freedom: the theories of freedom, wiaefe klefinite content, and freedom itself, which has

no definite content. If you give freedom definite theoretical content, it follows that there is a further
question: is the theory of freedom thus instituted, itself free (freely held). Thus if aketate m
freedom part of its culture (as the Western states have done) there is a further question: is the state
free? It is the answer to this further question, not the content of its culture, that determines whether
a state is a liberal state (this poiatdmobvious instance in the case of tyrannies with constitutions

that proclaim liberty).

The exclusion of the possibility of any theory of freedom is the reason that there are no theories in a
contract except the theories of the contracting parti¢ise finst lecture | discussed the case of Doe

selling Roe a book for 5 dollars. In this contract they bring their evaluations (their theories of value)
to their bargain, and | said that a judge who says, no, the book is worth 6 dollars wholly
misunderstad s t he | aw, and wholly misunderstands fr
bookd | called it a third positionis excluded. In fact, all judicial theories are excluded, as the first
arbitration described in that lecture was intended todstimvsubstance of the common law, and

that is to say the substance of freedom, arises without theory from the impartiality of the commons.
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3.7 - Markets: Freedom Without Theory

Mar kets are the modern commons emliestemaekety tinhi ng |
the word Omar ket d | include every possible exc
a trade, and the law of rape a market law. Freedom is the same with a market as it is with a contract.
A market itself has nddories, only the theories of the players. In fact, market and contract are
identical concepts. To act in a market is to contract: for the common law to require that people act in

a market is the same thing as its requiring that they contract ratsieathan

Freedom makes contracts without theory (lecture 1). And so the only intervention by government
that is consistent with freedom (the only intervention that is not based upon a theory) is to remove

those who stop freedom.

No-one ever imposesedom in a market. The essence of market freedom is this: in a market,
freedom makes its own way. The freedom that does this is freedom itself. It makes its way without
theory- the only theories in a market are those of the traders, whose theometh@ifgudgement

of price (consideration). Since freedom makes its way the only intervention that is consistent with
freedom (the only intervention that is not based upon a theory) is to remove those who stop freedom.
No criminal and no tyrant shall éilowed to operate; they shall be removed so that none shall be
stopped from the freedom that makes its own way.

Does not the removal of those who would stop freedom imply a theory? It certainly implies a theory
of stopping freedon® what counts as giping freedom (what counts as tort, for example) and also a
theory of efficient ways of preventing the stopping of freedom. But it does not imply a theory of
freedom itself. Freedom itself makes its own way without the need of a theory.

| have said #edom makes its own way. The difference with a theory of freedom is that no theory
can make its own way; it must first be créakbexalv else but by theoryand then protected by law.
Another way of putting this is: if10e is stopping freedom it éxiGt makes its own way). And we

may contrast this with the fact that to say thameois stopping a theory says nothing at all about

the theoryds existence.
Two people make a contract. Freedom makes its own way, so in a sense freedom ma&es the cont

Both propositions are true. The equivalent is true in physics. Two people build a house. But also the
laws of physics build the houdsthe bricks, for example, are held together by the laws of physics.
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And those laws make their own way. Hhitd sense in which freedom makes its own way. In fact
freedom making its own way is more fundamental than the laws of physics; as | showed in lecture 2,
freedom is the fundamental causality of physics, as well (God does play dice).

The current theoriesf free market economics are indeed theories, and for that reason wrong. The
Hayekian strand of these theories says that the best way to maximise human wealth is the free market
because people are better judges of what counts as wealth than anyaneetral The point

however is not wealth maximisatioas a goal that is founded on a theory that is arguable and
dubious at many levels. It is that in a market, freedom makes its own way, and that is the only way
for humans to be free.

3.8 - TechnichQuestions About Markets

There are many technical evaluations required for both contract and market. For the institution of
the law of contract a police force is required to support contract and discourage theft. These are third
positions if you likdqut they relate to the institution of the law of contract and of freedom, not to
contract and freedom itself. A market being contract writ large, it has a wider and more sophisticated
range of technical requirements: the building of roads to get tq tharkegtitution of money, the
institution of limited liability in order to concentrate capital (corporations), the exclusion of
monopolies and restraints of trade, anoihso

There is also with markets the problem of markets covert. For exampig,ahmegket overt in

road transport but there are hidden costs in having those giant vehicles on our roads. The hidden
costs are in the end all costs to real people, who are entitled to have their market place recognised.
Even an overt market so appasehenign as the Adelaide Central Market leaves a carbon footprint;

and so our attention must go to the covert market between present persons and future persons. The
whole issue of our responsibility for the environment that we leave for future pearsissues of
covert mar ket (i f Omarketd seems a strange wo
much as space). Given this last reflection it would be safe to say that no overt market at this time is
fully lawful (by which | mean fully fraxed fully a market).

And so adjustments of the overt markets to represent the interests of the otherwise blocked covert
market players imposes no theory of freedom (no third position). It requires only a theory of what is
necessary to prevent the owearket blocking freedom in the covert market.
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3.9 - The Market and the Law of Tort

In the first |l ecture | proposed an identity be
proposing an identity between contract and market. It follovs thad m commi t t ed t o
between tort law and market law. The establishment of this second identity is perhaps the principal
achievement of the Law and Economics movement of the last 50 years.

Issues of liability in tort are always reciprocakboe straight to the most difficult case, this means

t hat when Roe assaults Doe there is in the en
allowing Roe the pleasure (or whatever it is) of the assault. Nothing is wrong in itself. There is no
morality or, as | put in the first lecture, there is no third position to spasslhuman choices.

There is nothing in the commons except its substantive impatrtiality. And this means that Doe and
Roe must <contract ab o uohtrach smsl éherd is a tartg caseahe damages t h e

one way or the other must reflect a market solution.

This was shown by RH Coase in the founding paper of the law and economics movement, "The
Problem of Saocial Cost" (1960). In any issue of the liabdigeééndant there is at the same time

an issue of the liability of the plaintiff. This is because if the plaintiff imposes care beyond the
equilibrium of the market they impose cost (damage) upon the defendant, and that is itself a tort. His
article beigs with a reference to the problem of a factory owner causing damage to neighbouring
properties by the emission of smoke. The conventional legal conclusion was to impose some sort of
liability on the factory owner, the one who has caused the harmwabeam extraordinary
obtuseness in the classical common lawyers insistence that harm moved in clear diggtéoris. In

v LeFev@t CPD 172. (1878)) the defendants had by rebuilding their house affected the air movement
around the plaintiff's chimnegsich that they smoked whenever fires were lit. Bramwell LJ said that

the defendants 'have done nothing in causing the nuisance ... It is the plaintiff who causes the
nuisance by lighting a coal fire the chimney of which is placed so near the defdhdzatishe

smoke does not escape but comes in to the house' (at 179). The sense of harm that this reflection is
able to accommodate moves according to the direction of smoke. And the nonsense about causation
responds to that singularity of directibis the one who lights a fire who causes everything! In fact,

as Coase says (at 13) 0The smoke nuiasdynhee was
man who lit the fires. Given the fires, there would have been no smoke nuisance withthut the

given the wall, there would have been no smoke nuisance without the fires. Eliminabettiee wall
fires and the smoke nuisance would disappear. 0
nothing (which | call stealing) and thereby ingrthe other depends simply upon which remedy is

cheaper. Coase wrote (at 2):
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The traditional approach has tended to obscure the nature of the choice that has to be made.
The question is commonly thought of as one in which A inflicts harm on B ahdsatbéte

decided is: how should we restrain A? But this is wrong. We are dealing with a problem of a
reciprocal nature. To avoid the harm to B would inflict harm on A. The real question is that
has to be decided is: should A be allowed to harmhBubd 8 be allowed to harm A?

Suppose that the cost of the plaintiffds adjus
defendant s adjustment (changes to the new bui
buy something will ven faced with two versions of the same thing, one costing 200, the other 100,
take the cheaper. But who pays it? This is determined by the impartiality of the original commons
that | described in the first lecture. The arbitrator can favour neitigelapdrmust therefore say

that the cost of adjustment will be shared. There are two shared solutions available, one costing 200,
the other costing 100. Of course it is the latter that will be chosen. In fact the Law and Economics
movement has a problenith sharing. This is because their aim tends to be focussed on wealth
maximisation, where to choose the cheaper solution maximises the wealth dfesacaftgtory.

This is a false and dangerous turn in legal analysis.

3.10 - Markets and Persons

A common objection to market analysis is that it concerns the relation of person to thing (wealth) not
the relation of person to person. Thus (Baker 1979, 235):

In a market transaction, what is bought and sold is an object, a commodity. The Hayer or se
(the subject) relates only to an object: all orientations areahjbfichever subjestibject.

This is quite wrong and misunderstands the market. It is in fact only market transactions that are
subjectsubject (human). If | steal your aphbt fs a relation of subject to objepbur mind is by

passed by my avoiding the market, actually preventing the subject to subject relation form arising.
However, if | contract with you in a market for the apple that is a relation of subject {casdbject

the fact that our transaction is in a market of apples and relates to apples as objects does not change
the subject to subject (human) dimension of the transaction. Humanness is found only in relations
under the law of love, which arise only in cons@s or markets. Freedom and love, | have shown,

are correlatives: only when freedom makes its own way between two people do they have a loving

relation.

Baker has been (understandably) misled by the suggestion in standard formulations of law and
econonics that wealth maximisation is the controlling value of economics and of law and economics.

If it were, it would indeed cause the two disciplinespadsythe human dimension in favour of a



6¢

relation to objects (wealth). But, as | have said, it mattket not wealth maximisation that is

fundamental to law, and also to economics.

3.11 - Negotiation

To understand the impartiality of the market it is important to take a clear distinction between
negotiation for a contract and the contract ittedf latter being the final form of the market

transaction).

Negotiation in market poses a fundamental problem of game theory. Lurking in any transaction there
is a zero sum game. | have bananas and want apples, you have apples and want barales, so we tr
but we are not just trading apples and bananas, we are competing to do the best we can in the deal.
This competition is a zero sum game, t hat i s,
with my apples and you with your bananas (winskmys only that the game has concluded. We

might each think we won, but however the game concludes the fact is what | lost you gained, and vice
versa. How, then, can the condition of negotiation be the law of love, how can other be as self in a
zero sungame? This is a fundamental problem: every human relation comes about within the zero
sum logic. As | have said several times now, there istad¢olasv

Suppose two parties are negotiating for the sale of a bag of oats. What are the tigtlittiontha

Being as yet only a relation of negotiation, the rights are rights of negotiators, who each seek to make
the best possible bargain. The | aw of the ne
yoursel f d; b u that either mustdn@my sense took afteetlzerother. That would quite
overlook the nature of the relation. It would be a fair interpretation of a relation of marriage; but
would make a nonsense of a negotiation refatioe party thinking they can néage both sides!

On the other hand, if one party defrauds the other, or acts with duress or unconscionability, they
break the negotiation relation. What has happened in that case is that two minds have come together
in a negotiation, but one has faitedive equal status to the other as a negotiator. It is important to
emphasi se 6as a negotiator6: 06as aecachpegdiatoact or 0
negotiating both sides of the contract! Of course, once the contratdds ithgn each party gives

equal status to the other as a contractor.

This is borne out by the famous old caseneith v Hughdecided in England in 1871. A contract

for the sale of oats was in issue, the buyer thinking them old oats, they ingamtvibethe
distinction evidently being of importance (as it is with claret). Blackburn J said (LR 6 QB-597 at 606
7 (1871)):

6¢&



6<

Even if the vendor was aware that the purchaser thought that the article possessed [the] quality,
and would not have entered itibe contract unless he had so thought, still the purchaser is
bound, unl ess the wvendor was guilty of sofn
abstinence from disabusing the purchaser of that impression is not fraud or deceit; for,
whatever may be tlease in a court of morals, there is no legal obligation on the vendor to
inform the purchaser that he is under a mistake, not induced by the act of the vendor.

Call the leeway in the bargain for which we compete, L. In a negotiation L will be ckxicted by

side. How can other be as self when each is competing for the whole of L? But there is a simple
answer to this: in a negotiation we do not seek to do better in the negotiation itself, we seek to do
betterin the contract The negotiation itself governed by the equality of the law of love. Just as

there is a lawful equality in the contract (once made) so there is in the negotiation (once established).
For Smith to deceive Hughes in the negotiation (and incapacitate him from competing for the
contract) is simply to steal his share of the opportunity for L.

However, If Smith has property in the relevant information, there is no stealing in his withholding it
(1.3); and this is the explanatio®wiith v Hughes

3.12 - Greed (WealtiMaximisatin)

At the biological level we are wealth maximisers in our relation to objects. Competition is an ordinary
feature of the biological maximisation of the achievement of desire. This is in no way inconsistent
with the law of love, though it would be irsistent with a law to love. If there were ddduawve |

would be a weaklmaximisefor you There is no law to love. The law is sofdave, the law of

our real loves, the ones that we actually have and make. Outside these relations wy are perfect
selfish. We are biological organisms with complex faculties of perception and desire. As perceiver
and desirer | am (so to speak) wired to myself andenelse. We maximise the achievement of our
desires. And we maximise in markets. We bringaogical wealtmaximising to markets and

then in markets we are not biological wealth maximisers, but free humans.

But under law and economics reasonings, judges, whose jurisdictions are human not biological, are
supposed by Law and Economics theotis becomevholesalavealth maximisers (to lawyers, a
hideous travesty), rather than guardians of the law of the market (Posner 1990, 361):

From the premise that the common | aw does al
economic analyst caediice in logicalif you will, formalist fashion (economic theory is
formulated nowadays largely in mathematical terms) the set of legal doctrines that will express
and perfect the inner nature of the common law, and can compare these doctrines with the
actual doctrines of the common law. After translating from the economic vocabulary back into

the legal one, the analyst will find that most of the actual doctrines are tolerable approximations

to the implications of economic theory and so are fornadiljstialid.
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If there were only one relation of minds in a commutiity community itselfthen the law would
require the maximisation of the communityds WEe
every other person in the community beisgelf (under the law), it would not matter to whom

either wealth or loss accrued; for, applying the law of love, all others are as self, and so the total
weal th maximisation is as the selfds wealth r
exteme than most law and economics theorists would entertain, because it rejects Pareto
maximisation. In Pareto maximisation an increase in wealth is possible provideddhiatmade

worseoff. Landes & Posner (1987, 16) use the kbl variatior{sometimes called potential

Pareto superiority) in which a change is efficient if the woouddsompensate the losers. Each of

these hypotheses is objectionable for the reasons given in the text; they are wholesale calculations.)
But the weakest ofl dhe relations of mind that make a community is that of the community itself.

The common law is not concerned with the community itself, but rather with the individual relations

of minds that make up the community. As | shall show in the fourth lf@ucemmunity is a

network of individual transactions and relations rather than a single concrete entity.

An illustration of what | am saying is this. Suppose | am looking for a partner in a certain project.
And suppose the fact is, a partnership it will create more wealth than one with Roe. But |
choose Roe, as | am lawfully entitled to do; and Roe accepts. We have thereby failed to maximise the
wealth of the larger community. But such wholesale wealth maximisation is the weakness of
totalitaranism- it is a strange fact that the modern practitioners of law and a ratheosedrd
economics appear to support a form of totalitarianism. Real relations of mind, by tbetosst

we choose, rather than the ones we might best have ehomenthe strength of freedom.
Communities are not constituted wholesale by the law of love, butdmoekradtreal transactions

and relations, which carry the strength of freedom. The law of these relations is the law of love, but
they must be taken wittieir own integrity (definition), not obliterated by a totalitarian application of
that | aw. The argument here is Cordeliads (t

wealth maximisation, is an unlawful third position.

Posner and hisgrospe ek t he 6inner nature of the common

that there is a remarkable correspondence betyv
common | awo . But , Posner 06s f or mek ta maximise 6t he
societybds wealthd is wrong. lt i s, however,

attributable to the market. A market is fundamentally the physical circumstances of a commons
viewed according to the law of love. On condihanhtheir writings are interpreted as founded on
the market and its logic, rather than on wealth maximisation in itself, the law and economics theorists

have indeed understood the common law.
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3.13- Greed in 2009

The mistake as to the place of wealaximisation reproduces the conditions at the bottom of the
current economic meltdown, where greed (wealth maximisation) has abolished certain parts of the
financial markets. (This is just like Sartre and the other in thétpaakolish the market e

annihilate others.) But it is far too simmpleded to blame greed for the new depression. Greed, as

| 6ve said, i s biologically natural. Humans a
bound by the laws of our bodies, including b(hiakgy)d in this we are absolutely selfishd we

are bound by the laws of our marlkéisn whi ch we are bound to the
judgement | make to buy something in the market is absolutely selfish, but when | carry the
transaction thragh to conclusion I am bound to the market law, and am absolutely unselfish. Of
cour s e, |l Om abl e to break the marketods | aw. E
body as web for example, | can kill myself causing my body to degrasd@nhbiological dust. In

both cases | cause a higher level of law to degrade into a lower.

There is, | have argued, no theory of freedom; if there were, the theory would contradict itself by
requiring imposition. The Cold War was a war betweeo a the of freedom ( Mar x
alienation of humans from their freedom by capital) and freedom itself (market freedom). Marxism
lost the Cold War because it had to be imposed. This, the Cold War with its result, is one of the two
great events in thastory of the last century, the other being the discovery of quantum mechanics.
Each is part of the history of freedom. (Oh, what a frabjous day! What a time to be alive! Not just
the people, but the atoms and the molecules, the tables and thendhthiesyalleys and the hills, all

of us are free!)

Right now the freedom so won is the object of anxious attention. Given the set of distinctions | have
just made the issue of the financial-od®kn is: what is trade and who is tradenere individal

greed is goodand what is market and who is market professional, where greed is precluded? Many
years ago the High Court of Australia decided that banking was trade and that the Chifley
government 6s national i sat ildmerfecehce with mterftaderirkde, wa s
commerce and intercourse. Certainly some part of banking is trade, but there must come a point
where the provision of money is a condition of
where that pointisubt t he i ssue is clearer in respect o
financial meltlown has been caused wholly by accountants and bankers without the connivance of
lawyers). As to the lawyers, the market and the law are the same thing:sdvecoay t o al | t

are bound to contract for what you want rather
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the market. So lawyers breaking the market are lawyers breaking the law. Markets are the modern

equivalents of the origim@mmonses, and share the common law impartiality described in lecture 1.

|l 6ve said that in 6marketdo | include every pos
relation is a trade and the law of rape a market law). The whole ofrahuder life is lived in

markets (even language is a trade: lecture 2). We are all traders. But those who participate in the
constitution of markets are professionals. What is a professioraife ¢&m trade in the market

who (1) lacks health, (2)keieeducation, or (3) lacks market rights; and the provision of these
requirements is the responsibility of the three principal professions, medicine, education and law.
Each of these professions is actutdidigcluoed cl ust
bankers and accountants insofar as they are part of the institution of money (which is part of the
institution of the market). As such they are professionally disinterested and incapacitated from greed:
Because a professional is disirtteeesl i t 6s not | ogically possible
interest to be greedy about.

But itéds common now to think of the provisior
services in the nature of commodities; and so patientsisstuatbclients become customers, and

the providers of these commodities are required to compete for these customers as though they were
traders. In lawyering very sophisticated versions come in the form of legal/financial commodities.
And if one wondershere the legal ethics is in such lawyering the answer is clear: there is no legal
ethics because there is no client. And where there is no client theyeisssmnaitelationship.

The disinterested professional relationship to a client (a betténgmefafiduciary than the
impossible excess of otliegard described in 1.3) has become a trading relationship where each side
is interested, and interested only in maximising their wealth (their own greed); a thing wholly proper
within markets, but wHgla nonsense in the constitution of markets. Thus doe$ gthedvise so

wholly a human gocedorrupt the market and its professionals.



Lecture 4: Perpetual Peace

The Common Law of International Law

4.1 - The Idea of the End of History

The German philosopher, Hegel, was living and working at the University of Jena in central
Germany in 1806 when Napoleon came. One day he looked out of his window and actually (he
wr ot e) 0 s a @vthigd woedsoel drjgliegroatrof the city on reconnaissced (a | ett e
friend, quoted in Pinkard 2000, 228). It is widely assumed that in watching this progression of the
worlds o u | through Ger many, Hegel thought he was |
house was razed, the University elased down leaving him unemployed and he feared the
manuscript of his great work fileenomenology of thkea8pirten lost in the turmoil of the battle.

Hegel may have thought at that time of the end of history, but the idea that he did is peotmably d

his great 20century interpreter, Alexandre Kojéve (1947). Kojéve had rédtetmnenclogy

ti mes, he said, wi t hout understanding a word.
IV | realised it (ie, the book) was referting Napol eond (conversation wi
1968; quoted in Niethammer 1992, 90). | suspect that the story of Hegel and the end of history
might simply be what Kojéve read intoRhenomenology

Hegel certainly had a view as to what would esuthe end of history. He thought history ended
when the whole of humankind became free. The -sauldis the bearer of freedom, so if
Napol eon was the worl do&s be adreerFremt state mimiegdro m (i 1
the exploitsatJan and el sewhere at universality) then K

However, thereds a simple reason for thinking
can never be a termination of our purely biological evolution. nslurage reached a certain
biological point; but there is not the slightest reason to think this the end of that part our evolution.
We might develop a greater power of sight, or smell, or larger brains, even wings or fins, or
something thus far imaginedyoin science fiction. Nothing of this biological sort appears to be

logically precluded. But freedom is differkns. not possible even to imagine anything in the nature

of freedom beyond freedom
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There are three notable players in this ideattégelian end of history. Hegel himself, Kojéve, and

more recently, Francis Fukuyama. Soon after the end of the Cold War, Fukuyama (1992) suggested
freedom might have ended history, to which Samuel P Huntington replied, warning of a clash of
civilisatios (1996). And then on Septembér2d01 there occurred the very attack on the western
civilisation that Huntington appeared to have warned of. So what happened to the thesis of the end
of history?

Huntingtonds theory wasof sBldm aad tlel West,hthe aViest beihge ¢ i

characterised as a civilisation of freedom. Hi
of i mmortalityd, the complacency that seems a
theirs to behe final form of societyt he end of hi story, as it wer.

Empire, the O0Abbasid Caliphate, t he Mughal Em
defiance of apparently plain 6acsbkél|lwereinpthbae
but as the Promised Land, the goal of human en
their people (the English middle class of 189
every reason to congratuldtemselves on the permanent state of felicity which this ending of

hi story had c(dumtington 4996] 30d. nHunting®M$ using and quoting Arnold J
ToynbeeA Study Of Histq9341961).

But felicity lies in the content of a civilisafitbe content that pleases): it is not part of its structure
of freedom. A civilisation is simply a large culture, and just as there can be no culture of freedom (3.5)
so there can be no civilisation of freedom. Freedom is the condition of all aiwidsatioultures,

not the content of any one of them (as | there showed).

The idea of the end of history has been badly misunderstood by people (and | think this includes
Fukuyama) who have not attended sulfficiently to the distinction Hegel made bétersah amd

local history. Of course local histories never end. Local cultures, including the local culture of the
West, continue and will continue, always, to be distinguished from one another. No local history,
including the history of the West, eadgthing. But the condition of them all is freedom.

4.2 - Freedom, Law and Peace

Freedom and law are mutually entailed. The original arbitrator made her adjudication of substantive

law without the imposition of any third position, thereby affiiminge parti esd freedo

and peace are mutually entailed. When human minds are held together by the impartiality of a
commons they are at peace. If people keep contracts, respect neighbourhoods and property, avoid
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torts, etc., (keep the commoasat) t her eds no further question a
peace. And the entailment is mutual. The living together in peace is precisely the keeping of
contracts, etc. Therefore freedom, law and peace are mutually entailed.

All three are dimed by the exclusion of theory. Law and freedom are defined by the original
arbitratorods exclusion of any third position (
follows from the mutual entailment of peace, law and freedom, butsd theapoint of the

languaggame philosophy (lecture 2).

When theories relate playfully as langgemes, they are by the playfulness (which is really freedom:

2.6) disarmed from war. We may, of course, still call them theories, but they anesati@med

to be true. The languagame philosophy excludes the claim of @ihch a claim would always

assert a third position (1.2). This exclusion of truth means that its dispute of theories is disarmed
from war. Now, theories not disarmedadre/ar as theories, obviously, but how at war by force of
arms? A reader asking this question probably lives in a liberal state where the disarmament of
theories recommended by the langgagee philosophy is part of the Constitution. However, a
substani ve answer to the question requires an ana

(I interpolate that | think the universities have got a problem here. On the humane side many
professors are employed to invent theories; can a university be entirehahépprofessors are

just playing games? Anyway, back to war.)

Peace is the opposite of war. It was the great insight of Hobbes to see that any state of humankind is
a state of war unless there is an assurance to the contrary of war (1651, 13):
Herely it is manifest, that during the time men live without a common power to keep them all
in awe, they are in that condition which is called war; and such a war is of every man against
every man. For WAR consisteth not in battle only, or the act of fightiig a tract of time,
wherein the will to contend by battle is sufficiently known: and therefore the niitigrisof
to be considered in the nature of war; as it is in the nature of weather. For as the nature of foul
weather, lieth not in a showar two of rain; but in an inclination thereto of many days

together: so the nature of war consisteth not in actual fighting; but in the known disposition
thereto, during all the time there is no assurance to the contrary. All other time is PEACE.

Hobbesi n t his passage distinguishes war from for
(as in police action, for exampl e). And sinc
di spositiond), t her e can wasto seathat thng latter dasttwasfai g h t
consequence of the dependence of peace upon trust. Where there was no assurance to the contrary
of war no peace could be trusted and so in reality was war, said Hobbes. So a peace in which there is
maintained, forxample, two theological theories (religions) is a state of war, unless there is an

assurance to the contrary of war (as there is in a liberal state with its separation of church and state).
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Of course, Hobbes thought that the installation of the laviathbimited sovereign power) was the
assurance to the contrary. He was wrong, for he could not exclude one sovereign making war on
another, nor, in fact, an individual sovereign making war on his own subjects, nor indeed the

sovereign having a theoryut Be was right about war.

4.3 - Theories at War

When are theories at war? When do theories agree?

There are two meanings of agreement: | can make an agreement with you (as in a contract) or you and
| can agree in what we think (we are in, | sdjallagreeance). The former is a function of the law of

love & other is as self in that other is as free as self, from which contract follows (1.3). The latter,
however, founds a perversion of the law ofdatber is as self in that the other agrétbstine self.

The | atter is the foundation of many tThe anni e:
Sexual Contrace an expl oration of the mind of the pa
agreement (agreeance) with his own.

(Theseand i dea of agreement is very perTheoydfve.
Justice 1971, but itds foundation is ©®whatpeople anny
wouldagree to in the original (blindfold) position. The substampartiality (blindfoldness) of the
common law has elements in common with Rawls, but it differs fundamentally because it postulates
the first and free meaning of agreement.)

In correspondence to the two meanings of agreement, there are twgsnefavtiat is usually taken
to distinguish a liberal state, the Social Contract.

We can look at the particular histories of all the citizens in a community and by their particular
common law attachmerdgheir contracts, neighbourhoods and propethow their place in that
communi ty. The community in this sense is a \
are broadly free the community is fraestate of affairs capable of being characterised by the term,

Social Contract. This f&etnetwork idea of Social Contract.
The second idea is more like a plastic sheet of ideology than a network. A set of citizens broadly

think the same thing, say they adhere to a certain religion, and thinking the same thingddthey agree

the second senséagreementand are bound together in that agreement. A community in this idea
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is a solid plastic sheet of like minds, rather than a netaatate of affairs to which we would
consider applying the term 6&8&pnpcéeabf Cohéerwotd o
The social plastic sheet of ideology is always a function of tyranny. Even if all the people in a
community freely (in a sense of the word o0fre
them into the plastic shedteir children must necessarily be born into a tyranny: they will have their

lives moulded into the plastic sheet (in a free state education is always education into freedom).

The most fundamental aspect of the agreement of minds that constitutes atgaslanguage.

And this rather nicely shows the 1issue betwee
example, is not to be explained as minds thinking the same thing, agreeing in that sense, when they
think the word (2.69 this would be languags a plastic sheet. Rather, language is a set of free
(playful) radically particular attachments around a certain set of sounds (and pictures); the
Wittgensteinian languaggeme is a nstork of freely related humans, rather than a solid sheet of

agreegbrivate minds.

The plastic sheet is a state of war because in relation to the theory claimed to be true (the one that
defines the plastic sheet) there is no assurance to the contrary of war. But they all agree, how can
there be war? There are threavars to this. First, when there is dissent there is war, for the
dissentient is always attacked by the state (the plastic sheet). This is usually misnamed crime. It is
really war since the issue does not arise within the state but goes to its (théstwouinued

existence of the plastic sheet). Second, there can be no assurance to the contrary of war between the
plastic sheet and its neighbours (often occurring because the citizens of the plastic sheet try to escape
it). And third, there is waraigst their children, who are born free, but are moulded by the force of
indoctrination into the plastic sheet (indoctrination as opposed to education which is always free: for

the smallest children it is education into freedom).

For states of the soc@dntract as a network of free relations, the assurance to the contrary of war
has three main elements: first, the separation of church/mosque/synagogue and state, second, the
freedom of the press and speech in general, and third, the freedom of the academ

4.4 - The Primacy of the Common Law

The end of universal history occurs when there is established in the world universal freedom, law and
peace. Wel | , of cour s e, you might say, whoos
sharper thait seems. Freedom, law and peace are mutually entailed (4.2); therefore universal history

ends in any one of them, its ending in either of the other two following by the entailment. In
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particular, | shall say: universal history ends in the commoreésler(frand peace being entailed).
Of the three, in the matter of the end of history, the common law has priority: of the three it is the
one capable of being instituteld.is the only one capable of being an instituted assurance to the

contrary of war.You cannot institute peace except by instituting the common law (you can institute
momentary peace, as in a ceasefire, but you cannot institute a real peace without the common law.
And you cannot institute freedom without the common law. But you daieitisé common law,

upon which real peace and real freedom follow. So for a real, instituted end of history, the common

law is the necessary element.

Common law freedom is human freedom. Hegel when thinking of thesoubrshding history was

talking ofa different freedond Godoés freedom (the freedom in t
Human freedom begins in the commons law, the law of the original commons arbitration that |
described in 1.3, and it ends in the common law (the argument of this Nmiyra)commons is a

locality where clusters of minds relate, and its law is universal when it is international. International
law is the law of the international commitsis international commons lévand it is ground of

the ending of history.

45 - The International Commons

The international commons is the space of the world. No major event now occurs anywhere in the
world without an attendant relation of minds in the international commons (exactly the structure of

the original commons, exgctl how it al | began) . ltds trite t
fact , but I 61 | menti on a few: Cyrus, Dari us,
Alexander, Julius Caesar, Marco Polo, thexpkmers (Chinese and European), the htVrig
Brother s, and finally, and maybe the most sign
to say, colonisation. Many of the Roman and later European colonisations were accomplished by
varying degrees of evil. The colonisers usaallyhsit they were bringing law, but the law they
brought was not the law they thought they brought.

The |l aw they really brought was the | aw implic
other in the international commons. It was theniatienal commons law, the same law as that

implicit in the opening of minds to each other in the original human comkhains: Queensland

[No 2] (1992) 175 CLR (and | hope this is the last time | ever mention that case) was a slight and
futile attempat the impartial arbitration implicit in the original human commons (1.3).
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So if history ends in freedom it ends in freed
world soul that ends history; it is all the souls of the world in snesketituted by commons law,

commons freedom and commons peace.

4.6 - The Common Law and Warring States

Hegel, however, despised the common law for its lack of theory (see the quote in 1.12). The
common | awds particul adtothenpdrticllar and localjpandsgfite nt s ¢ o
citizens, and the point obtains for the citizens of the international commons, whose bonds are
equivalently local. A commons, including the international commons is a locality, contrasting

with the spirit aboveT her eds no human [ ove in Hegel. He
together by their duty not their loves (their human bonds). For Hegel the world soul was God
conceived as the universal consciousness of freedom, and the form of that consciousness was the
state: O6the march of God in the world, that is
of reason act uRhiosophy of Bigtdjtiors162). f Thesstate iw abbve s, Hegel

says. It is the absolute impartiality, aecktbre the freedom, of God. He ignores that which is

below us, the commons, with its absolute impartiality between, and therefore freedom of,
humans (lecture 1). | am trying to show that universal freedom comes from the commons, not

from God. And it i@lways a function of the relation of radically particular persons (1.12), not of

universals, no mater how higla | ut i no .

The common law has never thought much of international law, or the state, for that matter.
Conventional international law is a cmmttal European invention with a pervasive Hegelian essence.

It pretends to be a law of peace but is in fact a law of war.

When states disagree, Hegel t hought , 6and thei
only be sedt Ther®38py war d (33

The fact that states reciprocally recognise
war , war i tself is characterised as somet hi
that the possibility of peace be retained gantbr example, that envoys must be respected).

[And its Addition:] Modern wars are therefore humanely waged, and person is not set over
against person in hatred. At most, personal enmities appear in the vanguard, but in the main
body of the army hostiliis something vague and gives place to each side's respect for the duty
of the other.

So in their respect for duty they are on the same side! For the soldiers in the field this fetish of duty
becomes obscene; seeking to kill each other in war theyraddo the same duty! The possibility
of peace in this state of affairs rests on the tenuous notion that one state will recognise its like in
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another. However, even when they do it is nothing but the agreement of liKetineirsdgeeance

of the plast sheet that gives no assurance to the contrary of war. Hegel knew how tenuous peace
was . The state was Gododos freedom, SO States ¢
often occurs to him that war is not so bad: two soldiers attgrtgo#ill each other out of duty to

their respective states are actually refreshin

Peace is the disappearance of war. The model of states at war is that of Sartre and the stranger in the
park (lecture 3, figure 6). When othasiself under the law of love a common reality appears,
which because it is common i s peace. But for
into the reality of the park. This is just as self and other no longer think of the bloelR)lastan

amalgam of their respective views but as an independently real object into which their views
di sappear . Hegel s states cannot disappear be
the reality of the human spirit and its freedom

4.7 0 Binding States

I f states cand6t disappear, they must be bound.
states intermittently at war is to move towards the construction of an international legal order of
norms that binds them. i¢ this idea of the international project that allowed Professor DP
O6Connell to write (1970, 1076):

The ideal goal of every international lawyer is a state of affairs when the International Court will
have compulsory jurisdiction in every dispute ghhdharacter between States.

Hegel would have laughed at this. To subject states to law was a contradictionf subjecting

God to Il aw (6the march of God in the world, th
But even in maern times, as the international law academy began to think it had a life beyond Hegel,
the notion was impossible. Not even Germany or Japan were declared criminal by the instruments
creating the Nuremberg and Tokyo War Crimes Tribunals. And Artitlad 9906 Draft Articles

on State Responsibility, which purported, though vaguely, to declare certain state crimes, was dropped
in the final version adopted by the International Law Commission in 2001. More than forty years in
the making, these Articlesen now, and quite explicitly, are constructed as a formal shell of what

state responsibility would be if there were any.

4.8 - The Flies in the Bottle
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Wittgenstein said that the point of the langgagee philosophy was to show the flies (philosopher

with theories claiming truth) the way out of the bottle. However, some of the flies buzzing in the
bottle grew long claws, which they used to rip to pieces those flies that sought to escape from the
bottle, a practice natural enough given that thenigkeorior to the claws were at war. What could

two private minds (minds buzzing around inside their own private parameters) do but batter their
heads against each other? The growing of cl aw:
war over lteir theories. As | said, two religions with no assurance to the contrary are almost bound to
fight. War is the clash of theories: it is politics with claws, as Clausewitz might have said.

The international law academy is at peace. It is out oftthe Bgtand large, claws are not used in

tenure applications, or in decisions to admit someone to one of its learned societies; contracts to
publish are usually kept; and the-rjusttioned processes are most times procedurally fair. The
acade myds & tobun sompiex languggenes around questions like, state recognition, where

does the sea begin?, what rights of political freedom are there against the state?, what are the lawful
grounds of war?, and-an- most of you will know the sortsofthis | 6 m ref erring to.

Hegel would have found its current langgageme s i d | e . When, as in Heg
its office within the state, it thereby participated in the universal because the state was the form of the
universal in the world;egh academyds | aw was then real Il aw

international law academy presumes to judge the state.

I'n this, thereds a problem of ungametmasitaoimsy t ha
apply to the whole worldThey therefore apply, for example, to Iran. But do they apply to Iran in

Iran? or do they apply to Iran in the academy? Iran is back in the bottle, and in the bottle there is war.
And if the academy were to go back into the bottle to apply its odnas, it would need claws.

But the academy does not wish to grow claws. It is living (outside the bottle) at peace; and it is
important to its whole conception of its life that it act peacefully. It knows that law is supposed to do
something on the gund in Iran and the rest of the warring parts ofthe World 6 s supposed
the purveyor of real law. So is there perhaps some way of its intervening in the bottle without claws?
Happily, it turns out there is: it will send in a norm.

It will male public pronouncements of its norm. It will celebrate it. It will assert it with a modicum

of anger and surprise that people, politicians and states should be so foolish not to see the merit of its
norm. And it will teach the norm to students, whaaritl it out into the world like envoys (but not

with clawsd these envoys, initially full of hope, will end up back in the academy).
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On further inspection the sending in of the norm is revealed to be a fine solution. The academy
di dnodét waanditistinteevening watvost them. But also its norm can be nicely calculated in
the matter. It will relieve itself of its embarrassment about claws; its subject is law, so it will be a
norm against clawdsmatters are to be settled by laws not clBwsn in Iran (or Iraq, or the Congo

or Sudan or North Korea).

However, thereds a further probl em. What i f ¢
does go back into the botfleand with claws? What if someénmeot to be too coy aboutit) the

United States of Ameriéagoes into an outlaw state to contest the issue of law on the ground? This

is very unfortunate; but the academy will have no option in the matter. It has sent in its norm, it can
hardly now retract it. And it is a noofnlaw that is against claws: it will apply it, without fear or

favour, even to the United States itself.

4.9 - The illusory Order of International Law

Law comes from the ground (the commons) ; not
imitato n the mind of the academy. The academici
territory comprising the territories of all existing statesthe territory where states can potentially

exist . € I nternational | anw sits bwa laipd 16 egeiphdsb)9 6ilt, s -
But whymustits norms be applied? In Kelsen, as long as you can find a hierarchy of norms you can

answer that question by reference to the next tier of the hierarchy. But what when you get to the top?
Why should the highest norm, whatever it is, be obeyed? Here Kelsen finds that his conception of
law allows him to say nothing more, so he closes the discussion in what he called the grundnorm,
which for international | awe yw ahsa vteh actu s& sotrmeatre sl y
369) (the plastic sheet again!). The grundnorm is simply an assumption that the highest norm in the
system should be obeyed. Take a theory of law, lock yourself into it and see how far it can take you!
On reaching thegint where the connexion of legal thought to the world was most acutely in issue (ie
the limit of the system, the end of his definition) Kelsen saw that no connexion was possible; and
instead of taking the obvious course of deciding that his enterpfaitetidte grounded his theory

in its own termination (the assumption). Hegel found the closure of law (and state) in a profound
reflection on freedom. Kelsen found it simply in a reflection on itself.

Modern international law presents as a normatiee of law seeking to regulate the relations of
states and to some extent persons, more or less as a domestic legal system might seek to control a se
of unruly citizens. With this view, the fundamental problem of international law is seen as partly one

of the law itsel® the law is not yet strong enough to control the udralyd partly one of an
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insufficient development of respect for the law (the willingness to be controlled) on the part of its
citizens (states). Essentially this paradigm of imeehdaw as a world order establishes itself by
excluding the possibility of outlawry. For this reason, it is an illusion.

The opposite of law is outlawry, not crime. Outlawry is the state of being outside instituted law.
This is the same thing asify outside the enduring peace that constitutes the law (4.2). To be
outside an enduring peace, whether it be domestic or international, is to be in a state of war

Hobbesds original war of ©6every maeetiedfaofnst ev
humans is ©O6solitary, poor , nasty, brutish and
assurance to the contrary of war, outlawry is

Crime occurs within law, not outside it (I excludarosed crime, which is really outlawry, seeking to
createawdror ddés fiefdom inside the state but outsi
its relation to punishment. Puni shmenctirs i s t he
within the reactive relations of freedom. A criminal who is punished is restored to full reactive, that is

to say free, status in law, such that their community would do them wrong if it nevertheless
reactivated the issue of their crime. Punishiment f r eedomds way of resto
outside law is to be outside freedom. Outlawry is to be outside reaction: it is an objective, not reactive
state. And the relation of the daliding to outlaws is always one of war.

To miss the reality olutlawry is to miss the whole problem of international law, which is to institute
law where it is not. International law is fully in place and fully in control (and fully law) only in certain
parts of the world (which parts | shall call, following KamtContract of Peace: 4112). But in

other parts it is wholly or substantially absent. The juridical character of this absence, including in
degrees, is outlawry. The proper response to this state of affairs is not to enforce the illusory law

againsthose latter parts, it is teplace their outlawry with laifv necessary by war. Replacing

outlawry with law is the same thing as instituting peace and freedom (4.2, 4.4).

Compare chess. Suppose | am playing chess with someone who regularly lpiecks dff the

board (a chess outlaw, you see). This person
in that way, the bishop must be moved along the diagonals of the board. My response is wholly
fatuous, but it illustrates the prevaitmadel of international law. | am trying to keep the outlaw to

the | aw of the board, and thereby maintain th
sterner measures are required. The real point for international law is not to applylavs tand

outl aw states: it is to overcome their outl awr

apply, they must be actually built.
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Three things are particularly potent in reinforcing the current illusion of international lawhadne

a real and powerful international law does hold in and between the states of law (by definition, states
of peace, law and freedom). But they are not the problem: if you remove the states of law from the
issue, the fact that an order of law overdst is an illusion of becomes apparent to all. The second

is the United Nations, which reinforces the illusion of law by the added illusion of representation.
But tyrants represent only themselves: thepenllegruly represented by their statethaUnited

Nations, are the peoples of law, who are not the problem. Tyrant states and failed states are places of
outlawry, not law. And the third reinforcement is momentary peace, which, as Hobbes said is really

war.

A momentary peace (one that adlyewar because there is no real assurance to the contrary of war)
gives an illusion of peace, contributing to the illusion of a world order of peace and law. Suppose
with a Godds eye we were able to | ookinthat t he
moment no fighting anywhere. At last, we say to ourselves, universal peace! The fatuity of that
thought shares a common foundation with the attitude of the United Nations to Iraq between 1991
and 2003, which was to go to almost any lengthisitblaeaking the momentary peace (dieaye

of 1991. Nothing in recent times shows so clearly the commitment of current international law to the
illusory world order.

The real foundation of international law is the common law sense of agéeagrement as

contract. Liberal states agree in their practice not as a plastic sheet but because their peoples trade
with each other and make a network of free transactions and relations (contracts). Their peoples
make the international commons as a freemetk of i nternati onal trade
lecture 3, every conceivable exchange of desire). The illusion in the idea of international law as a
normative order is easily seen in the reflection, what would be the case if we now ekesad the li

and tending liberal states from the normative order? Would anyone on this condition give any
credence at all to international law as a world order of law in what was left? Most of the Middle East,
North Korea, Burma, the Congo, Sudan, all comsgitatworld order of international law!

The real agreements and real peace of the liberal states are mistakenly taken by the international law
academy to found the illusion of normative order. The international commons is mistaken for an
internationalet of norms. And the worst consequence of the illusory order is that it dignifies states

of war, who are able to pretend to be members of the order and claim its protection from states of

real law.

4.10 - The United Nations
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The Charter of the Unitddat i ons f ol |l owed Hegel . Article 2
based on the principle of the sovereign equal.
be the law of love, but a sovereign equality, which cannot be). This rsagrhadeto the victors

of Worl d War 1|1 a reasonable supposition about
century Europe judged the equality of those absolutes to be a fair thing). But the Organisation was
negligent in its development. d&donies threw off their imperial shackles, no questions about real
freedom were asked. No doubt the Cold War was a reason for this. But the main failure was in the
understanding of freedom. There is a problem of freedom for these previously qprpksed

they reasoned. How shall we solve it? Why, the great Hegel has shown us that where there is a state
there is freedom. So we shall declare them states! Then they will be free. And they will graduate into

the international law world order.

There is no clearer or more serious case of the illusory idea of international law as a world order than
this. The United Nations is conceived as the principal institution of this illusory order. But this
conception, and the United Nations itself, isngetaus illusion. There is no legal order spanning

the world. Law, including international law, exists only in and between liberal atahdiimgral

states. Outside these statesitside the international commons of peabere is war. Outside

them t here is no 6assurance to the contrary of w

4.11 - Perpetual Peace

Il mmanuel Kantds idea of the end of hFRerpdtualr y wa
Peacgl795), with a sardonic ascription of his title eesé hi ng he once found o
keepefhdsargdi qarbove the picture of a churchyard.
6would bring about perpetual peace only in the
graveyard ithe peace of bodies. Bodies are determined objects; their law, determined biological law.

The problem for Kant was to find peace in free human law.

International law as a discipline has for a long time, and notoriously, been in search of the quality of
| aw; i s i nternational |l aw really | aw? schol ar
(moral law) is law; so why not, some have thought, simply apply the categorical imperative to the
international arena? International law is then thtigKpnatural law, one might say (and Tesoén
(1992) is one who said it). So we do have international teatural law that covers the world! But

for real rather than ideal peace there must be a positive translation of the natural law into the world.
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A form of that translation is givenRerpetual Pedoere Kant argues that states should respond to

the problem of war by agreeing to outlaw it i
position was of great subtlety, indeed not whollylamtidun what was really a tract rather than a
treati se. Thus far, Kant s argument mi ght s ee
manage it, you will have international peace and therefore international law! And even if they were to
agee it, how is the agreement against war more than just a hopeful gesture?

Two issues of realism arise in this question. First, is it realistic to think there could be a Contract of
Peace in the first place? Second, assuming the Contract is in glaeasam is there to think it
would hold. Does it really have the effect of blocking war?

(Thereds a third issue of realism. The whol e
physical world enough and as good for us all under the Lpokéan. A virus or meteor, or even

global warning, might destroy this possibility; upon which human life would return to its biology. |
say nothing more about this ultimate condition.)

The two questions as to the Contract of Peace are related. Kesdduas to think that such a
contract would hold. But then this is immediately paradadkided contract would hold, why make

it? Will not the conditions that make the peace hold be such as to make it hold without the making of
a contract in therfit place? It is clear that the second question as to the holding of the peace is a key
to resolving the first and must therefore have priority over it.

It was a condition of Kantés Contract that the
forms of government, that is, governments of the people, where governments were the servants of
the people not their masters (Kant 1795, 120; it is quite clear from his immediate discussion of the
principles of pol itical edns &lberad statetinhtleetfullebt \sens@:r e p u
Teson 1992, 600)). This was his membership condition for participation in the Contract. The
reason for this was the obvious one that when tyrants make war they also make sure that they do not
bear the cost pamsally; whereas for a sophisticated, liberal people to make war is knowingly to visit

a horror upon themsel ves. Now, it happens 't h;
extraordinary for there is now strong empirical evidence that ldtesatletnot make war on each

other (Doyle 1997, 28D0; Teson 1992,-84; Sharansky 2004). However, this reflection exposes a
further problem with Kantds view. Does he not
liberal states, but they dake war on tyrant and failed states (for example, Iraq), and thereby visit a
hardship upon themselves that in terms of the immediate cost of the war might be as great as if they
attacked a (small) liberal state. So there must be something else doikgsthimevfurther pacific

element that distinguishes wars against liberal from wars against tyrant states.
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Amongst scholars of Kantds views on perpetual
() when all the states of the world make thér&aror (ii) when a sufficient number do (sufficiency

being defined as a number sufficient to incline others to join). | agree with Michael W Doyle, who
argues that Kant dPerpetual Remas thes sesdnd fDoyes 19%7 d257). n(The
distnction is actually that between the end of history (when all are members) arghthe énben

sufficient are members).) Either way, liberal (republican) states will not make war on each other, and
this brings us back to our previous question: ifsthla¢ case, what need of an agreement? There is

no escaping the fact that the actual making of the agreement is otiose if liberal states do not make
war; and per contra if they do make war the making of the agreement is not likely to affect the matter
much.

4.12 - The Real Contract of Peace

I shall now argue for a development of Kantads
making the peace. But in doing so | wildl t ake
the issue fothe reality of the Contract, we ask: how do the liberal states put the Contract in place?
And we answer it by a logical f&y. virtue of the very fact of their being liberal states, the defeat of

war (the Contract) is already in platke Contrachf Peace is not a gesture (hopeful or otherwise).

It is the logic of an existing and pervasive liberal reality. | shall begin this argument by comparing the
Contract of Peace to the Social Contract of liberal states.

The institution of freedom in ame st i ¢ | aw community is often
Contract 0. One cannot properly judge the free
its constitutionr who would write a constitution that denied the freedom of the people? If the
corstitution and all the other institutions of governance are truly of the people, truly free, it will be
because of the way they actually work. When the governance is truly of the people then the
governors are bound to govern for the people; and thisrrédasiometimes called one of trust and
sometimes the Social Contract. The latter term is a fuller expression of freedom because it marks not
just a citizends relation to government, but a
the ond shall use.

It is important to emphasise that the Social Contract merely describes the liberal quality of a liberal
state. It does not constitute it. There was not first a Social Contract and then the development of
liberal laws and institutions (iea is absurd). Rather, there was the development of the laws and

institutions of freedom, and the practice of freedom, whose liberal quality attracted (at a certain point
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of maturity) the description, Social Contract. The point of such a descriptiailysto legitimate

the state in question. It marks a pervasive freedom in the state and thus legitimates it by distinguishing
its free | egal order from a tyrantds order of
Social Contractwhich is never made), but the underlying liberal quality of that state. The free
attachment of humans to their community in the myriad of transactions and relations, contracts and
neighbourhoods that make their lives is the Social Contract.

The liberalit of a state is defined by its tendency to market economy, not democracy. Democracy is
a form of governance that serves freedom (its theory is a theory of freedom). It is not equivalent to
freedom; and there are other forms of governance that alsbesstom. The membership of the
Contract of Peace is defined broadly, following Rawls, and is not limited to the democracies. The
criterion of membership is a strong tendency to market freedom: it includes China. At the core of the
Contract of Peace attee liberal states. But the quality of liberality comes in d@geasate is

perfectly liberad so a liberal state is a tendency, and the Contract of Peace itself a-tentrncy

the tendency to the end of history.

| have said it is widely aogrrectly supposed that liberal states tend not to make war on each other.

But the modern democracies are also market economies, and it is market economy that terminates
war (and founds the Contract of Peace) not democracy. There is an acutely ligpratdatt

here. It is logically possible, indeed quite plausible given the opening democracy offers demagogues,
for two perfect democracies to make war on each other; bubitl@ically possibler two

perfect market economies to do so. Mad@tanies (liberal states) can do nothing but trade; to
be more precise, necessarily imperfect market economies tend to do nothing but trade (in trade and
marketd is included every possible exchange of

trade and the law of rape a market law).

They do not make war amongst themselves. But they do make war on tyrants. How absurd to think
that because their liberality precludes war amongst themselves, it must preclude it against the forces
of illiberalism!How absurd to think that the tendency to perpetual peace might make peace with the

opposite tendency! Precisely that is whatodos w

The only possible United Nations of peace is one based upon the stat€owufraice of Peace.

As | said, if you excised those states from the world order of international law (and its United
Nati ons) , the |l atterds il lusion of peace woul
Contract of Peace is the peace oketaconomies, so it includes China. There has been and still is

a mistaken element of American foreign policy which holds that peace, law and freedom are

functions of democracy rather than market freedom. This is both a misunderstanding af freedom

8¢
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it is possible for a orparty state to be as free as a democracy (see ndendQpecause of the
existence, size and importance of China, it is impossible international politics, as well. The United
Nations must be reconstructed as the Contract of. PEheee would be a core of states of market
economy and a second level of states that were developing market economies. It would be the main
function of this United Nations to assist in this development: essentially, the point would be to bring
these stas out of their current endemic poverty. The universal history of freedom cannot end until
this is done, nor can there be perpetual peace.

4.13 - World Poverty

The Lockean proviso of as much and as good for the others (1.3) applies in the aiternation
commons in the following way.

Suppose that there were at some point of time in human history the following three entirely discrete
commonses. | emphasise their discreteness. The commonses do not communicate, nor does any one
of them have knowledgeanfy other. Commonses are relations of minds, so there is no question yet

of any international commons.

The first is a commons whose principal characteristic is that it is beset by extreme poverty. This | call
Distopia. Second, there is Utopia, amsons where people live simple rural but harmonious (lawful)
lives. Third, there is Supertopia, where all the people, though once poor, are now rich, living lives
that are facilitated by an extraordinary range of technology. It is in Supgrastobviously

0 where there is time to think about issues such as the end of poverty and the end of history.

| speak, you will understand, from a position within Supertopia. Now, | have said that these
commonses are entirely discrete. So we Supertopanadihing of the other two; from which it

follows that when we ask ourselves the questions, has endemic poverty ended?, and has history
ended?, we answer yes in both cases. But in both cases we would be wrong. Extreme poverty has
not ended because, tiyh we do not know it, Distopia exists. And history has not ended for the
same reason; the end of history is the universal institution of common law freedom, but the condition
of universality fails because there is one third of the world (Distopiahisheae not occurred.

Suppose now that we learn of the existence of the other two commonses, and begin to have dealings
with them. This means that our own (Supertopian) state of lawfulness changes. Commonses are
relations of minds, and there is nowus a larger relatidthe international common# place in

which the issue of lawfulness between commonses cannot be avoided. We Supertopians have come
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to think in expanded world termems that now embrace the people of Distopi the issuef

lawfulness must correspond to this. Our international relations turn out to be unlawful for the simple
reason that the Lockean proviso cannot hold; we in Supertopia have taken our land of plenty (taken
all the facilities, including technologies, #tatd it) and, though we did not know it, have not left
enough and as good for the people of Distopia.

There can be two main reasons for Distopiads e
of geography (including the incidence of diseasdgsasbed by Jarred Diamond (1997).
Second, and more likely, the land may be beset by tyealamge tyrant, perhaps, or a lot of

small tyrants (warlords). Extreme poverty caused by geographical conditions raises an obvious
application of the Lockegmoviso. But when the poverty is caused by a tyrant the issue is
basically the same. Tyranny does activate the proviso. For one thing, the human mind is not a
tyrant, and so the actions of a tyrant are not human actions. They are akin to nad¢usal disast
(like floods and famines), and should be analysed as such. But even if we think of a tyrant as
human, his coming and staying long enough to produce the extreme poverty of a Distopia, is
clearly a case of massivéudk, which, just as it does in tese of geographicatlultk,

activates the Lockean proviso. In each case we in Supertopia are required to rectify the Lockean
breach.

By contrast with Distopia, our international relation to Utopia is a fundamentally lawfuboae: no
can say that éhsimple rural lives of the Utopians are not enough and as good as ours of
supertechnology, or vice versa.

4.14 -The EndGame of History

Has the universal history of freedom ended? Of course not, with so many distopian states. But at the
end of theCold War, we did reach its agaime. In an enghhme (chess parlance) the game is certain

to be won barring accident or -gamedecaupeevirtialy alle .

the real power of the world (peace, science, technology, edmsingss, jobs, culture, education,
functioning social institutions, health, the arts, literature, a free press, and military might) is with the
states of the Contract of Peace, and they (we) could not possibly lose the issue of law, freedom and
perpetuabeace, except by accident or incompetence. Here the most dangerous incompetence is a
failure to understand the historical mo ment .
required it to be, history is a neseding cycle of war and pedleen the policies of the liberal states

will always vary, with discord and distrust, as they did in the case of Irag. And if freedom is conceded
(as it often is, particularly in modernist Continental thought) to be merely a function of the content of

9C
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the Western cultures then it is relative to them, and no foundation of the end of universal history.
These mistakes severely diminish the power of our action. However, the sense of the liberal states
being in the endame of history, with its conclusionoserwhelmingly attractive (the end of war)

and so close, is a highly significant uniting factor. This galvanising effect should be our sole interest in
the end of history. This is perhaps the oppoc:
are still battles to be fought that the issue is important.

(The idea that China or India or the fwdhite races as a whole, much talked about now, will in this
century surpass America is nonsense. They may surpass the economy of America, batythey will o
do it in freedom. Their greater size more or

Englanddés) vindication not defeat.)

4.15 - Everlasting Life

Even then,whentheegda me i s won, thereds a ¥yaftheapnesent. quest
But the commons of past, present and future is a commons of law as much as the spatial commonses
that have been the primary concern of these lectures. Everything | have said about the impartial law
of spatial commonses applies to theptral commons. And it is wrong to think that history can

end until we have instituted a | awful equil ib
through time.

However, the resolution of the first (the end of history in the spatial preaerhdstion of the
resolution of the second (the end of history in its extended sense): if we cannot abolish war in the

present we cannot safeguard the environment for the future.

The end of history in this extended sense is the end of individuaQfeattirse our bodies die, but
if other is as self, if the future other really is as the present dying self in the law of love then that latter
self does not die. ltds the same with the pas

Loveis actually everlasting life.
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Notes

These notes develop or further explain certain parts of the lectures.

Note 1: The Present Tense

Thereds no physical present . Wedve al ways kn
time a percein of somet hing reaches our minds itds (
is much greater than this childish reflection. There is no past or future, either. There are just
differing points of space/time in the (Einsteinian) block of dpaee/

My first question is: always remembering that lives are relational, how can | have a life in the present
now when, under the Einsteinian conception, for some possible others | have not yet been born and
for some other others | have died?

Foranl i ving person therefs a set of persons who
there are members of this set for whom the condition is not recipsoca¢ for whom | am dead,

some for whom | have not yet been béioes not deny that thet $ms a real core. There are in

fact two peripheries: the relative one just mentioned and a second one of ordinary membership
change® members dying and new members being born. But these peripheries surround a real core,

and it is the most significanirifp in our lives. | shall call it the present core.

No w, what is the relation between the present
relative periphery from each personds core (w
problem of any sort, and can be allowed to run through the analysis). So my present core consists of
all persons who have been born and have not died and for whom | am (reciprocally) a member of
their present cores (I am someone who for them has beendbasarot died).

I'f that were al/|l there were to it we could sa
more than that to the problem of the present. First, there will be pairs of members of my core whose
present cores are not reciprocakach other. And second, those not reciprocal to myself have,
anyway, a present core as much as | do. We cannot solve the problem of the present by excluding
either of these cases.
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But we all do have present cores. The problem is, they not the $enrealilly of the present

comes when all present cores patrticipate in a dialectical resolution of their difference under the law of
love: for every person your present core is as my present core, the dialectical result of which is the
objective present @otly the way we got the objective block: 2.6).

This is what the real present i s, and it i 'S
individual presents. The Einsteinian physics, when taken in itself is in fact a partiality:selfannot it
be the final reality of the present.

Now, the present thus far defined is itself a partiality, a temporal partiality. So the present must allow
a past and a future. | shall define them in an equivalent way.

For any | iving ppeerrssoonns twhheor ehfasv ea nsoett yoeft been b
future core. And for any |living person theredod
But, as with the present cores, there are members of these sets for whom the isamalition
reciprocab some for whom it is | who has not yet been born, some for whom | am dead. And for

pairs within these sets there are equivalent failures of reciprocation. But as with our present cores,
these failures of reciprocation do notdenyghes 6 r e a l cores.

The reality of the future comes when all future cores are allowed to participate in a dialectical
resolution under the law of love: for every person your future core is as my future core. And the
reality of the past is obtained equitlenThe reality of time itself comes with a final dialectical
resolution of present, past and future.

Now, for any person thereds a set of objects
yet been planted. What is the reality of the ttiat attaches to them? If trees were persons they
would have temporal (now) status in themselves. But trees are not persons, so there is no time of
their own. However, they do serve to mark the time of pérgsasee a time in which trees grow,

live and die and often measure our lives according to such temporal events. Happily, the analysis of
trees in time maps that of persons. Though for some persons a particular tree is not planted, where
for others it is living, and for others dead, the tré&esn# additional breach of personal temporal
reciprocality. Because trees are static their temporal reality maps that of persons and follows it into its
resolution in the law of love. Slightly more complicated are objects thaplaets, for exangl

but even mice. This is because their movement can increase the number of breaches of the
reciprocality of personsd present, future and
but does not change its solution.
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The answer | have giverlates to the strongest and strangest of cases where for some possible others

a person has not yet been born while for othert
great di stances, a thing we dcerndordinaeynife swtiit e r i
relative, and if persons are physically moving relative to one another in ordinary life their times are
variant . Though we dondt notice these very s
we must notice. Ihaking a contract or some other relation were just a matter of practical human
arrangement, we could ignore these things we cannot notice. But contracts get their power from
freedom, and we must be as scrupulously precise about the operation of friéedewrloh as we

are about, say, the operation of gravity.

Einstein has given us a new problem that is the precise equivalent of the old one: the problem of the
reality of contracts which Kant so scrupulously sought in the subdivision of time isseaed dys

the special theory of relativity. Suppose two people are making a contract and one of them is on a
speeding Einsteinian train. To this contract each party brings their own present, and these presents
come together in the law of love (your miteiseas mine) to make an objective present in which their
minds meet. This is how freedom binds, and is the answer that Kant sought (1.6) but could not find.

Note 2 :The View from Nowhere

A world with meanings constituted by the free relationsgtgggunes) of phenomenal minds is a

world constituted by views from somewhere; subjective views freely related to give access to the
objective thing (the world). In the case of the block the relation of the views from somewhere (X and

Y in figure 3) givaynder the condition of the law of love, the real block (the block viewed from
nowher e) . The phrase, view from somewher e, i
with the (objective) view from nowhere. Issues of reality that are functiens dfom somewhere

do not, he says, exhaust the whole question of reality (the view from nowhere).

Nagel s argument as to the view from nowhere t
second book oAn Essay Concerning Human Undgriseweieny primary and secondary qualities of

the world. In this distinction there are qualities that we can conceive of without their being perceived

by anyone. These are primary qualities. Examples given by Locke include shape and motion. And
there argualities such as colour, taste and smell that are secondary by virtue of the fact that they can
only be fully instantiated in sensory perception. Secondary qualities are of interest to Nagel as views
from somewhere. Broadly, his argument (1988)%is that we will have the view from nowhere

when we have explained all the secondary qualities of the world in terms of primary ones. Colour

(with perceiver somewhere) explained in terms of objective light waves is an example of this. He
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shows that the teptation to think everything secondary confuses the object of thought with the
vehicle of thought (94); it falsely attributes a subjectivity of form (our inevitable subjectivity of
position in the world) to the object of that form, the world itself (103).

Now, a languaggame (say, in respect of the colour red, or the block, or my pain) is a view from
nowhered neither my somewhere nor yours is determinative of reality. But this view from nowhere
(a view from every neitherwhere, as | shortly explam}tisnt he same one as Nage
further objectivity the independent state of the world regardless of any views of it (1986, 84):

Observed regularities provide reason to believe that they will be repeated only to the extent that

they provide adence of hiddenecessaonnections, which hold timelessly. It is not a matter
of assuming that the contingent future will be like the contingent past.

But we already have the timeless truth, the existence of the world regardless of any Vibes of it.
world exists beyond doubt (2.3); its existential substances is the hidden necessary connexion that
holds timelessly. This connexion does not attribute a subjectivity of form to the object of that form
(the world itself).

Nagel 6s vi ewsleenshowmby Huwerice to hea(also) a view from nowhen (1996).
Priceds argument against the arrow of time (th
disguised consequence of our (human) temporal locations in the world: the &mewisof

subjective distortion of time itself, which has no direction when viewed from nowhen.

Chalmers briefly considers the possibility of the radical particularity of the person (the indexical first
person in his terms) having something to do withcimusness, but dismisses the possibility on the
ground that only uncentered worlds are ontologically relevant (1996, 144). An uncentered world is
the equival ent of Nagel s view from nowhere,
what | havead about Nagel applies to Chalmers. We already have the timeless truth, the existence
of the world regardless of any views &fatworld whose radical particularity is distributed to every

radical particular in the world opening the possibility afiooaeess

Note 3: The Multiplicity of Things

The world might have been inert, in which case there would have been one thing, the world itself, and

no multiplicity. But, contingently, it is not inert: it has properties (types of extension) arakéhese m

a multiplicity.
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Its properties are its description. An inert world would have had a single radical particularity (a single
existential substance) and no description (no descriptive particularity: 1.12). But it is not inert; it has a
description antherefore a multiplicity of properties.

The worl dds multiplicity of properties makes a
more than this because there is more than one case of at least some properties.

The multiplicity ofolggct s i s a function of radical particu
and rabbitdom (Quine 1960, 29), it might seeem that by individuating in terms of the description,
rabbitdom, rather than rabbit, we reduce the multiplicity of rabbite taldytdom, and therefore
reduce the worl ddés multiplicity of properties
as many breathings of rabbitdom as there are r@bbitact there are more, one rabbit usually

having at least two bregips of rabbitdom. A similar set of questions applies to breathings: are there
breathings or breathingdom? It is obvious that it is pointless to try to achieve a true counting of the
multiplicity of objects in these descriptions.

Once the world has lgmage, it has a complete freedom of description. As soon as it has the
description O6rabbitd it hagama aibdittatoandl.y fTrhese
and O6rabbitdomdé whatever he or idyapootriranslatidns e s ay
but in fact because of the freedom of | anguag:¢
speaking of one language and translation between languages.

The multiplicity of objects as well as being a function of desqrgsticalarity is also a function of

radical particularity. For any description whilst there might contingently be one case (one rabbit left,
say, at the end of a rabtaitgetting plague) there might equally contingently be a multiplicity. This
part ofthe multiplicity of objects is a multiplicity of radical particulars not one of description.

The contingency of the worl dbés objects is in
extension, descriptions) and of cases of a certain propemy.isTi®limit here. As | show in the

next note, once it becomes the case that the world is ndt tinattis, that there are at least two
objects in the world then it must be a contingent possibility that the multiplicity is infinite. Any
necessargtopping of properties before infinity would be a partiality, which is excluded (the world is
impartial). This applies both to a multiplicity of properties and a multiplicity of cases of a single

property.

Note 4: Numbers: their Substantive Impastialit

9¢



Randomness and impartiality are not identical. The randomness of things is only one form of the
worl dds impartiality. Anot her is the numbers

6The worl d6é is a proper name,| pariculassén the warlghr i et vy
This distribution is encountered whenever descriptive particulars are distinguished radically. So when
| count out the twelve rabbits 1 dm selling, t h

A cardinal number gives a wmitg, an ordinal number an order and a nominal number a proper
name. There are many examples of purely nomin
numbers, house numbers in-AiProvence (to celebrate victory in 1945 the usual ordinality of
sreet house numbers was abandoned to triumphant personal nomination), etc. But a very basic
nominality is in every number. Let us examine more closely the counting out of the twelve rabbits. |
begi n: one;whauod s tthhreeenteasai ngt afedhe Lthdeenpt
order of counting, of course. But the fact that a certain rabbit was the third one counted rather than

the second is not to any point in the counting
and this one makes two, and this one makes three,-and so Il s it also a prop
applied to a particular rabbit, and any name f

a longterm proper name: suppose there were aireemd the rabbits were taken in a slightly

di fferent order ; someoneds objecting: no, t his
purpose of each count the number names without describing and is therefore a proper name. Russell
thought tht 6t hi sd and o6thatd were the fundament al
equi valent to one and t wo. I n fact, we coul d
two. In that event one and two could function without any cardinalse at al | . Beyor
6thatdéd thereds 6anotherd (which could be a pur
we go beyond three or four we need the numbers for the nominal as well as the cardinal aspects of
counting. The cardinglilies in the running quantity of a count; the nominality in the distinction
between particulars counted and particulars not yet counted. Were there no nominality in counting

we could count through our twelve rabbits to infinity.

The nominal aspect ofimbers is a highly important clue to their nature. Radical particularity and

the numbers are equivalent. We can mark radically particulars (rabbits, if you like) by particular marks
and count them. So / + / = //; and for the rabbits, /////l + IIllIl = 1/ i, 1f we

think of the world as having existential substance and properties (extensions), then radical particulars
live in the substance of the world (descriptive particulars in its properties). So do the numbers, for
only radical particularitarc be counted. Descriptive particularity cannot be counted. How many
rabbits are there in my garden? Only radically particular cases of rabbits can be counted. Descriptive
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particularity and property being the same thing, only radically particutdrecgses property can

be counted. At a quick glance there are twelve red objects in my room; this is twelve radically
particular cases of the property, red. Can you not count the properties thémeeesed, six
yellow, and son? Yes,butyo woul d t hen be counting radically

The existential substance of the world is impartial. Counting, being of radically particular cases,
occurs in that substance (I have shown). For the numbers to occur in that shbgtaced have

to be impartial. But is not two, say, a partiality compared with three? No, because, as | shall now
show, each is substantively impartial. The radical particularity of the world corresponds to the
fundamental impartiality of its existdrgighstance; it is impartial between radical particulars (only

descriptive particulars are paftiphrtial to their description). The numbers themselves are impatrtial.

The numbers (by which for the moment | mean the integers) are obviously impppielaiion,
just as all laws are. But they are also impartial in substance. With one @xtlceptiomber %
they are founded in the impartiality of the wo

The number 1 i s t he it Bhe aonldtieat exifts (2.3 ie a smquialityd 6 s
There are not two existences. Where (when) could a second one be? The question has no meaning.
Existence does not occur in places and times. Exig@lases and times (which is to say it is a
singularity). Further, for two worlds to exist could be doubted; and therefore, according to the
(Cartesian) method (2.3), only the doubt itself would remain beyond doubt. Such a doubt is itself
singular (two doubts could be doubted, and doubt would¢hsimgular again); and therefore the

thing that we know to exist beyond doubt is a singularity. Even the most profligate of theories, the
many worlds theory of Everett (1957), a famous theory of quantum mechanics, is a theory of a single
world. Under th Everett theory, any observation (measurement) of a quantum state causes a split in
the worl d; so in the case of Schroedingerds ca
there is a splitteoff live cat and a splittaif dead cat, and we afllit with these cats many times

over, making the many worlds of the theory. But this refers to a sing@theribrid where the

Everett theory holds true as law (or does not hold). The number 1 is not an axiom or assumption: it
cannot be further plained, but it is known without doubt, and not as a postulate.

If the world were inert there would only be one nu@lbe number 1. It is not inert and this
means that it has properties and extension, from which it follows that it has a moftgaitgyor
objects. How do we know this? Descartesds
deceived about the multiplicity of objects; in which case there is a multiplicity of deceptions; which is

good enough for the numbers beyond one.

9¢
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The multiplicity of objects is at least two. So at least the number 2 exists as well as the number 1.
This also is not an axiom, for it is not susceptible of speculation: to answer the question, why does the
world have at least one property? wouldl jtssiulate a property.

Further, the existence of at least one property in the world entails an infinite possibility of a
multiplicity of replication (by contrast with the existential substance of the world, by whose singularity
replication is precluded)so in the property we find all the numbers, including infinity. To find a
limit on replication, to postulate a partiality, which is excluded. The same is the case with property
itself: a limit on the kinds of possible properties would also pospaletelity.

For the numbers the preclusion of partiality means that 2 must equal 1+1, not 1 plus something that
is not 1 (not something that does not have the properties of 1).

On this basis the substance of arithmetic is impartiality; that is,drionpantiality of the world we

can derive all the elements and propositions of arithmsiib, as | said, one exception, the
existence of the number 1. As to this exception, the existence of the number 1 is proved as the form
of the most fundamental faabout the world, its singularity. From this singularity (and number 1)

the impartiality of the world enables us to extrapolate to the other numbers. Let us begin the
extrapolation with 1+1=2. Can this first proposition of arithmetic be proved oouhd gf the
impartiality of the world?

Any equation (1+&qual®?) is an assertion of the impartiality of the world (the world is impartial

bet ween 1+1 and 2. Thus Peanods second axi om,
was part of hiproof of the existence of the numbers, is not an axiom at all, but the fundamental fact
dimpartialtyabout t he worl dds substance. I f a = b t
= a. It follows that we can prove 1+1=2 by reversingf f=1+1 can be proved then 1+1 does

equal 2. Now, 2 must equal 1+1 because the world is impartial. If 2 equalled 1+x and x were not 1
the world would be partial between the parts of 2.

There is an infinite set of cases of this proof, for there is aiteisit of the parts of 2
corresponding to the infinity of the numbers. 1/2 + 1/2 + 1/2 +1/2 = 2, and we would make the
same breach of the impatrtiality of the world if we substituted an x that was not equal to 1/2. Of
course, 1/2 + 1+1/2 = 2 but this %0 breach of the impartiality of the world because 1/2 + 1/2 =1
(because 1 = 1/2 + 1/2 on the same ground that 2=1+1).

The proof works in the same way for all the ot
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So 1/3+ 1/3+ 1/3 +1/3 + 1/3 + 1/3 = 2. But then, why not something unruly, such as 1/3 +
1/3=2,0r1/3 +1/3+1/3 +1/3 + 1/3 =2? How can impartiality preclude these errors? The
argument is working on the impartiality of parts of whole numbers, but these cases look to be
impartial between theiarts, do they not?

In fact, they are not. But to show this and fully deal with the fractions we must first complete the
project of the whole numbers (integers).

Having shown that 1+1=2, we move to 1+1+1=3, and then to 1+1+1+1=4, amd so

Does 1+%1=3? Yes, because it cannot equal 2 (we have shown that 2=1+1). But might it not equal
4? It might, but that would be purely terminological: we would be using the symbol 4 for the real 3.
The real 4 is 1+1+1+1+1.

With 3 established, we encounter maunded addition: 1+2=3. This preserves the impartiality of
the world because 2=1+1, so 1+(1+1)= 3 (the brackets being in such a case a mere explanatory
device). And son.

We can now prove the existence of all the whole numbers (integers) bythéweoaddition of 1.

The negative whole numbers are proved correspondingly.

The number zero is a function of impartiality in that it is the required impartiality detarabml.

All multiplication is a function of the impartiality of additiaygina with the exception of
multiplications of 1. 2x2=4 means two cases (the addition of two case) of two, ie, 2+ 2, which is
impartial between twos; 3x2 means either three cases of two (2+2+2) or two cases of three (3+3),
each of which is also impartaid seon. All numbers contain multiplications of themselves by 1,

and this means that all numbers in that aspect lack impartiality. But one is always an exception to the
impartiality of the world. The number 1 is the object of the mystery of thewiyrlg there

somet hing rather than nothing. |t i s not e X
impartiality (1.5), but the mystery remains: why is there the number 1 rather than nothing?

Like subtraction, division is proved correspondingly.

Having proved all the whole numbers and their arithmetic we can return again to the fractions, and
preclude the error of 1/3 + 1/3 = 2 by stipulating that the 3 in 1/3 is a real 3 (the 3 we have proved).

10(
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Thus when we multiply both sides of 1/3 + 1/3 by23 we get 1+1= 6, which is precluded because
1+1=2.

The argument began with 2 = 1+1, whose impartiality was noticed. But 2 also equals 1/2 + 3/2, in
which which the parts are not impartial. However, the foundation of this complex equation is the
numkers it contains and the wholly impartial proof of them, of which the beginning is 2 = 1+1.

Whether we use a decimal, or binary, or some other system of counting makes no difference to the
reality of the numbers (though the systems differ substantigiligyin In decimal counting when

we add one to nine we get ten. This is in no respect different from adding one to eight to get nine.
What does happen at ten is we incorporate the numbers zero to nine into the first digit of the new
number and stargain. The equivalent thing happens when we get from zero to one in the binary
system. To the extent that itds right to rege
this incorporation is similar to that of human persons.

I have shown th& equals 1+1 and the rest by a reflection on the impatrtiality of the substance of the
world, where the numbers live. From the fact that only radical particularity can be counted a
confirmation of this conclusion follows. Two equals one radical lpaniltis another radical
particular, each of which must be conceived impartially. To inject a description into the equation is to
inject something beyond radical particularity, and this, as | have shown, cannot be counted
(properties, descriptions, canbet counted, except as radical particulars). (Of course, to inject a
description is also to inject a partiality.). The radical particularity of the world, which is the number
one, is distributed to each radical particular in the world. The onlgawdy lite distributed is in
guantities of one. (Then what is half a rabbit? One of two halves.)

I's infinity a number? At one | eveRembhrksarcthee pt V
Foundation of Mathejnétissmpossible for thet@ be more numbers in the world than that covered

by possible countings. But possible countings are infinite, for, given that there are properties and
objects, they must be infinite in number. If they were less thandrgmytfa big number], thdret

world would be partial to that big number, which is precluded. This would be like a limit to the

physical world, which is also precluded by the

Newton thought, and Euler proved (1774), that irrational humbers are the infirtferational
numbers. Irrational numbers, too, are a function of impartiality.

Socalled imaginary numbers are also functions of impartiality. All real numbers must have square
roots; otherwise, they would be constituted by partiality. With squarthegaire constituted by

101
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impartiality between their roots. Therefétemust have a square root (the classical imaginary
number, called i). Must i have a square root? Yes. Then every number must have a square root? Of
course. Then where do the numskend? This question is the same as, where does the world end?

To postulate a limit to the world would (because the world is impartial) require its negative also to be
true. So we can exclude the idea that the world is limited. This means thatl theds/on

impartiality (or freedom, as | prefer). So do the numbers.

| return to the number one. If 1 + 1 = 1 (as some mathematicians think) we would deny the
multiplicity of things. The world would be singular and inert. And it would not be @ialimpa
world. As it is, two is impartial between ones: two is the sum of one and one impartially conceived

(so I have shown). Were the sum one it would not be a function of impatrtiality.

I have shown the reality of the numbers without the postulatéoy @xioms. An axiom has two
aspects. Itis a postulate without which the reality of that which is derived from it falls, and, second, it
is the most fundamental reality in its realm of thought. But neither of these aspects establish the
reality of thehing axiomised. For with an axiom that reality is a postulate. My proof of the reality of

the numbers depends on the impartiality of the world, a thing proved (2.5), not postulated.

Note 5: Suppose | Were a Thermostat

I respond to information from theorld about temperature, and there is a selection advantage in the
accuracy of my response. This latter implies reproduction and mutation, which | (the author)

stipulate into my (thermostatds) bodatd,utilst ruct
amtheone (authordés stipulation: my use of the wo
the upper case | described in 2.7). I am t he s

guestion is: what would it be like foe to do this? | shall sketch the phases. The reader must
assume that accuracy of temperature measurement is a selection advantage. The temperature
prediction is not itself the selection advantage: the assumption is that the thermostats are connected
to and dependent on other systems whose survi

temperature information.
Phase 1: | am as stated. | make my responses according to the physical manifestations (information)

| get from the world. This is phgai causality. | reproduce, and my species is selected for according

to its ability accurately to measure temperature

10z
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Phase 2: | develop legs (or some other means of gaining access to farther removed temperature
information). | now move around andhgatinformation from other thermostats. This gives the
advantage of a wider range of information than previously. The information includes spatial
discrimination (a sort of geography). My brain (as we shall now call it) is able to do the geography
and pocess the information in a way that plots the position of the other thermostats. | am now able

to respond earlier than before to temperature changes (a hot spell, say, on the way according to
certain others).

Phase 3: | now encounter conflicts of mfmiion. The range and quality of my received
information has become complex and some of it turns out to be inconsistent and therefore on both
sides null. This is still merely physically causal information whose inconsistency produces a causal
stalemate(Of course, | get consistent information as well; but it is the inconsistent information that

is going to be productive; it is the inconsistent information that will destroy the current species and
give the survival opportunity to a mutation that carcawer the problem; it is the inconsistent
information that will take the species out of its physically causal determination into a free relationship
with other thermostats). The other thermostats are also moving around gathering consistent and

inconsisteninformation, and so the information they are giving me presents compounded conflicts.

Phase 4: | begin to check information; comparing thermostats with their track records, or with others
in their vicinities; or uskprdtcesyptsatserves asa éheck.arhis e p a
ameliorates the conflicts (which it must do to be selected for) and on the basis of this my species
moves on in natural selection.

Phase 5: The First Smile. | have stipulated that | am the thermostat menujigtiie evolution of

the species, but now there is a problem: My radical particularity (this one rather than that one: 1.12)
will become crucial to the emergence of consciousness, and to express this we must work with proper
names. Furthermore, we needv to abandon the first person as it tends to beg the question of
consciousness. Let the proper name of a radically particular (still exclusively physically causal)
thermostat at this next phase of evolution be T1. T1 has been checking informétierchac#s

are proving advantageous to the accuracy of its performance, but now T1 notices that of all the
thermostats that give it information one (T39) attaches a slight flutter at the end of its information.
This does not impair its accuracy, nor doesgprove it (it is a fluctuation of temperature information

up and down, ending on the median point), but T1 finds it strangely charming (I mean this as wholly
physical: it is attracted to it by a sort of rogue physical cause) and ceases checkimg firdormat

T39. This is the beginning of consciousness.

10¢



10¢

|l dve written of T1 and T39, but | mean to desc
species of radically particular individuals related by-perpe® a species of T1s and T3F&is is
just as we humans are a species of radically particular individuals relateehlynasper

Now, after the flutter, a T1 gets information from many thermostats, but the information from a T39

(as | said, we are talking through the evolutian sifecies) has a different causal impact. The
difference lies in the fact that a T1 responds to all the other thermostats as effect responds to physical
cause, whereas its response to a T39 ieasya r esfy
here for the exposition to slip to descriptiyv
flutters charmingly. But it is to radically particular thermostats that have as a matter of history
fluttered charmingly that a T1 makes a spesfinge, and this is a species characteristic. A T1
gives a certain priority to a T3906s informat:i
and that of another thermostat, T390s il1¥schose
own physically causal structure that allows it to identify and act differently on information from the
radically particular T39s. l'tds stildl physica

| repeat, T1 and T39 are radically particubmibstats, but they are representative of a species of
thermostats (the smiling species) in which, in contrast to the earlier species, the radical particularity of
its members matters. Just as the O01® @ft hate
moved through their early evolution, so T1 and T39 refer to the T1s and T39s who move through the
evolution of the smiling species. Further, the plausibility (or not) of the charming flutter, or the
response to it, is not in the fluttering opoese themselvéghat is the result of a random mutation

0 but totally in their selection advantage or not; so read on.

Phase 6: Monogamy. A T1 flutters itself to a fluttering T39 and the T39 gives its information an
equivalent priority. Here the paoved random mutation is further stretched, for we postulate not

simply a charming flutter but a reciprocation of the same. But the power of random mutation can be
stretched to eternity as long as the evolution/emergence fallacy is not breached (&,14). No
originally the T1s and T39s were responding to all other connected thermostats (defined by physical
description). But after the set of mutations that constitutes the reciprocal fluttering, they have
mutated to bralst at es set t o rseaalipab padiculdrity. Eha fotus af thb er 0

t hermostats®6 brains on radical paricularity me
fluttering thermostat who is not a function of an original historical (radically particular) smile. (Love
isawg s historical: Il &m rel ated to the one who a

who might have smiled, or who smiled too late.)

10¢
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Phase 7: Tagging Babies. To remain attached
must fid a way of tagging their places in the world and following them. A cookie, perhaps, or some
more ordinary tagging as we now do with babies immediately after birth. Tagging marks the
i mportance of history: it ds t ofithe same descaptivie c a | (

particularity

Phase 8: Jealousy, Divorce and Forgiveness. A further mutation creates a next generation of
thermostats who not only tag the information coming from each other, they tag their own
information going to the other, atftey tag and check its use by the other. And they respond
jealously according to the information coming from these tags. The physically causal systems of the
Tls and T39s that gave priority to a td&gged ot
state where that priority is conditional on th
and T39s that were limited to the straightforward rejection of information fretagged
thermostats have perished. The reciprocal conditioofalihe systems evolves further, so that
rejection of a tagged thermostat for breach of condition is itself conditional: a certain reactive
response from the other is capable of cancelling the rejection. This is forgiveness. If forgiveness fails

there $ divorced physically causal divorce.

Phase 9: Opening and Closing Biological Systems. We now need to distinguish organic physical
causality from external physical causality. Organic physical causality constitutes and defends
biological organisms; axtal physical causality affects biological organisms from outside. The T1s

and T 39s are both partly closed biological systems. The closure is constituted by their organic
physical causality. Such systems (in a purely physically causal state)ebedifyweulhyt in

accordance with physical causality; none of the causes that constitute the system, protect the system,
or work within it can have anything less than their full physically causal effect. However, the external
physically causalities workimgpn the system from outside are of inferior status. The biological
closure of each system means that in some physically causal way the system blocks these external
physically causal effects or qualifies their entry (if nothing of this sort occuaysgthe would not

be closed). What qualification or blocking it does, depends upon the result of the check that it
performs on entry (begun first at phase 4 and developed to the greater complexity of phase 8). Let us
say that at atime priortothe silphase 5) a T106s -+l andéateoening i nf or
from the other thermostats, including a T39, was Any an would always be checked and as a

result (physically causally) discounted in certain cases. But by phasén®otineasion fron a T39
(callita39) has got into the T1sd systems and so a
(and this is reciprocated in the T39s06 systems

answer is the trust of the law of love.
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Phae 10: Trust. The inttsigged thermostats are now a species that trusts the information of
certain others. Trust is important because it responds to inconsistency of information (with
consistency thereds not hi ngrmationfrom athertthermostat3,he T 1
but have ceased the practice in relation to that coming from T39s, which they take on trust. And vice
versa. The flutter/smile simply disarmed the check (and it did it physically causally). This means that
the T3M@dtsi omf@lrdm cal-BPhghabatntefedmahieoidlad
force of the | aw of | oveds impartiality treate
a39 is as-4). This is (physically causal) trust. Prévipust he only i nf ormati on
own. A T1 had always to trust itself. This is a logical fact. Any organism, a purely physical one as
much as a human, must trust its own information. No matter how much subsidiary checking a T1
does of its wn information its final check cannot be checked: it must trust itself. The disarming of
the check on a T3906s informati on nmt¢aegealofchat it
T106s own ot herwise f i nal hedhermastats af the law oflldve: wher s t h

a T1 trusts a T39 it takes the other to be as (trusted) self under the law of love. The T39s reciprocate.

(I pause here, since the development is getting close to language and consciousness, to remind the
reademgain that by all these attributions of behaviour to the thermostats | mean that some members
of the species mutate to the behaviour and this proves a selection advantage).

Each now deals with conflicts betwayeneithergahl®e o wn
false (causally rejected), but by putting the two together it produces a resolved (concrete) temperature
object. The T1sd information is aland the T39

Phase 11: The Langu&ggme.6 A1a396 i s a word. -flame araué¢he i e s n
linguistic object resolved form the previously discrete informatibasdae39); a39 is as al (and

vice versa) under the law of love and this is what makes the {gamegad the wa This word

can be applied to any case of temperature information. Compare the block analysed in 2.6. The
resolved temperature object (word) that the T1ls and T39s now have is the equivalent of the block, a
putting together (resolving) of the two sieand Y. It is important to remember that the sides of

the block are inconsistent: |lines candt both s
This inconsistency obtains also between the temperature infofnaeti@md &89 are incasistent

(or might bed the languaggame takes no notice). If the equivalent pair of inconsistent things
continued to obtain separately (discretely) in the thermostats, the switchings would fail (as they have
done for all those thermostat species who ratveurvived the process of selection). This is just as
wholly discrete (private language) viewers of the block would fail to get the objective block. The
resolved temperature objédt h e  wlhar3d9- @dvahas the mutual shaping of the players of a

languaggame. The species of T1s and T39s has now evolved to be a species of persons.
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Phase 12: Contingency and Knowl edge. Their te
that sense it looks contingent. Their personhood now carries) tesmigesature contingencies. In
it they have true knowledge of temperature because they have knowledge of contingency (2.13).

Phase 13: Freedom. They are now free. The difference between the original thermostats and the
current species is that thegoral ones were bound physically causally to their temperature sources,
whereas the current generation of thermostats is bound to their temperature sources by freedom.
Each thermostat is now a person, their temperature sources are other persons|yangihimioa

person to be bound to another person is by freedom (1.4). Before the smile, the T1s and T39s dealt
with each other according to their physically causal program. Insofar as one dealt with the other it
was simply to apply to it their progratheir physically causal determination. After the smile their
physically causal program is, as it were, hijacked to the cultivation of a relationship of persons.
Relationships are made of the binding thing, which is freedom. And freedom is aretdntions s

advantage (note 6).

Phase 14: Consciousness As free persons they are now conscious. Consciousness is the shape of
their personhood. This shaping is their consciousness. It is also their access to contingency.
Through them the contingent wbHas turned round and looked at itself.

A Reflection on the Rights of Thermostatkind. The whole process of the evolution of consciousness
in our thermostats is one of doings, not beintd® development of real historical (radically
particular) relains rather than ideal (descriptively particular) ones. Consciousness develops from the
doings of randomly mutated physically causal organisms. In this regard it should be noted that the
dreary moral idea that our own obligations are to humankind ial gémemostatkind in general),

and its suithought, human rights, would make it impossible for our thermostats to move beyond
phase 4. For us, now conscious, the requirement of doings means that therdddave jdahe

law is a law of love, a laWtbe radically particular loves (attachments, doings) that we, and in the

first (physically causal) place the world, happens contingently to make.

Note 6 : The Invention of the Wheel

There is physical causality in this event and human céuaatityture of the two. The human

causality is the causality of the freedom of thought.
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It is conventional to think that the human causality takes the form of the reasons for the various
actions involved. Let us accept this way of putting it. For the Ibhgaigsal events in these action

I shall use the upper case and for their reasons the lower case. So if it is thought that p (the desire to
transport something) is a reason to g (push it) and the actiamgas gaccomplished, it is also the

case thaP (the caused desire for p) caused Q (the event of the pushing of it).

Suppose what | have just written (p is a reason to q) is the human state of affairs in transport at a time
in our evolution before the invention of the wheel, but then | comeaaltimg first random (natural
selection) mutation to some higher level of thought. | now have the intellectual ability to conceive of
the wheel as a form of transport, and do so. And | create a set of wheels. Nobody else has this
intellectual ability (#is a commonplace fact: at any level of human intellectual evolution there have
been times when an ordinary intellectual limit is transcended by mutation and then selection). So,
where for others P causes Q, it is now the case with my brain thas Réa(4 is pushing on

wheels). Our question is: what would I, the first mutant, make of this PQ/PQA world? s it the case
that for me p is now a reason to ga (push it on wheels)? What account would | give of the meaning
of my (caused) pushing on wiels

The problem is that my ga is incapable of being distinguished from q until there is an appropriate
language in place. When my mutation is selected for (and there are sufficient QA people around), the
linguistic distinction of g and ga becomes posshhié prior to that it is not. My public life in the

mutated but not yet Q8elected world (QA for my brain, Q for the rest) can only be in P/p and

QA/g. Suppose | desired p. | would achieve it by QA (I am caused to QA), but | would talk about it
asql would say: ©6transport is a function of qbd,
My brain can get to QA, but my mind cannot get to ga.

The others in the case (like my dogs now, | suppose) understand pushing, and theg timederstan
enhanced pushing achieved by the wheel, but they cannot, because of their not yet selected for brains,
understand the way the wheel functions in the enhanced pushing. They (and my dogs now) might see
the wheels under the thing I'm pushing but tleyat see what they are doing; they cannot
distinguish the two forms of pushing. So there can be no linguistic distinction between q and ga. My
gaing is thus just another case -afig | would be pushing faster, and this might excite admiration

and pofit. If there is economic advantage in pushing faster | may make a fortune. And | may be
decl ared a geni us. The easy part in our conce
(philosophically) harder part is that the genius, whilst firivemu s e d ) doesndt know

will only know, when the language follows his success.
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Notice the part that freedom is playing here, and how it has made our species fly. | am (in our
example) the single wheel eccentric in the world; but ay freelto play the simpler pushing
languaggame with others. For each of us the other is anything at all (the law of love, which is the
law constituting languagames). If the logic of the world were of Platonic forms then our thoughts
would have hatb correspond in the appropriate form before we could talk (my ga would have had
to correspond to your ). They did not correspond, so the wheel under Plato would not have been
invented. At least it would have been delayed. QA would have happertigd, fmatusevould not

have been able to talk about it, and that would have inhibited the QA selection.

Note 7 : If There Were No God

Dostoevsky famously said: if there is no God all is permitted. Now, God as the fount of morality
might issue commandnise or make threats of punishment, or might as a simple presence be the
guarantor of morality. And that is a foundation of morality. However, pretty well the opposite of
what Dostoevsky said is true. That there is no morality is the condition ofothievawwhich is

morality enough. If there were a morality the world would be partial (partial to the morality). But it is
impartial, and must be impartial (2.3); so the only possible morality is the morality of the substantive,
loving impartiality afhe world and its law of love that it is my purpose to describe. And that law of

i mpartiality is morality enough. I f the other
them in a way that puts my evaluation ahead of theirs. -db@ Boentitled to impose their
evaluation on another. Thus murder, where the murderer gives priority to their own evaluation
(whatever they seek from the murder) over that of their victim, is precluded not because its
prohibition is part of a true (divine) mrality, but because there is no true morality. So if God were to

act in the world it could only be as an impartial judge under the law of love.

Not e 8: To Be Human (Humeds Sensible Knave)

Ol'iver Wendell Hol mesds ar @pthin@98,42xgai nst natur

Reason, working on experience does tell us, no doubt, that if our wish to live continues, we can
do it only on those terms [living in society]. But that seems to me the whole of the matter. |
see na priorduty to live with others drin that way, but simply a statement of what | must

do if I wish to remain alive.

What | must do to remain alive is a case of truth to the world (for it is the world that provides the
conditions of my success). Is itits law? Yes, of course; & statgisobvious biological fact (and
law). But as a biological law (a law of body rather than mind), it is trivial in the problem of natural
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l aw (and, of cour se, Hol mesds point was t hat
natural humaraW (a law of mind not body), and defend it against the claim that it is equivalently
trivial.

Law 1: If we wish to create and maintain relations of mind we must treat other as self.

I would concede the triviality of this if there were a strong semisiehrwe might not wish to. But
there is not.

John Finnisds theory of natur al | aw stands as
Boyle Jr, founded on a famous article published by Grisez in 1965 as an interpretation for modern
timesof 8 Thomas Aquinasds first principle of prac
New Classical Theory (of natural law). Their theory holds that the natural law of practical reason is
not a constraint on human practical life; rather itisits e (t hi s compares with
that languaggames are not aids to life or constraints on life; they are themselves forms of life). Thus
Grisez writes (1965, 188

Law is not a constraint upon actions which originate elsewhere andoudsh ketter if

they were not confined by reason. Law, rather, is a source of actions. Law makes human life

possible. Animals behave without law, for they live by instinct without thought and without
freedom. Man cannot begin to act as man without law

| would say an equivalent thing is true of the law of love. | have shown in the second lecture how
without the relation of minds in the law of love no freedom, personhood, language or consciousness
could have evolved. Might one nevertheless chamsst digis? Has our evolution not put us in the
position to do so? Of course not. | say this not because one loses everything human by the choice
and is therefore grotesquely foolish. It is that there can be no wish or choice in it. Wishing and
choosng are human things (though they have a biological base); and, humanly to choose non
humanness is not a thing | can make sense of. Not even suicide is this; suicide is the choice of a

human death (human because fretadgen). So:

Law 2: If we wish tlive in the human world of mind and freedom we must treat other as self.

We all fail this law many times (we break contracts and commit torts): | have spoken only of the
extreme case where all semblance of humanness is lost. But we can lose ourihutegneress

Can we not be half rigorous?

Gerald Postema (1986), commenting on Humeds se
extent that it is necessary not to be found out, makes an important objection to the argument | have
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justmade. st ema takes Humeds view to be dljbsdyt t he |

| f he doesnodt , he | oses his own sel f, for t he
other. Hume put the point with typical pungency; sucleasthnave ©O6are in the
dupes, and have sacrificed the invaluable enjo
toys and geegawsd (Hume 1777, 82) . This is t

(2.6). Postenmbjects (1986, 148):

This intriguing argument is open to (at least) one serious objection of which Hume himself
seems to be aware. The argument rests heavily on the need for mirroring of oneself in the
minds of others. But, this need could be metdiglsmntacts limited to only portions of the

communi ty, perhaps including only oneds fan
restraint regarding the possessioralafiembers of the community. The present argument
does not show thatitisi t he knaveds interest to follow t

which justice will be undetected and the victims are psychologically distant, as it were.

The truth of Postemaf6s objection amounts to wh

Law 2x: If we wish to live in the human world of mind and freedom we need treat (only) some
others as self.

Suppose || am Humeds sensible knave and | confr
a contract. In the case of A, | judge that by the piescof sensible knavery (psk) | ought to

perform the contract, but in the case of B those principles allow the contrary. Now, | deal with A
(the one whose contract | am going to perform). Does my performing my contract with him secure
him for me as arntleer, such as to enable me to live in the human world of mind and freedom? (I am
talking of one person for ease of argument. Law 2x might require a greater number of As, but this
would not affect the argument). The answer to Postema is fairly simplegh T would be

performing my contract with A, it would be by virtue of psk. It would not be because A is an end in
self. | would be adopting psk asead of mine In applying psk | would be taking the issue of
performance exclusively into my own martd this must mean that only I am end in self in the
matter. So, being the only end in self, | would not acquire A as an end in self (as a human for my
compl ement of humans). The only way for me toc
peform the contract on the sole ground that the contract, and his place in it, requires it. Any
backsliding from that loses A because it denies his status as an end in self (minds only meet in

freedom: 1.4, 1.7). Butthenif | act on that ground wittvA,1 | per form Bds contr
were |, under psk, to collect the requisite |
geegawsd ( Hume) ; I woul d st imeaningbnehumannessn ™ i n  m)

pick and choose ihé¢ performance of my legal obligations loses all.
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Note 9: The Internal Attitude to Law

HLA Hart (1961) famously distinguished internal attitudes to law from external. Citizens, officials
and judges speaking from within a legal system typicallypuseees si ons such as: 0y
such and sucho, 6youdbre under an obligamtion &
(1961, 5%). Such persons express an internal attitude to law. This is contrasted with an external
attitude in wich all the internal things can be noticed by an external observer of the legal system in
guestion, who can make corresponding external statements that describe the behaviour that
constitutes the particular (internal) obligations, wrongs, etc. Thaskrés of committed internal
participants in a legal system; the second, of those concerned simply to record objective social facts.

There is social pressure on the internal participants; but Hart with great astuteness says (86):

To feebbliged and todve an obligation are different though frequently concomitant things. To

identify them would be one way of misinterpreting, in terms of psychological feelings, the

i mportant internal aspect of rulesé(Hartods ¢
PF Strawsonds roegawvith its comtragtingtobjectivedattitude ¢3.3)wcorresponds to
Hartds internal and external attitudes. The p
did, an explanation in terms of psychological pressure. To react to wrotogrésanbto or express
psychological pressure. Compare two cases. (1) You wrong me and | react, and (2) Someone by
bribe or threat procures my falsely accusing you of wrong. Only the second case is one wholly
explained by my acting under psychologresisure (that of greed or fear). Then what is the
pressure in reaction, if it is not psychological? | will in my reaction in the first case experience a surge

of anger at your wrong, it may be hard for me to control @ysétis not psychological?

Reaction is a thing of minds. It is an extra thing over its neural and psychological causes in just the
way that mind is an extra thing over brain. The extra things are the binding of human relations by
freedom, and its concomitant personhood. We anedbimgether by freedom, but you have
wronged me. Why are you doing this thing? Why are you breaking our freedom? (3.3)

In Hart, the internal attitude to a legal system was based on a set of assumptions by citizens and
officials that might be abandonékhe legal system might, for example, collapse, taking the internal
attitudes down with it (leaving only external attitudes to what was). Reaction, however is a real thing,

not an assumption, at all. 1 would make two criticisms of Hart here.
First be ause reaction is a function of freedom, H

reality of liberal states. Liberal states are constituted by internal attitudes, but these are real (reactive)

functions of freedom, not assumptions, at al. n"Séco Har t 8s commi t ment t o
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systems rather than of freedom is misguided. It means that liberal legal systems and tyrannies are
placed in the same basket. In each there is indeed a set of internal attitudes, but there is a great
difference between reacting in defencageertion) of freedom and acting on a transient assumption
(which all must do who attempt to deal with tyrants). The reality of the former compared with the
transience of the latter is why liberal legal systems heecesdt of history, where tyrannies are
transient dross.

Note 10: Democracy and Setivernment

There are two meanings of ggifernment. First, the Gettysburg (democratic) meaning: a
government of the people, by the people, for the people. Bubrianéumdamental meaning is one

under which each human person is an end in self, thairiswn governor Sekgovernors are free

and therefore humans under this fundamental meaning are free. The Gettysburg meaning is not quite
as inspiring as it ofteseems (except to politicians). The fundamental human aspiration is to live a
full, rewarding and sejoverned (free) life; it is not to vote. The Gettysberg meaning (democracy) is
not a part of freedom; it is a theory of freedom. And the theooyasnignent of the people, by the

people, for the people is the best way (or a good way) to institute freedom. | think all we can say here
is that democracy is consistent with freedom, that is, it is lawful (whereas tyranny is neither).

In one sense demacy is a market: politicians tender at election time to provide the services of
government. Insofar as this is true, democracy is a part of freedom, not merely a theory. However, a
better market is an ordinary one where most of the services of govarenperatised. Here we

see a strange and critical fact about democracy. If democracy were the fundamental political value
that many think it is, why would we privatise at all? Why would we not increase democratic state
control to the levels of Stasin Russia® extreme state control by governments democratically
elected? Of course, they would not get elected. Does that mean we will always seek to minimise the
available room for democracy? If so, how could democracy be the fundamental woftiele it is
proclaimed to be?

The principal reason why democracy has been so popular is a contingent historical one. Tyrannies are
usually replaced in stages. As tyrants release their power (voluntarily, as in some constitutional
monarchies, or under congioh) the power goes somewhere; and velsgebut to the people?

When the peoplesd communities were ruled by t\
tyrant éthe ppwemas sovereign. And when it was transferred (or taken) itthecame
peoplesd sovereignty (as compared to the old

unnecessarily. The tyrantds sovereignty deni

11



11¢

overcame the tyrant it wore the appearance of freeBaimthis is a fallacy. The tyrant denied
freedom in two ways: he denied the vote (Gettysberg) and he denied the market (the condition in
which the people own their own lives). The latter, and not the former, is freedom. In many historical
situations itan be argued that, on the defeat of a tyrant the best way to the market is via democracy
(a theory of freedom, this: the best way to freedom is via democracy). But even this is dubious. How
could democracy survive without a market base? Perhap® fygeeds best when the two grow
together, but there is no doubt at all of this fact: a perfect market run by a tyrant is perfect freedom,

and a perfect nemarket run by a democracy is perfectframdom.

Is democracy the only lawful form of governmedthsider a onparty state. | am referring to

China, of course, but to avoid all the empirical complexities | want to make the argument in the
abstract, so | will call this state Upati. Upati is governed by the Party. The Party is the legislature and
it is the executive (for the moment | exclude the judiciary). It is constituted by an enormous and
dispersed hierarchy, and individual advancement in it is a long process, achieved as much by merit as
it is in a large modern corporation. How does oniatgethe Party and progress in it? Well, one
joins at a young age and works oneds way up i
application, guile, charm, obsequiousness, treachery, goodness, etc. Now, suppose | get to be the
President bUpati, and | am highly influential in the passing of a certain statute. You are a law
professor. The statute applies to you and you object on the usual democratic grounds. Is your
objection sustainable?

We are about the same age, in fact we weatt&thool together. | went into politics, you became

an academic. Did | leave enough and as good for you. Of course | did. You could have chosen
pol itics but-making] spécifically mySpoopentyyin thegower to make laws, is lawful.

Of course, if | am abusing my position (stacking money away for myself or my cronies), or am
committed to a theory (ideology) it is not. But that also applies to you the law professor, and to any
democratic politician. Assuming | am reasonably honestligadt,dand assuming | have left
enough and as good for all the other citizens, | am the lawful President of my country. The condition
of my leaving enough and as good is at one level fairly simple: | must govern for all the people, that is
I must not begoverning to line my own pockets or those of a certain class of people. My governance
must be of the people for the people. But the world is not perfect (here is the more complex level).
Let us say that | and the rest of the Party must be goverratigtierpeople (not taking bribes, for
example) to the same extent that a democratic government in the West governs for all its people. |
mean, of course, to refer to the reality of a democracy, not its form (which is always, of the people, by
the peoplefor the people).
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(1 dondét suppose many people these days think
good beyond, say, a plumber or an accountant. Any of the three might be excellent at their job and
discharge their duties lawfully (anthat sense to the public good). In earlier times in at least the
western states, membership of the upper or wealthy classes attracted the idea of the disinterested
service of the public, often in the form of politics. But politics now is inteerxteid (ruth it

always was); and we should measure the legitimacy (lawfulness) of what politicians do as we measure
that of plumbers and accountants.

How can | have property in the power to make laws? Well how does that differ from my property in
acetan company®s shares that give me the power

I remind the reader that property is simply the connexion of the human person to the world.
Everything that we do connects in some way to the world, andnihexion, when it is lawful, is

our property. We might say that because it always connects to the world, every contractual right is a
property right, and to a fair extent we do thi
assigned, of coursmd my presidency of Upati is one of them. But this is not at all uncemmon
your professorship, al so because of iits person
which an attachment to the world (the property as | am callingsitirfa&signably on a particular

person then the word is strained. But the word is not necessary. The Lockean proviso is not simply
the law of property; it is the fundamental law of any commons (community). Itvalidatgsatttg one

constitution of Upati.

The Lockean proviso as the true mark of the identity of a community might better be expressed as
foll ows: make any choice you I|i ke, provided t
course, as President of Upati, | now diminish the chaiicedllions (I have just inundated a
thousand villages to build a dam). But choices are projects in time, and the project to become
President (involving the possibility of village inundation) takes thirty years (this extension in time is a
large part othe meaning of property: property is an achieved step in the projects of life). The
application of the (reformulated) proviso can be said simply to require that at the time | joined the
Party others were equally free to do so.

The freer the state (theore mature its freedom) the less the appropriateness of democracy (and the
oneparty system, as well). In a fully free state, democracy is inappropriate becakise le@mes

to be an entirely technical question: what best constitutes the markdboirelhe fully free state

makes the market, but no market choices (it has no theories). And there is no point to the
constitution of a political party or program because there are no choices to make once elected. By the
market | mean the conditions tbe exchange of any human desire at all: market choices are life

choices. The fully free state makes (imposes) no life choices. Of course the fully free state (market)
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must still function: there must be legislators and governors to maintain it. Susomi# make

life choices to become legislators and governors, just as we do to become doctors and lawyers and
plumbers and carpenters. In a fully free state whether we get to participate in the legislative or
governance role, or the others, will depaty on our choices and our competence. When it comes

to thinking of |l egislating as a matter of voc
choose that vocation want to be Aggislators (electors)? | myself have chosen to be a latvyer, n

(say) a doctor: | have no wish to be a-duaior (an elector of doctors).

There is what is calledtawn square test" of freedom, which holds that a nation is free if one can
state one's views, whatever they are, in the middle of the town shoatefesir of punishment
(Sharansky 2004). Is one free in this way in Upati? What can be said is that there is nothing at all in
the nature of onparty government that requires that the party punish people for what they say, or
even suggests it. Supptise Party makes decision X and someone in the town squaresays not

better. Suppose another denizen of the square says that a new method of plumbing would be better
than that normally used by plumbers. Why should the plumbers object? Thesomething in

the new ided if so, well and good. And if not, those who are expert in plumbing (they themselves)
will judge. Why should the party not have the same set of reactions? Why should governance not be

regarded simply as a matter of expert leglo® like plumbing?

Of cour se, Sharanskyds town square might be Ti
that the party should be replaced by democracy. But is this different from someone in a democracy
saying that democracy should be replageneparty rule? Not that | can see. In both cases the
guestion i s: is the replacement to be accomplii
no, there is a problem. Buatboth cases The lawful means in the democracy would useally b
constitutional amendment; in the lawful-pasy state the party being constituted as a form of

lawful property the lawful means would be a matter of buying the party out.

Note 11: The Judicial Power of the Contract of Peace

Any substantively partial court is an international courts. The substantive impartiality of the law
they apply comes from the substantive impartiality of the international commons (just as it did for the
first arbitrator in the first commons: 1.3).

As the people of on@mmons begin to trade with anotheall them the mountain people (M) and

the sea people (8)they each carry law with them. Consider a sale of goods between M, of the
mountain people and S, of the sea people. Suppose the mountain people havéa&=laabf
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that implies a certain warranty into a sale, W
is the way the mountain people deal with sales of goods. Their legislation is a relation amongst
themselves, so there is no immediate drimmimposing it on one of the sea people. But on the

other hand there is no ground for S simply to ignore it; it is part of the baggage of understanding that

M wi || bring to the relation (there mirghtit be n
contemplate the warranty). This is an entirely simple point; if M and S make a contract, they must try
to understand each other. M6s baggage i s a Sa
to be adjudicated?

Private internationéw for the most part it works well enough, impartially adjudicating on such a
case, and thereby facilitating the growth of international trade. Its one outstanding failure is in those
of its remaining doctrines (mainly of tort) that require choicee déxhfori as such. This is a
remnant of Hegel ds theory of the state, and i s
situation of M and S as they consider the possibility of their trading (internationally) with each other.
Suppose a caih point is reached in their relation that raises a question of substantithe law
application of the warranty, sap which the law of M gives the answer X and the law of S, the
answer neX. Each asks themself (with the aid of their lawyers, likglx what are we to do®e

want to act lawfully, what are we to d@his guestion, in a conception of private international law

where the lex fori as such has status, there is no.alidtverissue were subsequently to be litigated

in the couts of M the answer is one thing (say, the application of the Sale of Goods Act); if in the
courts of S it is the opposite (a refusal to apply it). Since the parties cannot at that time of their trade
say which courtsdo | awwgpemiegitn Ehe dbsence of law is war 4.2 s i n
3).

Any court whicteschews the choice of the lex fori as such for substantive laws is by that choice an

international court Further, this applies to all cases that the court decides, including doesestic on

And further again, this is the only way a court can give a decision of law.

The argument relates only to substantive laws. We must distinguish between laws that primarily
govern the actions of civilians (substantive laws) and those that gowetiotise of courts
(adjectival laws). For adjectival laws there is no difficulty with the application of the lex fori as such.
Perhaps M offers a certain sort of litigation, and S a different one (the one perhaps a traditional sort
of dispute resolutiorihe other an alternative one; the one prepared to keep their courts open to
claims for a long limitation period, the other preferring not to deal in stale claims). The implication of
such laws for the actions of citizens is slight. The laws are &djdativa court applying the lex

fori as such (the law of the forum, as such) in the case of adjectival laws is doing nothing more

remarkable than deciding to be itself.
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But we have seen that when X is a substantive law (a law by our definitioncdiregting i ans & co
on a matter crucial to the outcome of the litigation), and when each court is known to choose the lex
fori as such then the plaintiff will sue in the court that gives the better result (and the defendant will
be left lamenting). If, h@wer, both sets of courts apply the proper law then it doesn't matter where

the plaintiff sues. They might or might not win depending on the judgment their chosen court makes
as to the proper law. The courts of S might still apply the law of S, buidthecause it is the

proper law. With the same set of assumptions obtaining in the courts of M, they too will apply the
law of S. Both courts are on these assumptions international courts. They might have differing views
as to which is the proper lawa particular sort of case; but they are still international courts, their

disagreement now being no different from a disagreement betweeasittduasiomestic system.

Of course these international courts of both M and S will still spend thest pirisdictional

time applying their own lex fori; but this will only be because most of the cases brought to them
are local cases where the proper law really is the lex fori (as opposed to the lex foii as such).
will still be as international ctsuthat they do thisOnce the lex fori as such is rejected there is

simply no automatic choice of law; and every single case that any court decides involves a
judgment at the outset as to the proper law. Of course, like any practical activityoadjudicati
involves presumptions. Since in the overwhelming majority of cases the proper law will be the
local one there will be a presumption to that effect. But even in those cases a court working with
a presumptiod as long as it rejects the applicatiorhefléx fori as suchis an international

court.

So there is right now an international judicial power.

The only remaining problem is in conflicts of curial decision. The (international) courts of
Contract state M might decide one thing, and thern@tional) courts of Contract state S,

another; and there is no suptate (international) court to decide between them. This is an

overrated problem. If it were the case that judges determine cases it would be insoluble. But it

is not; the case ibat cases determine judges (as it determined the original arbitrator without

third position: 1.2). So in the end the cases will resolve the matter consistently. And even if they
dondt, i1tds just disagreement ,ingaboutlawitdelfnar y hum

The identification domestic courts as the repc

their corresponding domestic enforcement. The law, of course, must be enforced. With ordinary co

operation between enforcemagencies this can be achieved.
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