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Lecture 1: Law  

 

From Commons Law to Common Law 

 

 

Lawyers have a somewhat spotty reputation at this time.  As to the spots, I address my remarks in 

these lectures both to lawyers, who can do better, and understand better, and to our critics, who can 

certainly understand better. 

 

1.1  - The Sanctity of Bonds 

 

Cordelia is a girl wise beyond her years.  She has two ugly sisters and a father sinking into the illusion 

of his power.  Lear, the father, is bent on accumulating flattery.  The first two of his daughters play 

his game, but the third, Cordelia, will not.  When invited to try to surpass them in a declaration of 

love for the old king she declines (King Lear, 1, 1, 90: 

 Unhappy that I am I cannot heave 

My heart into my mouth:  I love your majesty  

 According to my bond; nor more nor less. 
 

That is, she loves the king in the terms of their relation, nor more, nor less.  The relation of persons is 

never at large in law, but obtains only in the particular transactions and relations actually made, or 

otherwise coming about (the bond of parent and child being a combination of the two).  We will 

understand Cordelia when we see that what she is insisting on is the law of the bond.  Robert Nozick, 

a distinguished moral philosopher of the 20th century, regretted this.  He took Cordelia's declaration 

to be immature (1989, 29-30; something in the way of a diplomatic fudge was required.  But 'nor 

more, nor less than bond' is exactly the case.  She is this daughter; he is that father.  What should 

Cordelia try to be?  Someone else's daughter?  Someone with a better father?  An angel?  A diplomat 

to the court of her father?   

 

Nozick's mistake was a fundamental one in the thesis of these lectures; he did not take law seriously.  

His claim on Cordelia for something more than her bond (or actually less ð the mutually demeaning 

flattery) is of the same mettle as the justice of a false judge who in the case of a contract for the sale 

of six apples orders the delivery of seven.  Think of Lear demanding an extra apple from his 

greengrocer, who replies: I love your majesty according to our contract, which is for six apples; nor 

more nor less. 

 



 

 

6 

6 

The power of law is in the bond itself.  Had Cordelia acted under a moral principle: you ought to love 

your father according to the terms of your bond then she might well have found other moral 

principles to modify her behaviour ð there really are quite a lot of them, jostling around.  Love is its 

own power (I shall show): there is no law to love.  Compulsory love is a travesty: the power would be 

in the compulsion not in the love.   

 

The larger point is this.  There was a time when natural philosophy (the philosophy of the physical 

world), for example the natural philosophy of Aristotle, substituted for physics itself.  And even quite 

recently the natural philosophy of the Inquisition purported to overrule Galileo.  But now we can see 

no point to natural philosophy and every point to physics itself.  In like manner we should at this time 

see, I hope to show in these lectures, that there is no further point to morality or moral philosophy.  

The substance of the law of human bonds - that is to say, our discipline, law - becomes the 

fundamental discipline of the human sciences.  

 

I shall describe this law but must first make it clear that law is not defined by the jurisdiction of 

judges.  Cordelia could not sue Lear directly for his wrong (though itõs easy to think of ways the issue 

might arise collaterally in an ordinary jurisdiction).  There are many reasons ð not least, court budgets 

ð for limiting the sorts of matters that judges might adjudicate upon.  What law is, is a quite different 

question.  

 

The final years of my teaching were in legal ethics.  I never ceased to be surprised how many students, 

practitioners, scholars, and writers of books on legal ethics, particularly these latter, thought that legal 

ethics was a matter of applying general ethics (morality) to the practice of law.  It is not.  The 

fundamental principles of legal ethics come from the structure of law itself.  An obvious example, and 

one pertinent to the case of Lear and Cordelia, is the adversary system and the ethics that follows 

from it.  Law is adversarial, so its ethics is adversarial (for an example, see note 12).  Nozickõs mistake 

was to try to impose a univocal or unilateral thing (morality) on a bilateral (adversarial) relation.  An 

inquisitorial system does the same.  ôAdversarialõ does not mean bellicose: it means the law comes 

from the impartially related parties, not from an imposed, extraneous, and univocal position.  It 

means the law is free ð nothing extraneous is imposed.  Nor are the parties a committee ð another 

univocal position.  ôAdversarialõ is precisely as Cordelia saw her bond.  ôAdversarialõ is actually the true 

quality of love. 

 

Itõs worth emphasising this.  There is love when oneõs thought is on oneõs adversarial relation: love 

the other as yourself, nor more, nor less; and love the self as the other, nor more, nor less.  When it is 

on a moral principle recommending love, love is out the window. 
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1.2  - Third Positions 

 

I shall call univocal impositions ð in particular, moralities - third positions.  Thus in a contract the first 

and second positions are those of the parties, which are brought together by the bargain, and the third 

position is an extraneous imposition (such as Nozick wished to impose on Lear and Cordelia). Some 

questions will now occur.  

 

(1) Is not the judgeõs position in a litigation an illegitimate third position?  No. If Doe sells Roe a 

book for 5 dollars they each bring their (first and second) evaluations to their bargain, and a 

judge who says, no, the book is worth 6 dollars wholly misunderstands the law.  The true 

judge decides wholly from a position of impartiality between the partiesõ positions (how this 

can yield a substantive result I demonstrate shortly).   

(2) Suppose Doe has acted under Roeõs duress.  Is not the judgeõs rejection of the contract a 

third position?  No, it seeks simply to restore the impartiality between the two that Roeõs 

duress sought to break.  For the judge to ignore her duress would be to favour her.  

(3) Is it not the case that moralities often recognise the place of self and other in a relation 

(Kantõs, for example, or Rawlsõs).  Can such moralities not be applied to real human 

relations?  No, they constitute an illicit third position.  I used to think otherwise (in The Unity 

of Law and Morality, 1984).  I used to think law needed a moral foundation.  But it doesnõt, as I 

shall in this lecture show.  Whilst I still think the idea of unity is right, the moral foundation is 

always an illicit third position. There I thought law reduces to morality.  Now I think morality 

reduces to law.  Morality does not hold the balance between laws.  Rather, law holds the 

balance between moralities.  In a liberal state if a morality wishes to have a place it can only 

be a place consistent in law with that of other moralities. 

 

I use the term ôthird positionõ however many parties a contract has (a bit like the way we use the term 

ôthird partyõ in legal processes), and I shall go on to apply it to the neighbourhoods of tort law, where 

there are thousands of parties. 

 

Even good lawyers sometimes get the exclusion of the third position wrong, and in fundamental 

ways.  Lord Goff expressed the conventional conception of the distinction between tort and contract 

when in Henderson v Merret ([1994] 3 WLR 761 at 788) he said: ôthe tortious duty is imposed by the 

general law, and the contractual duty is attributable to the will of the partiesõ.  This view is very widely 

held, but itõs wrong.  Lord Goff was right enough for contract ð the will of the parties is bivocal ð but 

wrong for tort ð the idea of tort law as imposed by the law is of an illicit - univocal - third position.   
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(I should add for clarity here that a statute is an illicit third position when it is the statute of a tyrant: 

the statute of a free people imposing on and qualifying contracts involves no third position.  The third 

position actually defines tyranny and freedom: a people is free, and their statutes free, when they are 

free of all third positions.) 

 

Legal positivism asserts at its most fundamental level a third position in law, and thatõs whatõs wrong 

with it.  It does have a great advantage for the simple-minded, who can immediately see where the 

substance of law comes from.  The third position is that of the sovereign: the substance of what he 

imposes is the substance of law.  But when we exclude any third position where does the substance of 

law come from?  For two parties thinking they might contract where comes the substantive law that 

will in itself (without a third position) allow them to do so? 

 

 

1.3  - The First Arbitration 

 

Suppose in the early stages of human evolution before any substance of law has been thought of 

(nothing at all instituted positively), two evolving humans, Doe and Roe, have conflicting desires and 

they are in dispute.  Under these conditions there is no positive law available.  However, suppose the 

parties have the bright idea to refer the matter to a third person as an impartial arbitrator.  Thereõs still 

no positive law available for the arbitrator to apply but they think that as long as the arbitrator is 

impartial between them in her process that will do ð it will have to do for they are sick of fighting.  

This requires that in nothing that the arbitrator decides or does can the single desire of the one or the 

other of the parties be favoured or privileged.  The great and miraculous thing about law is that from 

this impartiality of process a substance of law emerges.  The impartiality of process will mean that 

Doe and Roe have no option but to bargain (contract) - for one of them to be allowed by the 

arbitrator prospectively or retrospectively to impose on the other (for example, to steal from them) 

would favour or privilege the one.  Contract, on the other hand institutes the substantive impartiality 

of equal respect to both parties.  So the arbitrator must, substantively, insist on contract and preclude 

stealing.   

 

No moral foundation for our arbitration is needed.  All that is required is that the arbitrator is in fact 

impartial between Doe and Roe.  The arbitrator does not say to herself I shall be impartial because I 

ought to be impartial.  I must be impartial, she says, because only this fact will be acceptable to both 

of the parties.  And from that fact comes the whole substance of the common law (in which I include 

its continental equivalents - droit, Recht, diritto and others - all based in the Roman ius as contrasted 

with lex).  The substance of law itself emerges without any moral or other theoretical base.  
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Humans evolved in clusters in localities called commonses.  The substantive impartiality that emerges 

in the arbitration Iõve described is the commons law.  It will be apparent that my argument is quite the 

opposite of Garrett Hardinõs in The Tragedy of the Commons ð his tragedy turning on what he supposed 

to be the commonersõ natural selfishness. 

 

The substance of the law that comes from the commons is: you must contract and not steal.  I now 

need to define stealing.  ôStealingõ stands for every possible imposition by one person in a relation 

upon the other ð it is the antithesis of the law of love.  Itõs not logically possible for the self to impose 

on the self; if other is as self then self canõt impose on the other.  To impose is to steal the otherõs life, 

or part of it.  A murderer steals the life of another (steals it for his own end ð whatever the reason is 

for the murder), a thief their property, a rapist their sexuality.  The more complex concept of 

negligence turns on the same thing.  Negligence is a failure to give a proper (non-stolen) place to the 

interests of another.  Provision (care) for the otherõs place and interests are a cost of any enterprise.  

On the road I may have to drive more slowly in your presence; in negligence, freedom from that cost 

(my speeding) is stolen.  Fraud and other duresses are the same; I can steal your lawful place in our 

relation by trick or abuse of power ð this reflection embraces the whole of equity. So that if Roe has 

achieved the 5 dollar book contract by trick or power an arbitrator who applied it would be acting in a 

way that was partial to Roe.  And on the more public scale, a corporation, including a marriage, is 

fundamentally akin to a contract; a free constitution is the equivalent of contract; and a tyrant-state 

the equivalent of theft (the tyrant stealing the lives of the people). The whole of the law is implicit in 

this original arbitration. 

 

Stealing includes property, in two senses.  It does this not just in the obvious sense that oneõs 

property can be stolen and is therefore part of the preclusion of personal tort.  The arbitration I have 

described actually defines what property is and who has it.  John Locke, the 17th century English 

philosopher (whom Pollock called the common lawõs philosopher) stated the foundation of property 

law in his well-known proviso: an acquisition from the commons is justified as long as enough and as 

good is left for the others (Locke 1690, 27).  Now, because enough and as good must be left for the 

others they have for themselves the same opportunity to make equivalent acquisitions of property.  If 

I, a first acquisitor, take an apple from a tree, do you have a right to complain?  Not if the proviso is 

satisfied; that is, if there is enough and as good left for you.  If you were to complain in that 

circumstance of plenty you would be denying my right of common ownership.  Your denial would 

itself be a stealing, a substantive stealing of my right to pursue my ends in our common ownership.  

This fact itself defines a substantively impartial distribution of property. When the Lockean proviso is 

satisfied there is complete impartiality in the commons between all minds.  
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Nozick was wrong here as well, thinking the proviso turns on the mixing of labour into a property.  

Mixing labour is a commonplace; it simply means acting in and with the world. I mix labour with the 

world as much by breathing as by planting a crop, and as surely own the air I breath (for the duration 

of my breath) as I do the crop (also for a duration). Nozick said: 'If I own a can of tomato juice and 

spill it in the sea ... so that its molecules mingle evenly throughout the sea do I thereby come to own 

the sea, or have I foolishly dissipated my tomato juice?' (Nozick 1974, 175).  But the labour and thing 

are mixed into the relevant human action - a simple consequence of the fact that when we act we 

must always act in the world.  So we must first ask about the action in Nozickõs example.  What could 

it be that he is doing with his tomato juice?  Well, let us suppose he is performing an experiment to 

see whether any traces of it will go to the coast of Ireland.  Does he own the Atlantic?, is Nozick's 

(rhetorical) question.  And the answer is: he does own it for his end; that is, since his experiment is 

consistent with the interests, including property interests (enough and as good), of others (the ships, 

the fishermen, and so-on), he cannot lawfully be prevented from accomplishing his end (some 

competing investigator, say, disrupting his experiment).  This is the sense in which the proviso is the 

substance of Lockeõs conception of property.  No property precludes other property interests.  In 

fact, my analysis shows a scope and variety of property interests as wide as the scope and variety of 

human action. 

 

And so property and tort are interchangeable conceptions.  We act in the world, and nowhere else.  

And in so doing we appropriate, use and take advantage of the world.  This (all of it) is our property.  

Property is the fundamental point of the connexion of our actions to the physical world.  So when 

Doe and Roe are driving towards each other on the road and one of them negligently swerves into the 

other we can express this either in tort, as we in fact do, or property ð a stealing of the otherõs space 

on the road.  

 

Property and contract also overlap in the Lockean proviso.  Parties negotiating contracts often have 

unequal information.  The legal question here is simply whether they own it.  If they do, it follows 

from the meaning of ownership that they donõt have to share it.  This is borne out by the famous old 

case, Laidlaw v Organ (15 US (2 Wheat) 178 (1817)).  Hector Organ had acquired early knowledge of 

the signing of the Treaty of Ghent ending the War of 1812.  One effect of this when the news 

became widely known was clearly going to be a substantial rise in the price of tobacco.  So Organ 

immediately purchased 111 hogsheads of tobacco from Peter Laidlaw & Co, merchants in New 

Orleans.  A jury found for Laidlaw, but the Supreme Court reversed its finding, upholding Organõs 

right to the tobacco (Chief Justice Marshall writing the opinion).  The correct analysis turns on the 

Lockean proviso.  Organ had property in the information, and the meaning of this (always the basic 

meaning of property) is that he was not obliged to share it with Laidlaw.  The detailed facts of the 

case are a little unclear.  Organ, let us say, was early to the wharf for news, Laidlaw resting in bed.  
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The issue is the Lockean proviso, for it is a property case ð the information is new knowledge in the 

New Orleans community, and therefore the subject of the first acquisition proviso.  Organ acquires, 

and must therefore leave enough and as good for Laidlaw.  But this does not mean he must share the 

information where there is something else as good.  Others had the opportunity to be at the wharf.  

And who is to say that the opportunity of rest (afforded to Laidlaw) is not enough and as good?  One 

day lurking about the wharf in the early hours (or surfing the Net) will bring profit; another day it will 

be rest and a sharpened mind that does the trick.  These are ordinary human choices. And anyway, 

the lazy choose their lives, and profit in their chosen way.  Those lives are entitled to equal status 

under the law of love, but they are not changed by the law of love into different lives (Cordelia), as 

Laidlawõs would be if we denied him his right to rest in bed.   

 

A stealing is a wrong, and the word I am using for a wrong is the lawyerõs word for wrong, ôtortõ.  And 

I make no substantive distinction between tort and crime; the only important difference is between 

their processes. 

 

Please notice that if you believe that Iõm right in saying that the fundamentals of the common law 

flow from this first arbitration (from this commons law), without positive, substantive input by the 

arbitrator, then you believe that the old common lawyers were right: the law is found not made.  The 

new common lawyers are wrong.  In its fundamentals, judges do not make the law.  

 

And in the common law I include equity.  As Iõve just said, fraud includes equitable fraud ð all the 

forms of abuse of power against which equity guards.  It is important to see that equity has no 

function beyond the substantive impartiality that our arbitrator has established.  Paul Finnõs definition 

of the equitable fiduciary obligation is this (Finn 1987, 256): 

A person will be a fiduciary in his relationship with another when and insofar as that other is 
entitled to expect that he will in that relationship act in that other's or in their joint interest to 
the exclusion of his own several interest. 

 

Now this is puzzling.  If I contract to sell you a bag of oats I act in your interest when I deliver it to 

you, and ôto the exclusion of [my] own several interestõ when I decide not to keep it or not to sell it 

for a second profit to someone else.    Suppose you have paid me for it.  There is then outstanding in 

the transaction my duty to you to deliver the oats, and the issue is as to the nature of this duty.  The 

problem here is that the contractual duty is itself 100% other-regarding.  There is not logically 

available any further degree of other-regard to which the fiduciary idea could attach.   

 

What I mean is, thereõs no further degree of other regard possible - possible in private law.  Lawyers, 

however, are fiduciaries not because of an excess of other-regard but because of the absence of any 

other-regard.  In an ordinary contract the partiesõ interests are related by the law of love.  In a lawyerõs 
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contract there is no relation of interests at all: the lawyer is professionally disinterested, and is a 

fiduciary only in that sense.  This is just as a judge is disinterested in a case relative to the interests of 

the  litigants (and in an adversary system lawyers are as essential as a judge).  I discuss lawyers as 

fiduciaries in 3.12.  

 

Still, in private law equity had a job to do.  It is a classic case of a common law fiction; a set of 

doctrines designed to counter the common lawõs historically incomplete understanding of itself. 

 

Our first arbitrator was the first lawyer.  At some early stage in the evolution of humans, the process 

of her arbitration (process impartiality) articulated itself into the substantive law of contract, and the 

law of tort.  But it did more.  Had she been able to look ahead - I say ôsheõ not because of the tedious 

protocol but because Iõm certain the first arbitrator, and therefore lawyer, was a woman ð had she 

looked ahead she must have seen that her arbitration implied a free constitution (a constitution made 

of substantive impartiality).  The whole of the substance of law is implicit in that first arbitration. 

 

It did yet more.  Because its impartiality was substantive, the substance of law became available to 

anyone who knew this fact.  Humans gained the capacity to make contracts without any reference to 

arbitration, and as a result lived in an environment of law.  And this environment influenced our 

evolution as surely as our living in an environment of the physics of fire.  We evolved as a law-abiding 

species just as we did as a fire-making species. 

 

 

1.4  - The Binding Power of Freedom (Part 1) 

 

We evolved as a lawful species.  Perhaps you are now thinking: where are the tyrants in all this.  Of 

course, there were tyrants as well.  But the underlying law was the thing that counted.  Iõll say more 

about this in later lectures.  For the moment consider the state of Iraq before the invasion at the 

height of the tyrantõs power.  In daily life, in the markets, beneath the tyranny, contracts were kept, 

property respected, and torts generally not committed.  Compared to the power of this fact, the 

tyrantõs power was slight.  What a pity it was that the removal of the tyrant in 2003 was conceived as 

an attempt to install democracy rather than an attempt to release the underlying power of law.  

Freedom does not come with democracy.  It is prior to it, and a condition of it.  It is prior to it 

because the law of freedom is the law of substantive impartiality that emerged from our early 

commonses.  Freedom lies in the common law before our parliaments. 

 

We can express this law of substantive impartiality as: in all that you do treat the other as yourself.  

This is the law of love.  It is also the law of freedom.  When there is perfect impartiality between self 



 

 

13 

13 

and other each is free: you will not impose on me and I will not impose on you.  When this is 

substantive, as it is in the law of contract and the preclusion of tort, freedom itself is substantive.  Our 

first arbitrator discovered freedom. 

 

Freedom mutually allowed creates all bonds between minds.  This can be shown.  Suppose you have 

some apples, which I desire.  I have some money sufficient to purchase them.  You desire my money.  

Suppose you wish to trade, but I have not yet made up my mind.  Will I trade - contract with you - or 

will I steal?  I act.  If my act is to steal we do not achieve a bond.  If to contract, we do.  And the 

difference is freedom.  If I steal the apples I make no relation - no bond - with you because I take the 

whole issue into my own mind.  I treat you and your property as object or means to my own end - my 

end being whatever it is I seek by the theft; I by-pass your mind and go directly to the apples; I allow 

you no freedom.  Whereas, if I contract with you I take the issue to both minds.  I allow that you are 

in charge of your life, as I am in charge of mine.  In short, I allow your freedom.  And vice versa for 

you and your part in the contract.  

 

In the following diagram I, the person on the right, have two choices.  I can take my desire for the 

apple to both minds (top arrow), or I can seek to get it by force or trick (bottom arrow): 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 1: The Binding Power of Freedom 
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The top arrow is freedom.  Freedom is the stuff of bonds.  I want to be clear on this.  I do not wish 

to be interpreted as having in this section made a philosophical argument about freedom.  When I say 

ôfreedom bindsõ I mean that it really does bind.  It binds in the way gravity binds.  Consider this.  I 

hold a stone and then let it go.  Gravity causes the stone to fall.  Two people perform the actions of 

making a contract, then freedom makes the contract.  I shall in the next lecture show that the world is 

made of freedom; that freedom is actually the binding power of the laws of physics as well as the 

common law. 

 

The binding power of freedom is the key to our understanding of the first arbitration.  How did the 

arbitrator produce the substantive common law from nothing?  By freedom.  Freedom is the one 

thing that comes from nothing.  How did the arbitrator find the law but not make it?  She found 

freedom.  Any thing that she made would be an imposed third position, and not freedom. 

 

 

1.5  - The Problem of the Meeting of Minds 

 

Now, it may be conceded that a contract is a bond, and that it is made of freedom. But where is the 

bond in tort law?  We will be able to answer that when we show how tort law is made of freedom 

(freedom is not at large in law (Cordelia) ð it is only found in bonds, only found in the law of bonds, 

the law of love). 

 

It was the great project of the late Professor Peter Birks to make a classification of the civil 

obligations: of the common law. He was moved by Sir James Fitzjames Stephenõs reflection (Birks 

1996, 1 - I am quoting Birks quoting Rudden quoting Pollock quoting Stephen): "the only thing which 

prevents English people from seeing that law is really one of the most interesting and instructive 

studies is that English lawyers have thrown it into a shape which can only be described as studiously 

repulsive." Birks wanted to tidy the common law up.  Now, I think the issue he was addressing goes 

beyond this.  Why do physicists seek the single unified law of physics?  Principally because it is a 

condition of reality: if two laws were unreconciled their meeting point would be unreconciled and we 

could have no confidence in the reality of either law.  Anyway, Birks failed in this project, as he 

himself acknowledged.  He failed because he could not define the primary obligation in tort.  For 

contract and the other civil forms there was a primary obligation (the contract, for example) and a 

secondary breach (breach of contract); but for tort there was only breach (wrong) (ibid, 346): 

It is impossible to name generically the event which creates the primary obligations the breach 
of which was previously identified by the word 'wrongs'. 
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But the event can be named.  Everything that the parties do in the events leading to a tort case is 

attributable to their wills, just like contract.  If Doe and Roe are driving on the road towards each 

other (with the possibility of causing injury ð wrong), it is their wills that bring them to this, and into 

relation.  In this respect the case is no different from Doe selling a book to Roe.  In the one case (on 

the road) Doe seeks the south and Roe the north.  In the other, Doe seeks the money and Roe the 

book.  In each case the events bring them into relation; in each case it is possible to say that their wills 

bring about òthe event which creates the primary obligationó (Birks). In both cases the event is an 

intersection of their intentions - the idea of intersection being that neither can achieve their intention 

without dealing with the intention of the other.  Doeõs seeking the south intersects with Roeõs seeking 

the north (they have to get past each other). Doeõs seeking Roeõs money intersects with Roeõs seeking 

Doeõs book. 

 

These intersections must be of minds. In tort the issue is a little confusing when there is an obvious 

intersection (ôproximityõ is the common lawõs word) of bodies.  But the proximity that counts is the 

proximity of minds, as the common lawõs antipathy to a duty to rescue shows.  Suppose you have 

fallen into the sea.  I may be near to you (proximate in the bodily sense), I may have the physical 

power to rescue you (also a bodily sense of proximity), but I have no duty to do so unless our minds 

have met (for example, in a contract; or, indeed, in Cordeliaõs relation to her increasingly decrepit 

father ð she must rescue him, as indeed she did in the play).  The mental proximity of Cordelia and 

Lear is an intersection: she cannot be a daughter without treating him as a father (and vice versa).  

 

The question is: how do minds intersect?  When physical objects (including bodies) intersect they do 

it physically in space.  But minds are not physical entities, so they cannot intersect physically.  And 

they do not occupy space, so they cannot intersect in space.  How (where) do they intersect?   

 

Contract traditionally asked this question in terms of meeting (and Iõll take it that intersection and 

meeting are the same thing).  Traditional legal conceptions (formed prior to Einstein) offered 

temporal simultaneity as a partial answer to the question, where do contracting minds meet?  They 

meet in time.  But a meeting of minds in temporal simultaneity will do nothing like the work that is 

required of it.  

 

 

1.6  - Kant on Temporal Simultaneity 

 

Kant expresses the failure of simultaneity with great clarity.  Time, he holds, is infinitely divisible.  We 

can divide it into billionths of a second.  So there can be no meeting; infinite divisibility means that all 

acts, and therefore all contractual acts, are successive at some depth of division, and this destroys the 
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possibility of an instant of meeting and mutual binding (1796-7, 102).  Kantõs analysis shows that a 

mutual binding in contract never occurs.  The critical pair of acts had to be simultaneous since the 

binding had to be mutual.  Simultaneity was a condition of mutuality, since without it thereõs a gap 

where neither party is bound.  A mutual binding can never emerge from an infinite sequential 

reciprocation of an individual willingness to be bound.  There have been many attempts to overcome 

the problem; for example, striking hands together, burning an inch of candle, striking a gavel, all of 

which attempt to create the required instant.  In general they are attempts at striking a bargain, as 

Professor Lucke put it in his 1962 article (1962, 293), which I remember as one of his students in the 

law of contract at the time).  But it is obvious that there is no instantaneity when you take minds as 

seriously as Kant did: the moments at which each mind registers, say, the clap of hands will, because 

of infinite divisibility, be successive moments not simultaneous; and if the parties identify the clap as 

the binding moment by prior agreement, then the problem transfers to the prior agreement. How was 

that agreement formed? 

 

Now, modern physics shows that Kant was wrong.  Time is not infinitely divisible: beyond a certain 

quantum, called the Planck time, no further division can occur.  But that will hardly save the classical 

theory of contract against Kant's objection.  Consider contriving a meeting of minds at a certain 10-43 

of a second!  And anyway, the problem of the reality of contracts, which Kant so scrupulously sought 

in the subdivision of time, is now reasserted by Einsteinõs special theory of relativity.  Kant could now 

offer the same degree of attention to a contracting party boarding one of Einstein's speeding trains.  

As Einstein showed each mind has its own time; there is no absolute time; so absolutely no possibility 

of simultaneity. 

 

 

1.7  - We Meet (Intersect) in Freedom 

 

Minds meet on the condition of freedom that I have described.  For one mind to fail to allow 

anotherõs freedom ð to steal, as Iõve been putting it by-passes the otherõs mind, not meets it; it goes 

directly and partially to whatever it wants.  For Doe and Roe this applies as much to their meeting on 

the road (tort) as it does to their book contract.  Roe wants the north.  Will she steal Doeõs part in her 

progression to the north?  Her getting the north is tied into Doeõs getting the south - physically, they 

must pass each other. The condition of her not stealing it is that she treats Doe with impartial care - 

the reasonable man in tort law is the impartial man.  When Doeõs progression to the south is given 

impartial status ð equal care, therefore, she meets his mind.  And, of course, vice versa.   

 

And the meeting is the same in contract.  Roe desires Doeõs book and Doe desires her money.  The 

obligation at this early stage is a tortious one - refrain from stealing (taking the book or money by 
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force or trick).  Then, as it grows by further articulation of deed and word, it becomes the ordinary 

contractual one.  But are there not terms in a contract of sale, things that come at some point 

seemingly instantaneously into existence?  No, the very idea of the terms of a contract points to an 

instant of creation; as though there are three successive moments, the first where the parties have no 

contract, the second where they agree and install the terms, and the third where they have a contract 

with the terms.  And these are the three moments which Kant wrestled with, as to which I have 

shown that the middle one, the critical one if there is to be an installation of terms, does not exist.  

The solution is to see that there aren't any terms in any contract, at least not in the conventional 

sense.  Terms in traditional theory have been confused with the description and planning of the 

partiesõ contemplated actions.   

 

In the book contract the terms (in the conventional view) are deliver the book and pay the money.  

But the more fundamental statement of the case is that these are the partiesõ plans; first their 

individual plans (their initiating desires), but then a coming together into a joint plan.  Plans are 

mental things; so the coming together is a growing proximity of minds.  And, of course, the plan 

(contract) might be in writing.  

 

But is there not some point where the making of the contract is completed, as opposed to the 

ongoing relation on the road where there is no point of completion?  No: this also is Kantõs problem.   

The contract itself is never completed in the sense of created.  It is, of course, completed in the sense 

of finished (finished by performance).  But so is the tort relation; there is in both cases a completion 

of the partiesõ meeting of minds.  But it is not a point; it is simply a moving away from each other, 

their desires satisfied ð a moving out of the proximity of minds, we might say.  

 

 

1.8  - Neighbourhoods 

 

There is a difference between the bond of contract and the bond of tort.  We have bonds with 

particular others (this person rather than that one) where the model is contract, and we have bonds 

with a certain generality of others, called neighbourhoods, where the model is tort (the generality of 

other drivers on the road, for example). 

 

The great modern problem of the common law is negligence.  The intentional torts are easy to 

understand because commission as opposed to omission is easy to understand: an intentional tort 

imposes on the other, and is easily precluded by the first arbitration.  But omission is more 

problematical ð so problematical that the courts have almost given up on trying to explain negligence.  

Professor Howarth has written, first having noted that controversy is often a sign of health (1991): 
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The present situation in negligence law is different.  The confusion afflicting it is not the 
confusion that arises from a lively struggle between opposing points of view, but instead it is the 
dispiriting confusion of people who do not know what to do. 

 
Hayne J of the Australian High Court wrote in Brodie v Singleton Shire Council [2001] HCA 29: 

It can readily be accepted that the search for a principled basis, or bases, upon which a duty of 
care will be found to exist is a search that continues.  We have seen the rise and fall of notions 
of proximity, and of general reliance.  We have seen reference to vulnerability, to 
encouragement, and to open-ended statements of conclusion like the three-part incantation said 
to derive from Caparo Industries Plc v Dickman.  None has proved a satisfactory explanation of 
what it is that has moved the debate in a particular case to the conclusion that was reached.  We 
have, at least for the moment, retreated to what is thought to be the safe haven of incremental 
development, perhaps hoping that, in time, a unifying principle or principles will emerge. 

 

I would say, no-one will understand the tort of negligence until they have understood the binding 

power of freedom (from which position they will, of course, reject Lord Goffõs idea of tort law as 

being imposed).  Freedom binds neighbourhoods as well as contracts.  Further, no-one will 

understand tort until they have followed Kant and rejected the idea of contract as an instantaneous 

binding of wills.  The only difference between a contract and a neighbourhood is that a contractual 

relation is closed around particular persons whereas a neighbourhood is opened to a generality of 

persons.   

 

The generality of others, called neighbourhood, was defined by Lord Atkin in 1932 in Donoghue v 

Stevenson. He stated the law of love and he also stated its bounds.  He said ([1932] AC 562, 580): 

The rule you are to love your neighbour becomes in law, you must not injure your neighbour; 
and the lawyerõs question, Who is my neighbour? receives a restricted reply.  You must take 
reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to 
injure your neighbour.  Who, then, in law is my neighbour?  The answer seems to be ð persons 
who are so closely and directly affected by my act that I ought reasonably to have them in 
contemplation as being so affected when I am directing my mind to the acts or omissions 
which are called in question. 

 

Whom am I to love?  My neighbour.  That is, those in my neighbourhoods.  A neighbourhood is a 

broad relation of minds whose meanings have achieved a social objectivity.  A prominent example in 

tort law is the road, the neighbourhood of driving.  The set of meanings constituting a neighbourhood 

is an objective social fact that emerges in history as a vast interplay of substantive impartiality in 

respect of all a neighbourhoodõs players, past, present and future.  This is not to say it is a binding that 

is imposed (Lord Goff).  Neighbourhoods are created by their members with the same impartiality as 

contracts.  

 

Now, I may accept the objective fact of a neighbourhoodõs existence, but why should I be bound by 

it? Suppose I like speeding, and whilst I accept that the neighbourhood of the road is one where you 

donõt speed, I wish to speed.  How can I be bound ð bound by freedom ð not to speed on the road?  
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Is not a collective partiality being imposed on me, who likes speeding?  No, for itõs now an issue of the 

Lockean proviso.  The million upon millions of contributions to the constitution of the modern road 

neighbourhood are a first acquisition of neighbourhood which is binding on me ð and binding in 

freedom - on the proviso that enough and as good was left for me.  And it was.  There is a speedway 

down the road if I wish to use it.   

 

I should add that there are many statutes contributing to the constitution of neighbourhoods (Wills 

Acts, Road Traffic Acts, and so-on); but none imposes a third position so long as it is the statute of a 

free people - a people whose Parliament is constituted by substantive impartiality. 

 

 

1.9  - The Privity of Neighbourhoods 

 

Cordelia asserted the privity of her bond.  In the law of contract privity is crucial to freedom: Iõm 

bound only by my own contracts and not contracts made by someone else.  So also, Iõm bound by my 

own neighbourhoods and not someone elseõs 

 

Our brains are such that we can only deal with a limited number of people and kinds of action at a 

time.  I express this fact by saying that we live our lives in a limited number of contracts (particular 

relations) and a limited number of neighbourhoods (relations open to the generality of others).  This 

is a fact of our nature: how foolish it is to try to be gods (or Kirbys)!  How foolish to try to live our 

lives everywhere.  In most of the difficult cases in negligence the harm that actually ensued was 

entirely foreseeable but its prevention was collateral to the neighbourhoods in which the defendants 

had actually, and in freedom, constructed their lives.  Were the defendants in these cases by virtue of 

collateral foresight to undertake different lives? You live your own life, not someone elseõs. Thus in 

the negligent audit cases notwithstanding that it is clearly foreseeable that an auditor's report might 

get into the hands of some member of the public for whom it was not intended, care in the 

performance of the audit is correctly limited to the interests of those for whom it was intended.  The 

harm to members of the public from a negligent audit (as I said, clearly foreseeable) is collateral to the 

preparation of the audit.  The auditor can say, I am an auditor, not (collaterally) a custodian of audits; 

just as one who really is a custodian of this financial dynamite can say, I am a custodian, not an 

auditor, and be held liable accordingly. 

 

Take another example.  Is a prospective beneficiary able to sue a driver whose negligence kills their 

intending testator while on his way to execute the will?  No.  The loss is collateral to the 

neighbourhood of the road.  But the prospective beneficiary can recover from a solicitor who 

negligently fails to prepare a will for the intending testator before the latter dies (White v Jones ([1995] 2 
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AC 207).  There is a lack of care in each case and the plaintiff suffers the same loss, but because the 

neighbourhoods are different there is liability in one case and not in the other.  Each neighbourhood 

is defined by its meanings.  The meaning of the neighbourhood of the road (the contemplations of its 

participants) does not embrace the testamentary affairs of road-users (how would anyone tell the 

difference between someone on their way to make a will and another on their way to collect a pizza?).  

But it is absurd to think that the neighbourhood of testamentary dispositions does not do just that 

(looking, say, for evidence of an intention to make a will).  

 

If we had greater brains or greater access to relevant information it might be possible to drive on the 

road looking out for intending testators.  As it is, I canõt do that.  So when I go out onto the road I go 

out into a chosen but limited form of life.  To force me into a neighbourhood I have not chosen is to 

force me to live a life I have not chosen.  Of course, a solicitor cannot say that in relation to the 

testamentary neighbourhood. 

 

We can be in more than one neighbourhood at a time.  On the road I am still in my familyõs 

neighbourhood, and must drive carefully for myself for them.  

 

White v Jones was decided for the plaintiff largely on the basis that it was just to hold the solicitor liable.  

In law the last refuge of scoundrels is justice.  Justice is an illicit third position: law has given up when 

it talks about justice.  But White v Jones was really (as Sir Robert Megarry had held in the earlier case of 

Ross v Caunters, [1980] Ch 297) a simple application of Donoghue v Stevenson.  And in Donoghue v Stevenson 

there is no third position.   

 

Both are privity cases, which means they exclude third positions.  Let us simplify Donoghue v Stevenson 

slightly and say that a contract between a manufacturer of ginger beer (A) and a retailer (B) 

contemplated the serving of the ginger beer to a third party, the consumer (C).  In White v Jones there 

is an identical structure; a contract between a solicitor (A) and a client (B) to prepare a will 

contemplated a disposition to certain beneficiaries (C). In both cases, the contemplations of the 

respective neighbourhoods fixed the relations to C within the neighbourhood privity. This is quite 

obvious.  Does the neighbourhood of large-scale manufacture mean anything if there are no 

consumers?  Of course not.  Therefore, Donoghue v Stevenson.  Does the testamentary neighbourhood 

mean anything if there are no beneficiaries?  Of course not.  So intended beneficiaries may sue in the 

testamentary neighbourhood.  In this way, the limit of privity in negligence is a simple function of the 

relevant neighbourhoodõs meanings without the imposition of any third position.  

 

Lord Mustill, who dissented in White v Jones, found a lack of mutuality between the solicitor and the 

beneficiary.  He was right about requiring mutuality (bilaterality, consideraton) but he looked too 
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narrowly for it.  There was certainly a lack of a contract-type mutuality, one between particular 

persons.  But he overlooked the neighbourhood mutuality, one between generalities of persons (the 

generality of solicitors and the generality of beneficiaries).  He then failed to see the particular 

mutuality between the parties that existed by virtue of their joint and particular membership of the 

neighbourhood of testamentary dispositions.  

 

The exclusion of a third position in the constitution of neighbourhoods precisely characterises the 

original arbitration that I described: the substantive results of that arbitration were generated by the 

impartiality of its process, nothing more.  So when I say that Donoghue v Stevenson and White v Jones 

exclude third positions then Iõm saying they would have been amongst that first arbitratorõs results if 

she had got round to them. 

 

(It will be apparent by now that I have moved in this lecture from commons law to common law.  

The law is the same.  The difference is simply the stage of evolution.  When the commons gets round 

to thinking systematically about its commons law and to instituting it ð appointing judges, for 

example, to do the work of the original casual arbitrators ð we have the common law. The institution 

of the commons law in the common law is a positive institution.  But this no more makes the natural 

common law positive law than the institution by the commons of the laws of physics (in its 

universities, in its manuals of engineering) makes physics positive law.)  

 

 

1.10  - The Solution of the Problem of Rescue 

 

A proximity of bodies is insufficient for any legal relation; there must be a proximity (meeting) of 

minds.  Hence the common lawõs basic antipathy to rescue. Suppose, now, that you and I, complete 

strangers but physically proximate, are both walking along the bank of a river.  You slip into it and I 

donõt.  Now, any human appropriation of the physical world, no matter how temporary, is property, 

so the case is that you have taken property in a slippery part of the path, and I have taken property in 

a non-slippery part.  The question we could now ask under the Lockean proviso is have I left enough 

and as good for you?  If I havenõt, then when your part of the path turns out to be not as good as 

mine (ie slippery) I owe you rectification, which in the case might well be saving you.   

 

However, a better answer turns on an analysis of luck. 

 

Luck (a correlate of the worldõs randomness) is a part of the material stuff of the world and therefore 

its acquisition is property.  But here the Lockean proviso applies only to catastrophic ill-luck, and 
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massive good luck.  This is because ordinary luck evens out over time; so there is with ordinary luck 

enough and as good for all.  

 

So if you canõt swim, and are drowning I must rescue you from your catastrophic bad luck.  Why me, 

rather than someone else?  Because Iõm on the spot.  If I didnõt rescue you I would break the 

substantive impartiality of minds established by the Lockean proviso in this little commons by the 

river. 

 

Now, it follows from this that if my rescuing you involves catastrophic risk to myself, the Lockean 

proviso is cancelled.  Your death by drowning is a catastrophe, so I must rescue you. However, when 

this involves risk of equivalent catastrophe to myself, the tables are turned.  For now I myself need 

rescue: I find myself beset by the ill-luck of being (as the identified rescuer) in the wrong place at the 

wrong time, facing a catastrophic possibility (my drowning), from which you must now rescue me.  

And the obvious form of your rescue of me is by your relieving me of my obligation to rescue you.   

 

Generally speaking we do recognise these obligations.  It was catastrophic ill-luck to be living in 

Marysville, Victoria in February 2009, and we are at this very moment providing rectification.  I think 

however that itõs very important to see that this is not a matter of charity.  First, thereõs no third 

(moral) position here.  Our duty to assist comes from the absolute impartiality of the commons 

(relations of minds) in which we live.  Second, whilst we might have a biological (pathological) 

benevolence in this matter, it is important, and far more powerful, to see that it is by freedom that we 

are bound to assist (rescue). 

 

 

1.11  - The Forms of Action 

 

I have been speaking of the substance of contract and tort, and have shown a commonality of that 

substance based upon the substantive impartiality (and freedom) of the original arbitration I have 

described.  I am by no means suggesting that the distinction between them should be abolished.  All 

our thought about the world occurs in forms, and contract and tort are not exceptions to this.  But 

when their substance is in issue ð as it is in cases of extension of the forms or resolution of conflicts 

between them ð the commonality of he substance in the forms must be asserted.  Freedom (the 

freedom of the substantive impartiality I have described) makes everything that is human.  It doesnõt 

just make the contracts between minds: it makes the minds themselves (as I shall show in the second 

lecture).  Anyway, the forms of action at common law are no exceptions to the necessity of forms.  

 



 

 

23 

23 

It is well-known that Maitland thought that the old forms of action would continue to rule the 

common law òfrom their graves.ó (Maitland 1909, Lecture 1).  Less well-known is the fact that, 

Maitland also saw that something else had come to rule us, as well.  James Gordley writes (1991, 2): 

[Maitland] knew that the judges who created the English forms of action did not have 'the great 
elementary conceptions, ownership, possession, contract, tort, and the like', distinctly in mind.  
He concluded that these conceptions had somehow evolved from the English forms of action, 
although he acknowledged that the history of how they evolved had yet to be written. 

 

Gordley's argument is that behind the forms of action there were great movements of thought about 

the nature of law and the fundamental categories; and his book traces these.  So far, he says, there 

have been two critical historical points: the sixteenth century synthesis between Roman law and 

Aristotelian and Thomistic moral philosophy, and then, following it, the European philosophical 

renaissance (the centre of which is Kant).  What more natural, then, when the forms were abolished 

that this tradition should become exposed? 

 

Is the reader surprised that these movements could have such a huge influence on legal thought?  To 

some extent Gordley himself is (at 1):   

With the enactment of the Chinese Civil Code, systems of private law modelled on those of the 
West will govern nearly the entire world.  The organisation of the law and its larger concepts are 
alike even if particular rules are not.  Accordingly, though answers may differ, the problem of 
whether a boy is liable for injuring a playfellow or a seller is liable for defects in his merchandise 
is analysed in much the same way  in Hamburg, Montpellier, Manchester, and Tucson, or for 
that matter in New Delhi, Tel Aviv, Tokyo, and Jakarta.....The origin of this doctrinal structure 
is at present something of a mystery. 

 

The ôsystems of private law modelled on those of the West will govern nearly the entire worldõ?  The 

common law as a universal law?  A law universal in institution as well as conception?  But why 

should this be a puzzle?  When the forms through which we understand the world are opened to the 

world what should we expect to be revealed but the world itself?  It is not 'something of a mystery' 

that ôin Hamburg, Montpellier, Manchester, and Tucson, é. in New Delhi, Tel Aviv, Tokyo, and 

Jakartaõ there is a common conception of the laws of physics.  And Iõm suggesting the same is true of 

human law in the form of the common law. 

 

 

1.12  - Cordelia and Hegel: Radical Particularity 

 

Hegel, the philosopher of universality, despised the common law for its particularity.  Of the view 

that collections of particular judgments are a superior form of law to a code worked through to the 

universal he wrote (1821, Addition 132): 
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The reason alleged [for that view] is that such judgments always retain a certain particularity 
and a certain reminiscence of history which men are unwilling to sacrifice.  But the 
mischievousness of such collections is made clear enough by the practice of English law. 

 

Hegel would have been right to despise the common law had it been descriptively particular.  It is not 

- its concern is always with radical particularity ð but it is very common to confuse the two.  The 

distinction can be seen from the following.  

 

Suppose at some time in the future it became possible for Hegel to be replicated.  Perhaps certain 

DNA structures have been recovered from his burial place and with a very great enhancement of our 

biological engineering techniques (and a little informed speculation) we have been able to come up 

with an exact set of specifications for a Hegel.  The specifications point to an extremely complex 

descriptive particular.  It is a description of Hegel so completely particularised that we now know how 

to replicate Hegel.  The specifications are also universal: any true application of them qualifies as a 

Hegel.  From this we can see that they are not specifications for Hegel, the radically particular person, 

but for a hegel (as we should now write it).  A hegel is descriptively particular - an exhaustively 

particularised description of Hegel - and is therefore universal.  Now, what if we were to make two 

more hegels? (or a thousand: our specifications being universal we can make as many as we like).  Are 

the two we have made both Hegel?  Of course not!  There are now three hegels, and only one of 

them is the radically particular Hegel.  Let us now change that radically particular Hegelõs name to 

Hegel 1, and let us give the others the names, Hegel 2 and Hegel 3.  Each is radically particular; and 

now the three names differentiate them. .   

 

The specifications for a hegel is the descriptive particularity of all three hegels (it is also the universal 

ôhegelõ).  There is one descriptive particularity in our case and three radical particularities.  Suppose we 

now make two kants (making three).  There are now two descriptive particularities and six radical 

particularities. 

 

(The distinction applies to the whole of nature.  For example, in our conventional particularisation of 

the world we distinguish rabbits from foxes.  But within any descriptive particularisation (universal) 

there are many radical particulars ð in the descriptive particularisation ôrabbitõ, for example, this rabbit 

is distinguished radically from that one, and the same for foxes.)  

 

The hegels not being differentiated descriptively, I shall need, if I wish to tell Hegel 2 from Hegel 3, 

to rely upon him to tell me, or I must affix tags or something.  Of course, I can tell Hegel 1 because 

he is the one who is dead, if we take the matter literally.  This shows that our thought experiment with 

hegels only goes so far.  Once made, each hegelõs history diverges from the others, and they lose their 
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identity of descriptive particularity (for example, Hegel 1 is dead).  Their radical particularities are 

unaffected by this; indeed, as we shall see are positively vindicated by it.  

 

Suppose now I make a contract with Hegel 2 for him to write a book of philosophy.  Suppose also 

that someone else makes a contract with Hegel 3 for the same purpose.  Both fail to deliver (Hegel 1 

said it all!).  Common lawyers, who are professionally familiar with radical particularity, will have no 

difficulty here.  It is with Hegel 2 that I have the contract, not either of the other two (at most there 

would be a problem of evidence in distinguishing them).  Suppose I were to sue Hegel 3.  The 

descriptive particularisation ôbroke a contract to write a book on philosophyõ is true of both.  But 

assuming the just-stated problem of identification is overcome, Hegel 3 has a complete defence: my 

contract was not with him.  This shows that the common law of contract is concerned exclusively 

with the actions and responsibilities of radically particular persons. 

 

It is, of course, not just the parties in a common law case who are radically particular.  The bonds of 

its concern also require the distinction between descriptive and radical particularity. A textbook on 

the Law of Contract offers an extended descriptive particularisation of the bond of contract.  But the 

common law is not a textbook.  It follows Cordelia in giving primacy to the radically particular case: 

its generalisations (descriptive particularisations) are always provisional awaiting account to the next 

radically particular case.  Its method is like the scientific method in physics.  An experiment is always 

radically particular, its conjecture (descriptive particularisation) awaiting refutation in the next 

radically particular experiment (Popper 1963).   

 

Our descriptions are our theories.  The common law (through the original arbitrator) was able to 

evolve from the original commonses without theory (1.3) because its concern was with the radical 

particularity of the parties not their descriptions.  
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Lecture 2: Minds  

 

Natural Law in the Evolution of Minds. 

 

2.1  - The Common Law as Natural Law 

 

If a contract rule is to be analysed in current legal philosophy this will be of its structure or nature or 

function: the philosopher will not wish to take a position on the substance of the rule in the way that a 

judge would have to do.  The legal philosopher will say that the reason the contract rule in question is 

offered simply as an example is that the substance of contract rules differ between legal systems and 

any philosophy that is aimed at a universal account of law must be true to this fact.  But what is in fact 

universal is the substantive law of contract (and tort, property, constitution, etc.).  The substantive 

common law that our arbitrator generated without theory from the commons is the universal, natural 

law. 

  

John Finnis distinguishes radically between human law and physical law (Finnis 1980, 40): 

To try to alter the proportions of numbers, or to shut oneõs eyes to the difference between 
light and dark, is (where it is not logically impossible) pointless, profitless, devoid of potential 
advantage to oneself or others.  But to act contrary to justice is frequently advantageous to 
oneself and oneõs friends. 

 

But it is indeed often profitable to break the laws of physics or mathematics.  A fraudulent or lazy 

engineer, say building a defective bridge, gets what they desire (financial profit, sleep, a game of golf) 

by failing to respect the laws of physics; a fraudulent accountant likewise when they ôalter the 

proportions of numbersõ.  It is indeed unjust or unlawful to break a contract we have made; and of 

course we might break it to pursue some selfish benefit for ourselves or our friends.  But we might 

break the bridge, or be careless in its construction, or falsify the accounts, for exactly the same reason. 

 

In this lecture I shall show that he common law described in lecture 1 is natural in two ways.  First, it is 

embedded in the evolution of human minds - in fact, more than that, it is an actual substantive player, 

one without which minds could not have evolved.  Second, the fundamental causality of the common 

law is the same causality as that of physics.  The common law and its mental objects (its contracts, 

property and neighbourhoods) have their causality in the fundamental impartiality of the commons 

with no injection of theory or third position (1.2-3).  They come from nothing.   Physics and physical 

objects also come from nothing.  If God had a plan for the world physics would come from that plan 

(as would the commons law) ð God would in that case have what in the first lecture I called a third 

position.  But God, like the commons I described, is impartial between all possible plans.  He throws 

dice.  



 

 

27 

27 

 

In 1926 Einstein said in a letter to Max Born, one of the founders of quantum physics: ôGod does not 

play diceõ.  He was wrong.  He also said a few years later, to a failed musician who had written to him 

for advice about a lost love:  òFalling in love is not at all the most stupid thing that people do - but 

gravitation cannot be held responsible for itó.  Not gravitation, certainly, but perhaps the physics of the 

dice (quantum physics); for there is a close affinity between the substantive impartiality of the dice of 

physics and the substantive impartiality of the commons and its law of love that I described in the first 

lecture. 

 

The laws of physics express no ôoughtõ.  But nor fundamentally (naturally) do the laws of humans.  The 

law of humans is a law of love, not a law to love.  But that law of love is, I shall in his lecture show, the 

law that constitutes human minds.  We might abandon that law (as tyrants do), but it cannot be by 

mind that we do it.  If minds are undone thereõs no mind left to validate the undoing.  To fail to keep 

the law is to fail to keep the mind; to break the law of love is to sink back into our biology.   

 

The tyrant may not care about this (in ôtyrantõ I include the small tyrants ð all of us at various times ð 

who break contracts, commit torts, etc., as well as the large ones who steal constitutions and therefore 

the lives of a whole people).  But tyrants need to know the nature of their tyranny.  First, there is no 

freedom in it: it is not possible freely to become a tyrant, for freedom is found only in impartial 

relations with others under the law of love (1.4) ð an impartiality they break.  So tyrants brutishly (not 

freely) throw away their freedom.  Second, they lose the others in their lives: they lose love (in note 8 I 

show that they lose all others: they cannot keep some loves).  And third, they fail the species (2.8).  The 

human species is a species constituted by minds, and minds ð I show in this chapter ð are constituted 

by the law of love.  To break the law of love is to slip back into human biology: tyrants become a 

grotesque new species of animal. 

 

I have said that I include in common law its continental equivalents - droit, Recht, diritto and others - 

all based in the Roman ius as contrasted with lex.  But I need to explain this further.  The common 

lawõs essence is its concern for radical particularity (1.12).  This means that its adversarial system, 

opposing two (or more) radically particular parties rather than two theories (descriptions) is a function 

of its nature.  Its concern for radical particularity catches precisely the evolution of minds in the world.  

Minds evolve, I shall show in this lecture, when a species of biological organism takes an interest in its 

membersõ radical particularities rather than physical descriptions (the physical descriptions implicit in a 

physical effect being activated by a certain (described) cause).  The continental systems are not wholly 

adversarial; they are usually called inquisitorial, which insofar as it is not adversarial is an inquisition 

under a Code.  The Codes are illicit third positions or theories, in the terms of the first lecture.  But the 
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people who wrote them knew a thing or two about contract, tort and property, etc.  So the practice of 

the Codes is rather like practising physics under an ancient, occasionally glossated, textbook. 

 

 

2.2  - Brains Becoming Minds (and Lawyers) 

 

Evolution turns into history when the brains of a certain species begin to evolve into what we now 

know as human minds.  This occurred in clusters, in particular localities called commonses.  I shall 

show in this lecture that the evolution of human minds ð the evolution of language, personhood, 

knowledge and consciousness - was founded on the same substantive impartiality and freedom of the 

commons that I described in the first lecture.  

 

Were there lawyers as brains became minds?  Yes.  Cannot brains-becoming-minds make contracts?  

Of course they can, but the proper formulation of the idea is: brains-becoming-minds make biological 

relations-becoming-contracts.  There are contracts (biological relations-becoming contracts) and 

therefore lawyers:  

 

Brains   Brains-becoming-Minds Minds 

Biological Relations BRs-becoming-Contracts Contracts 

Lawyer Brains  LBs-becoming-Lawyers Lawyers 

 

Figure 2 

By biological relations I mean relations between discrete biological organisms.  The progression of the 

three lines go together: brains become minds as biological relations became contracts as lawyer brains 

become lawyers.  Biological relations became contracts (with lawyers attaching) on the basis of the 

substantive impartiality of the commons (lecture 1).   

 

The first arbitrator (described in lecture 1) is to be found in the middle period when lawyer brains 

began to become lawyers.  I would say that moment occurs when she discovered freedom ð the 

impartial binding power of freedom that I described.  That moment was the beginning of history.  It 

was that moment ð the discovery of freedom - when human evolution turned into human history. 

 

Lawyer brains are wholly biological organisms, but I call them lawyer brains because they have ð 

wholly biologically ð begun to take a second level interest in the relations between organisms - how 

one organism is functioning in relation to another.  For example, a species could be dying out because 

its members keep bumping into each other.  A lawyer brain is one that evolves ð wholly by random 

mutation ð to deal with that problem (say, by emitting a warning sound, like my new car does). 



 

 

29 

29 

 

 

2.3  - The Existence of the World 

 

Iõm discussing laws of three kinds: the laws of physics (chemistry, too), biological laws and human law.  

All these laws have their grounding in the world.  What is the world?   

 

The world is the one and only thing we can know beyond doubt.  We know beyond doubt that 

something exists.  We do not necessarily know what the something is (thatõs a further question), but 

once we know that something exists we know that the world exists, for this something that exists is 

the very thing that we call the world.  

 

When Descartes set out to prove the existence of himself, he argued: 'I think, therefore I am' (the 

cogito), and supported this proof by the method of doubt.  Suppose he were deceived about the fact 

that he thinks, thought Descartes.  Even if he were, even if his 'I think, therefore I am' was brought 

about by a deception of his thought, he still existed to be deceived.  Therefore he still exists.  And so 

the method of doubt worked to increase the certainty of his existence.  Now, the cogito is upset by 

Lichtenberg's objection, which was to say that all Descartes was entitled to in order to start his 

argument was:  'there is thinking going on', from which premise 'I am' does not follow (the thinking 

going on might be the worldõs thinking).  But the method of doubt supports something more 

fundamental.  What Descartes is most clearly entitled to is: something exists.  This is the absolute 

bottom of the matter.  And is in fact a world that is indubitable; preserved by all the defences that 

Descartes used for the cogito.  As to the possibility of deception, the indubitable world can be 

supported by the reflection: if I am deceived about the something (if this thought is deceived), it is 

still the case that something (the deception) exists.  So something exists beyond doubt.  This is a 

something we continue to call the world.  The world exists beyond doubt. 

 

And this world exists that exists beyond doubt is not something as in anything.  It is, I shall show, a 

very precise something. 

 

 

2.4  - Substance and Extension 

 

Something exists.  This is existence - the existential substance Iõve just described.  The world is 

existence.  But it is more than existence. 
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It also has extension. Everything you see (hear, feel or smell) is the extension of the world.  Look into 

a microscope: its atoms and molecules are its extension, as well.  And things are extended in time as 

well as space.  Descartesõs idea was that substance was simply extension, including mental extension 

(consciousness).  But that is wrong.  The world might have been inert (unextended), but it still would 

have existed and had substance (inert substance)  

 

The actual worldõs substance is the power of all its laws - the laws of its extensions.  This is quite 

obvious.  Suppose I am holding a stone.  If the law of gravity (an extension of the worldõs substance) 

is a true law of the world, then this stone will fall when I let it go.  The lawful power in this falling of 

the stone is the power of the worldõs existential substance.  This can be shown.   

 

Imagine a second world where stones fall up.  There are now two worlds in your thought: a world 

where stones fall down, and one where they fall up.  Now, let the stone go.  It falls down.  Why?  The 

answer is simple.  It falls down because it is the first world that exists, not the second.  It is the world 

that exists - the existential substance of things - that is the power of this law of falling stones. 

 

The physical world is extended in space and time, and this takes many forms.  Itõs the same for the 

extensions in our consciousness.  Thatõs mental extension.  Physical and mental extensions are 

properties of the world.  These are contingent properties.  Other properties are necessary, for 

example the numbers, and are without extension.   

 

Rather than something as in anything, the world is a very precise something, namely, impartiality.  

Anything partial could not be the world because it could be doubted, and then the doubt would be 

the world. Einstein though that God did not play dice.  But the dice is perfect impartiality between all 

chances.  The fixed law that Einstein sought to substiute for quantum mechanics could not exist 

because it would be a partiality.  

 

The worldõs extensions are partial (this is a chair rather than a table); but they are contingent and 

therefore ordered by impartiality - impartiality between all possible extensions. 

 

Anything partial is contingent.  The chair in front of me is of course partial in its chairness. But it is 

contingent, and anything contingent can be doubted.  I donõt mean doubt in the fanciful sense in 

which anything can be doubted.  The chair in front of me should not be doubted as a contingency.  

But it can and should be doubted as a part of the fundamental reality of the world in anything except 

its contingency.  The method of doubt is in this way substantive: it proves that the fundamental 

substance of the world is contingency.   
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I must qualify this in one way.  The worldõs impartiality orders contingency, but it also orders 

necessity.  Like contingency, necessity too must be impartial,.  So, for the necessary things such as the 

numbers, they can be doubted except insofar as they are impartial.  And they are impartial.  I show in 

note 4 how the numbers are both necessary and functions of impartiality.  The impartiality of 

contingency and necessity is the fundamental substance of the world.  This is the lawful character of 

the something that exists. 

 

But why is there impartiality rather than nothing?  Because there is indubitably something rather than 

nothing, and the only thing the something (the world) could be without expanding the world by the 

addition of something dubitable is impartiality between every possible thing. 

 

That the impartiality of the world is its causal power is confirmed by reflection on first cause. 

 

Suppose there is a first cause.  What is its causal power? Why is it a cause?  If its causal power were 

partial, there would be a question: what is the cause or causal power of this partiality?  Only the causal 

power of impartiality can terminate an infinite (and vicious) regression.  And we do know that the 

causal power of physics is impartiality: in quantum physics God does play dice, ie causes impartially. 

 

 

2.5  - The Impartiality of Substance (Freedom) 

 

God does play dice with the worldõs extensions.  The substance of the world (God if you like) is 

impartial between the worldõs possible extensions.  

 

This is confirmed by the problem (known to every child) of the end (limit) of the world.  If the world 

were a certain thing, 42 perhaps (Douglas Adams), or a set of certain things ð all the chairs all the 

tables, all the hills all the valleys, all the atoms all the molecules - where would it end?  What could 

occur at its limit?  How could it not end?  On the other hand if the fundamental substance of the 

world is impartiality then it is impartial in ending - it neither ends nor doesnõt end.  

 

But more substantial than this childish reflection, quantum mechanics now confirms the substantive 

impartiality of the world (just as the analysis of the commons law did in lecture 1).  In classical physics 

both the position and momentum of a particle were thought to be capable of simultaneous definitive 

description.  The world could be relied upon to be just as we saw it with whatever sort of 

measurement (position or momentum) we proposed.  But in the greatest discovery of the 20th 

century, quantum mechanics, this empiricist comfort was replaced by the quantum state, which is a 

superposition of interfering probability values for each of position and momentum.  The 
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superposition is neither one thing nor the other, but only the interfering probabilities. Against 

quantum mechanics, Einstein maintained that God does not play dice.  But God does play dice.  Put 

simply, the causal power of physics is the power of absolute impartiality between every possibility. 

 

To say that God does play dice is a slightly unedifying metaphor.  Better to say, God is free, that is to 

say, God is not predisposed to this extension of the world or that.  The late medieval theologian Duns 

Scotus (Contingency and Freedom. Lectura I 39) said just that.  God must be free (God cannot be bound, 

for example to the law of gravity, nor bound to create it).  But all of the grounds for Duns Scotus 

saying it were grounds he found in the world: I prefer, therefore, to go no further than to say, the 

worldõs impartial substance is free.  Impartiality between every possibility and freedom are the same 

thing.  The substance of the world and all its causative power is freedom. 

 

 

2.6  - Language is Free (Impartial) 

 

Iris Murdoch expressed this view of Wittgenstein (1992, 281): 

Meaning is slippery and free, language is a huge place ....  Surely we cannot take the imagined 
'assent' of postulated 'groups' as establishing all correctness and intelligibility?  Why is 
Wittgenstein so anxious to set up this machinery which so pointedly excludes the individual 
peculiarity of speaking humans? ....  Of course language depends very generally upon areas of 
'agreement', but is also continuously lived by persons. 

 

Murdoch's conception of the range and subtlety of language, and of its freedom is clearly correct.  

But Wittgenstein is not saying what she says he is.  In fact, his logic of language and the world is the 

condition of language being the free and vast living thing that Murdoch thinks it is and wants it to be.  

The language-game is just the way (the free way) we live the sense of our lives. 

 

Wittgenstein rejected the possibility of a private language.  Suppose we are both looking at an object 

and I declare it red.  Do I mean my private red?  No.  Because I am speaking to you about an object 

between us, I am speaking for your case as well as mine.  For me to take our conversation to be 

about my private meaning of red would mean I was attempting to impose that red upon the 

conversation.  But you are as free of me in this matter as I am of you.  We are tempted to ask in our 

present world of colours whether you see the same colour red as I, but the question is unanswerable - 

we have no access to the other's phenomenal experience itself.  It is also meaningless.  You see 

whatever you see, and I whatever I see, and we bring these phenomenal experiences to our practice 

of talking 'red', upon which event our practice (our language-game, as Wittgenstein called it) either 

flourishes or does not flourish.  
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In On Certainty 509 Wittgenstein wrote:  'I really want to say that a language-game is only possible if 

one trusts something (I did not say "can trust something")'.  What is this trusting something?  

Trusting private knowledge (single stand-point) is always excluded.  And trusting the world to be by 

prior meaning as the relevant language-game says it is (a prior Platonic red, for example) is excluded.  

This latter would be 'can trust something', which Wittgenstein expressly excluded when he wrote: ôI 

did not say "can trust something."õ  He means: he would not subvert his trust by giving a guarantee.  

This ôtrusting somethingõ is trusting the other players of the language-game.  Trust is a logical thing in 

this way: since I have no access to the otherõs phenomenal view (red, for example), its content and 

meaning can only be taken on trust.  There are, of course, some lesser (non-logical) problems of trust 

ð the other might be a liar, or deranged, or a dubious robot, or a lion (a Wittgenstein example) ð but 

trust itself is a pure logical entity. 

 

Wittgensteinõs exclusion of the possibility of private language actually asserts the law of love - to the 

extent that any self denies the equal status in language of any other it descends into the vacuous 

private.  The law of love, the law of impartiality between self and other, is the law of language. It is 

also the condition of freedom.  To speak on the condition of the law of love and its language-games 

is to decline to impose on the other.  I cannot logically impose on myself (for I, the imposer, would 

always escape the imposition); other is as self; therefore I cannot impose on the other.  The language-

game is just the way (the free way) we live the meanings of our lives. 

 

I can illustrate the exclusion of the private by the case of two people looking at an object from 

different sides; an object that we, now in the language, know is the one denoted by the word ôblockõ. 

 

 

 

X           Y 

 

Figure 3: Block 

 

X and Y in the figure are the two personsõ different views (sides).  They represent the sides of the 

object physically bombarding the eyes of differently situated viewers.  There is not yet any word 
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ôblockõ independent of these views; there is at this point in the analysis merely the physically causal 

stimulation of each of their visual senses, which (stimulations) I am calling sides.  But then in the 

language-game, the sides, X and Y in our example, and the myriad of other sides in the language 

community, come together in the form of the word ôblockõ.   The otherõs view is as the selfõs.  Put the 

two together and you have the block.  (I think this analysis also applies to consciousness, but for the 

moment I concentrate on language.) 

 

Might not the person with, say, view X walk around the object and themself get view Y and all the 

other views; and thus themself get the whole block?  But in itself (ie, without assuming the existence 

of the block, without thinking as though one had a Godõs eye) their peripatetic view is simply of the 

side of an object that changes shape, and this is not for our purposes different from the side of a 

static object.  It is not yet the block (we only think it is, because we have already established in our 

language-games the meaning of the block, and that of the various other contributing entities, like the 

space around it; and established it all in our consciousnesses and memories).  

 

Colour-blindness has nothing to do with the argument I am making.  You see red where I see green.  

This is a mere complication in our language-game, to which the argument applies completely: you see 

red when I see green, but is the red that you see (when I see green) the same red that I see when I do 

see red? and so on.   

 

So the idea that there can be a private word ôblockõ is vacuous (like one hand clapping is vacuous). 

 

 

2.7  - Language Could Not have Evolved except in Tandem with the Common Law 

 

Language is made of freedom.  If I insisted on my phenomenal red rather than yours, I would be a 

tyrant.  Language is made of freedom just as contracts, property and neighbourhoods are (lecture 1). 

 

I defined a commons as a locality where clusters of minds evolved. When, on the condition of 

impartiality where your ôredõ is as mine, you and I construct a practice around the set of sounds ôredõ 

we get the word ôredõ (as I have shown).  If I break the condition, thinking the meaning of ôredõ is 

private, I act the tyrant and lose the language.  I wish now to show the connexion between language 

tyranny and ordinary tyranny (that proscribed by the common law). 

 

Suppose you and I, each of us brains-becoming-minds, are beginning to construct a practice around 

the word ôcoat.õ  Seeking warmth is a universal activity, and itõs not difficult to imagine how the 

animal-like sounds attaching to the experience of warmth evolved into words.  As with the word ôredõ, 
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ôcoatõ as a certain sort of grunt became the word ôcoatõ on condition of substantive impartiality - that 

your grunt/word was as mine (the language-game, whose law is the law of love).  Now, my first 

question is: what is the connexion of this to the ordinary law of property in coats?  The word ôcoatõ is 

yours and mine under the law of love (in its language-game), but what of a coat itself; how does a coat 

get to be your coat or my coat in the law of property? 

 

Itõs the same law ð the law of love - Iõve shown that in these first two lectures.  But what is the 

connexion? 

 

Suppose somewhere in our evolution between the grunt and the word, you and I have each made 

ourselves a coat, satisfying the Lockean proviso.  In a simple property sense, thereõs now your coat 

and my coat (as I showed in the first lecture this is implicit in the substantive impartiality of the 

commons).  Suppose I take yours.  This is a breach of the law of property.  But the issue for the 

moment is its effect on language.  You have lost your coat, but have you also lost the evolving word 

ôcoatõ?  In a strong sense, yes.  Further, though I have gained a second coat, I also have lost the word 

(since language is a mutual thing).   

 

Now, these suggestions will strike the reader as implausible.  My stealing your coat at some point in 

the evolution of language is not going to affect the language as it is practised in the evolution of 

generations.  In fact the opposite is likely: the communal reaction to a little theft will serve as a 

striking reinforcement of both the word and the law.   

 

The objection is strong, but I donõt mean a little theft.  My questions relate to the human person in 

general: the ôIõ who takes the coat is the general self who emerges in the long evolutionary process of 

the species as the species brain becomes the species mind; and the ôyouõ whose coat is taken is the 

corresponding general other.  In writing, I shall use the upper case to designate this generality of self 

and other.  So OTHER is the general other and it is instantiated in our evolution by many others 

(many other brains, many other brains-becoming-minds, and many other minds, each of them 

representing the evolving OTHER).  In speaking the lecture I shall improvise.  

 

(ôIõ is a tiny problem here because we always write it in the upper case, but it has a lower case and 

upper case sense.) 

 

The terminology may seem awkward.  It simply marks a continuity in a major direction of our 

evolution.  There are many other evolved qualities that give an equivalent direction.  For example, we 

stand erect and walk.  Our walking might have taken our evolution in any of many possible directions; 

but wherever it took it, it would for a long time be the evolution of a species that stands erect and 
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walks.  So, in discussing the ambulation of humans we might say we WALK; and compare that with 

the case of someone with two broken legs who cannot walk, but is nevertheless a member of a 

species that WALKS.  The difference between walk and WALK is the same difference as that 

between the casual theft Iõve described and a THEFT that might block the evolution of a species. 

 

If through the course of the evolution of the word ôcoatõ it was MY constant practice never to allow 

YOU to keep any coat - I (upper case) am the only one ever with property in coats - then the 

condition of language, YOUR ôcoatõ is as MINE, could never obtain, and there would never be a 

word ôcoatõ between US.  YOU have no coats, so would never have a use for the word.  And the 

point is, YOU is ALL OF US ð sometimes I find MYSELF victim, sometimes thief.  WE have no use 

for coats, so the word cannot evolve.  I am not talking of a world where some are tyrants (with coats) 

and some not (some, therefore, having a use for coats); the generalised I and the generalised YOU is 

all of us indistinguishably - sometimes one, sometimes the other.  So if TYRANTS exist it is ALL OF 

US who have our coats taken.  (It occurs to me that this paragraph is independently a proof of 

Wittgensteinõs argument against private language.)  

 

The meaning of the word ôcoatõ requires two things: first, OUR acceptance of the substantive 

impartiality of the commons, so that WE do actually get the public meaning (YOUR word ôcoatõ is as 

MY word ôcoatõ); but it also requires that YOU do actually have property in YOUR coat (YOUR coat 

is as MY coat, under which law WE each have OUR respective properties).  The point is, language 

evolves in forms of life, and its condition, that other is as self, must also attach to the life if the form 

(word) is to emerge. 

 

It is possible for specific tyrannies to be endemic in language for a while.  For example, ôcoatõ might 

mean something that the male sex wears, and it is quite possible to see how this evolves both in word 

and practice.  My point is that tyranny in general, where ANYONE who gets the power gets the 

coats, is impossible. 

 

The analysis of ôcoatõ applies to every word that signifies something over which we have property.  

And it carries the law of tort (and crime) with it as well.  MY not taking YOUR coat is MY not 

committing the tort of trespass (or the crime of theft).  Further, for non-property torts and crimes, for 

example assault, the analysis carries through on the meaning of ôIõ and ôyouõ.  If I (upper case) take 

myself to be as free to touch YOUR body as I am to touch MY own, the words, ôIõ and ôyouõ, 

themselves disappear from the language.  I and YOU are US, all of US who move through evolution 

to meaning and law.  (It occurs to me that our ordinary practice of putting ôIõ in the upper case but not 

ôyouõ is a pre-Wittgenstein solecism.)  
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Thereõs an easy biological/causal explanation of property in coats and bodies, and the rest.  Many 

animals have instinctual inclinations to property, but this is not what I mean by the law of property?  

The difference is minds (I mean the difference between instinct and human law is minds ð Iõm not 

going to deny that these animals have minds).  Itõs property because itõs the law of minds.  We evolved 

from the purely biological to our human state, which includes language; there is therefore a biological 

base for language.  So there is a biological base for both language and property.  And the two must be 

wholly integrated at all levels of our evolution from the biological/causal to the mental; as we evolve 

from the grunt to the word so we evolve from the instinct of property to the law of property.  We can 

reformulate figure 2  

 

Grunt   corresponds to   Instinct to property 

Grunt-becoming-word  corresponds to  Instinct -becoming law 

Word   corresponds to   Law of Property 

 

Figure 2a 

 

Both the evolution of grunt to word and instinct to law are broken by a breach of correspondence at 

any of these levels. 

 

The short point is, language evolves in forms of life, and its condition, that other is as self, must also 

attach to the substantive life if the form (word) is to emerge. 

 

 

2.8  - Tyrantsõ Law 

 

There is running through the academic discussions of the positive law/natural law issue, the idea that 

a tyrantõs power expressed in the form of law might nevertheless be positive law (for example, Hart 

1961).  The idea that such a TYRANTõs law might be positive law is inconsistent with our evolution 

(the upper case TYRANT being the tyrant of evolution/history).  But what of a lower-case tyrant ð a 

particular tyrantõs law, whose effects in evolution and history are localised?  Such a law will not break 

the species.  Nevertheless, it is a case of the UNIVERSAL thing that would do just that, were it the 

actual direction of our species (actually universal in our evolution/history).  An occasional tyrantõs law 

is a falling-back from the lawful evolution that has made the species.  

 

Evolution turns into history when brains grow minds.  Human evolution has set a definite direction 

for our history.  Humans evolved into the substantive impartiality of the commons and then history 

took over on the conditions established by evolutionõs logic.  Freedom is part of the logic, so the 
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direction of our history is conditioned on freedom.  We have limited control over our evolution; but 

our history we do make.  Our history is contingent.  We might be liberal, or we might not - our world 

at the moment is divided between liberal states and tyrant states (with many states of extreme poverty 

struggling out of tyranny, in the middle).  But there is a direction here, which we must insist on.  

Because of the place of freedom in the logic of the original commons the liberal states have the 

direction of the species.  Tyrants and tyrant-states fail the species. 

 

 

2.9  - The Connexion of Language and Consciousness 

 

X and Y, the two sides of the block in figure 3 come together, also, in our consciousness of the block.  

We should not distinguish the coming of consciousness from the coming of meaning.  Consciousness 

is a show of wholes, not sides; and wholes come from meaning in language (in the complex way 

shown with the block).  I am now looking at dozens of objects in the room: chairs, lights, pictures, 

walls, etc.  I am literally marvelling at the phenomenal show, as everyone does when they think 

philosophically about consciousness.  But in every case what I am conscious of is the object in its 

whole meaning.  All my objects present sides to me, not wholes, but in my consciousness I take them 

as whole by virtue of their meaning.  The meaning comes from language.  For this reason language 

and consciousness should not be separated.  Private language is vacuous.  Private consciousness is 

also vacuous. 

 

Of the block (figure 3), Iõm not conscious of the side in itself (though the physical causation in my 

consciousness is only the side). Iõm conscious only of the block.  (Of course Iõm conscious of one 

side of the bock in the diagram; but the diagram is a whole, not a side. Iõm not conscious of a side of 

the diagram, though it does have a side ð its causal stimulation of my mind as distinct from yours.) 

 

 

2.10  - The Shape of Personhood 

 

Who are the players of language-games?  We are, we human persons.  Thereõs now another question.  

What is a person?  (I think this is the same question as: what is a mind?  And what is a mind? is the 

same question as, what is language and consciousness?) 

 

Descartes thought that by the cogito (I think therefore I am) he had proved the existence of a 

substantial self (a person).  Nietzsche refuted Descartes thus (Beyond Good and Evil, s17): 

With regard to the superstitions of logicians, I shall never tire of emphasizing a small terse 
fact, which these superstitious minds hate to concede - namely, that a thought comes when 
"it" wishes, and not when "I" wish, so that it is a falsification of the facts of the case to say 
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that the subject "I" is the condition of the predicate "think".  It thinks; but that this "it" is 
precisely the famous old "ego" is, to put it mildly, only a supposition. 

 

It is not that the thought is, says Nietzsche, but the thought comes.  This is a crucial step in the 

constitution of the person, for there is now the beginning of a form.  To proceed: if a thought 

comes, to where does it come?  The answer is: the thought comes here, here where I am; as to which, 

Wittgenstein wrote: 'I always find myself at a particular point of my visual space, so my visual space 

has as it were, a shape' (Notebooks 1914-16, 86e), and by this gave us the form of the person.  The 

form was obviously a cone (though he drew it in just two dimensions).  He drew the same cone in 

Tractatus 6.641, and wrote (6.64) of its point as ôa point without extensionõ:   

 

 

 
 

 

 

 

 

 

 Figure 4: Personhood 

 

This is what the person is. But not just a point without extension - that would be an abstract person.  

The person is the shape of vision.  This is a person with a real visual life.  And when we expand the 

analysis from the visual to the rest of the person's life we have a whole real life.  All my perceptual 

senses ð taste, touch, smell, hearing - make a world shaped to me. And all my desires have the same 

logic: everything in the world that I desire, or is connected to my desire (everything causing my 

desire), is shaped to me.  This corresponds to Kantõs idea that desiring/acting humans are ends in self, 

not means to the ends of others (Kant 1785, 429); they are subjects, not objects.  An end in self is the 

extensionless point of desire, and equates precisely to the extensionless point of perception.  When in 

my action I treat another human as object they are object in my field (cone) of desire.  On the other 

hand, when I treat them as end in self I treat them as having their own field (cone), and their own 

extensionless point of desire (their own subjectivity of desire).  I treat them as a person.  This self is a 

real self.  It is real because it is the shape of the real.  This shape is the form of the person.  We can 

say: a person is the logical shape of that part of the physical world pressing to its mindõs perception 

and desire.  

 

How can a logic do this?  What it does is just like what happened when our brains evolved to the 

capacity for mathematics. 
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Prior to our evolution to the capacity for mathematics (when our biology was not up to doing the 

numbers) the mere physical extension of an object manifested to us (had an effect on us) in the way 

of a purely physical cause.  But with the further evolution of our brains we gained the power of active 

connexion to the numbers, and then the very same object manifested to us as, say, one of two.  

Mathematics is also a kind of logical shaping of physical extension.  Consciousness comes through an 

equivalent evolution of our brains into the logical capacity for personhood.  The shaping of physical 

causality to personhood is of the same order of things in the human brain as the shaping of the 

physical causality involved in our seeing two objects.  I now see two hills.  Prior to our evolution into 

the capacity for the numbers the very same hills would have manifested physically to our forbears but 

not as a duality.  In case of both the mind and the numbers the brain evolves into a capacity for a 

certain logic and is selected for.  In the first case the relevant brain grows a mind (more precisely, a 

physical locality of brains grows a commons of minds); in the second case it grows a mathematician.  

The two, of course, are not wholly independent of each other. 

 

 

2.11  - Causalities 

 

This analysis of personhood connects sharply to the nature of physical causality itself, which is also 

extensionless.  And this fact aids the solution of the problem of consciousness.  Suppose that, in an 

ordinary case of physical causality A causes B (cutting an apple from a tree causes the apple to fall, 

say).  A is extended and B is extended, but the cause itself is unextended. The cause itself ð the power 

of its causality ð lies in the impartial substance of the world, which is unextended (2.4-5).  So each 

event of physical causation must pass over the extensionless point of its causality.   

 

Causality must be extensionless.  Suppose, per contra, we give it the extension x.  So we write A 

causes B by A x B.  But that wonõt do, for now the question must arise as to what causes x.  

Something must, because x is (by hypothesis) extended.  What this shows is that causality, including 

physical causality, is unextended.   

 

Further, it is free.  Nothing extended can be free - the chair youõre sitting on is stuck in its extension, 

not free.  Persons are free because they are functions of physically extensionless points (2.10).  The 

world of both physical causality and persons is free (2.5). 

 

The state of affairs with causality looks like this (the dots are extensionless points: 
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A x B becomes (A . X . B)  A . B  A . C  A . . C 

 

Figure 5: Causalities 

 

For consciousness, the double dot in the last is the thing to look to.  Suppose first that consciousness 

does have a physical cause: A physically causes C (consciousness).  That event of physical causation, 

too, must pass over the extensionless point of its causality.   

 

But now we can see a remarkable thing: as the cause passes over the extensionless point of its 

causality it strikes/creates another one, the extensionless point of the person!  Why would we accept 

that there are two such points?  To think there could be two would commit the fallacy of dualism: an 

extreme Cartesian dualism of the bodyõs extensionless point and the mindõs.  

 

 It is better to think that one extensionless point, that of the person, is sufficient for the causation of 

consciousness (to be precise, two person-points related by the law of love: 2.15). Remember that any 

extensionless point exists in the unextended (extensionless) substance of the world, which is the 

power of all causation, physical and mental. 

  

The reason that so many philosophers think that there must be a physical cause of consciousness is 

that they are (rightly) suspicious of tendencies to dualism.  But the extensionless substance of the 

world (the something that exists, the power of causality) is singular ð thereõs only one existence (see 

further, note 4).  Monism is a true view of the world because of this singularity, not because the world 

is an empire of physical causality. 

 

Of course, there is much purely physical causality in consciousness.  There is a close correlation 

between the physical extension surrounding a particular brain and the mental extension of its 

consciousness; and this requires a vast amount of ordinary physical/biological causality in and around 

the brain to bring the surrounding physical extension to the brain.  Upon which event that physical 

extension becomes shaped to personhood and consciousness (they are, I would say, the same thing).  

We are, I think, misled in our understanding of consciousness by the sheer size and variety of physical 

causality.  Think about your consciousness; it is a vast complexity, but every part of that complexity is 

quite obviously ð and obvious to us thinking about our consciousness ð a function of the complexity 

of the physical brain and the physical world.  Thereõs just one little/big thing left to explain: the 

question Iõm talking about, how physical extension connects to mental extension. 

 

Iõve expressed that little/big thing as an issue of the two dots.  Most philosophers think it all lies in 

the first dot, either by cancelling the second (Dennett), or by showing that the first dot is complex 
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enough to embrace the second (Searle) (this second position seems to be seriously misled by the 

complexity of the brainõs physical causality).  And some think of a third dot, an as yet undiscovered 

law of the world that is the cause of consciousness (Chalmers).  Iõm suggesting that all we need is the 

second dot.  All three dots express fundamentally (beneath all the complexity of the brainõs physical 

causality) the same causal power, that of the impartiality of the world.  Would not the second dot of 

personhood be sufficient for consciousness itself?  Is not the shape of personhood the shape of 

consciousness itself?  

 

Personhood is consciousness.  Consciousness very obviously has the shape of personhood.  In fact, 

when you think about it itõs much more plausible to take Wittgenstein, when he said, ôI always find 

myself at the same placeõ to have been talking about consciousness rather than personhood.  Further, 

it would be silly to think there were in the person two shapes ð personhood and consciousness. 

 

 

2.12  - The Active Connexion of Consciousness to the World 

 

Consciousness is in itself a connexion of persons to the physical world (mental extension connects to 

physical extension) ð I mean this in the totally uncontroversial way in which Iõm now looking and 

connecting.  If consciousness were physically caused there would be a second physical connexion; a 

set of physical causes from the world connects the world to me, and then I (ex hypothesi, physically) 

return the compliment and connect back to the world by my consciousness.  Why should we need 

two physical connexions?  (Iõm not here thinking of the case of action, which, since it is always in the 

physical world is always a second physical connexion; Iõm thinking of the consciousness that is behind 

action, as it is behind perception and desire, and Iõm suggesting that for consciousness itself two 

physical connexions (making three in the case of action) are unnecessary.)  And why must the 

connexion have the passivity of physical cause?  Why should it be thought that for something to be 

real it must be possible to demonstrate a passive connexion of it to a temporally prior physical cause?  

Why should connexion not go the other way?  Why not demonstrate the active connexion of the 

something - consciousness - to the physical world?  Physical causation itself has no temporal 

direction.  Time (by which we mean time in space/time) is an extension.  But, as I have shown, 

causation is unextended; so time cannot be part of causation.  So thereõs no temporal reason to give 

priority to the brainõs passive response to a temporally prior physical cause over its active causation of 

mental extension. 

 

The world is conscious of itself, and this consciousness comes in contingent cases of mental 

extension.  This is just as the world has the power of physics and this power comes in contingent 
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cases of physical extension.  The world actively connects to itself, both in physics, where it actively 

makes extensions by way of quantum mechanics, and in consciousness.   

 

Inspecting my consciousness I know that the world is conscious of itself.  Following Lichtenbergõs 

(2.3) and Nietzscheõs (2.10) objection to Descartes, it is better to start from this wider premise than 

the more specific, I know that I myself am conscious of the world.  The world could be inert and not 

conscious of itself.  But, my inspection shows, it is not inert, but is conscious of itself.  Further, any 

particular case of the mental extension of consciousness is contingent.  The objects of mental 

extension are contingent; and I, the evidence I have for the worldõs mental extension, might not have 

been born. 

 

The worldõs contingent extensions, both physical and mental, occur in types, called properties, and 

also in multiple cases of each property.  Each, types and cases, must be potentially infinite (a limit 

here would be an illicit partiality: note 3).  The worldõs consciousness of itself is one of its properties, 

the cases of which are potentially infinite.  The cases of consciousness are called persons, of which I 

am one. (So, in a roundabout way we have overcome Lichtenbergõs and Nietzscheõs objections) 

 

So the way the world makes the active connexion of mental extension to physical extension is by the 

same power that it makes physical extension.  This explains Wittgensteinõs identification, in the early 

philosophy, of the world and the person in what he called two god-heads (Notebooks 1914-16, 178e).  

One puzzle with this identification is that there is only one world but many persons.  However, itõs 

like the number two (itõs very like the number one ð see note 4 ð but Iõll take the more difficult 

number).  There is only one number two but many cases of it in the worldõs extensions.  So there is 

only one person but many cases of it in the worldõs extensions.  In my explanation of persons (2.10) 

Iõve identified them with the geometry of shape and point.  Thereõs only one extensionless point in 

the world but in the geometry of the worldõs extensions there are many.  So for persons.  As for 

shape, consider the triangle.  Thereõs only one non-extended triangle in the world, but many different 

sizes and shapes of it in the worldõs extensions.  For the triangle we can say: the non-extended 

substance of the world, which contains the one non-extended triangle, makes connexion to the 

extended physical substance of the world to produce many different extended triangular shapes. For 

the person: the non-extended substance of the world, which contains the one non-extended person, 

makes connexion to the extended physical substance of the world to produce many different mental 

extensions.  For Wittgenstein, that was the early philosophy.  In the later language-game philosophy 

where the private person is excluded, we must say: there are three god-heads ð the world, the self and 

the other.  Thereõs no non-extended private person, only a non-extended self and other; or, as I 

should prefer to put it, a non-extended law of love ð which, when it makes active connexion to the 

physical world, is the causal power of everything human. 
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There is no more reason to think that physical extension causes mental extension than there is to 

think the opposite.  The world causes both.  There is a correspondence between the two, certainly, 

but correspondence gives priority to neither.  An extreme physicalist - one who wants to explain 

everything in the world by physics (Galen Strawson to distinguish nature (Gk: phusis) from that part 

of it known as physics calls him a physicSalist: 2006) says the correspondence is such that they are 

identical.  But how would the physicalist know this? 

 

 

2.13  - Knowledge 

 

Knowledge of contingencies requires knowledge of contingency. All the worldõs extensions are 

contingent.  And the substance and causal power of these contingencies is contingency.  The 

substance of the world is impartiality (2.5).  This impartiality embraces both necessity (for example, 

mathematics, which is substantively impartial: note 4) and contingency.  All fundamental necessities 

are unextended and substantively impartial.  In respect of all the worldõs contingencies (which are 

extended) the worldõs impartiality means simply its contingency.  Contingency as well as necessity is 

substantive.  So its contingencies are real. 

 

The large objects of classical physics (ôlargeõ means non-quantum, so it includes microscopic as well as 

ordinary and telescopic objects) are real, extended and contingent.  So are the large objects of 

consciousness.  Beneath or within these contingencies is the worldõs substance, its contingency.  Itõs 

not possible to have particular contingencies without the substance of contingency.  This applies to 

the contingent extensions of consciousness (which I call mental extensions).  This means that 

consciousness itself, the thing that carries these mental extensions, is part of the substance of 

contingency.  That substance is part of the causal power of the world.  So consciousness is part of the 

causal power of the world, and the idea of its active connexion to the world is not fanciful (2.12). 

 

Now, as I said, knowledge of contingencies is knowledge of contingency.  So when I look at an object 

of classical physics, say, the block (figure 3), I only gain real knowledge when I know its contingency.  

But I cannot know its contingency by way of physical causality.  Within physical causality there is 

nothing but necessity.  If a contingent A causes a contingent B then B kind of knows A, but not 

really; for real knowledge is knowledge that A might not be (contingency), and within the physical 

causality of A causes B, A, as far as any B is concerned, must be.  The physicalist claims to know that 

consciousness must be physically caused.  But one who is conscious cannot know this because a 

physical effect can have no knowledge of its contingency.  The consciousness in the previous 

sentence is according to the physicalist a complex effect of a set of physical causes.  But such a 
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consciousness cannot know this fact because it cannot know its contingency.  A physical effect 

cannot as a physical effect know its contingency.  And nor can a complex set of physical effects.  As I 

said, within a line of physical causality the causality is necessary. 

 

How, then, do we know the contingency of the block?  Well, obviously, we have the knowledge of 

quantum mechanics ð the knowledge that the world is impartial between all possibilities and therefore 

that whatever objects (extensions) turn up they might have been otherwise But also, if we know the 

block in the way I have described (2.6), that is, through the law of love, then we know another aspect 

of its contingency.  This is the contingency of trust.  I take the other and the otherõs side on trust 

(2.6).  A thing taken on trust is always contingent, for it might be anything at all.  Wittgenstein again:  

'I really want to say that a language-game is only possible if one trusts something (I did not say "can 

trust something")' (On Certainty 509).  If I can trust something it is a necessary thing and needs no 

trust - trust is cancelled in ôcan trust somethingõ.  But if I do trust something it is contingency I trust. 

 

This analysis shows that we have two means of access to the contingency of the world.  The first is 

the results of the experiments that have proved quantum mechanics.  But If I am simply caused, 

including quantum caused, I cannot know this contingency.  Our knowledge of contingency through 

quantum mechanics is therefore incomplete.  It is completed by the law of love.   

 

(Quantum mechanics has cancelled the power of induction. Along with classical physics went what 

we now know to have been the fallacy of universalizing the contingent (the contingent incidence of 

large objects).  This was the thought process known as induction.  A very great deal of philosophy 

over many years has concerned itself with the circumstances in which an inductive inference from 

particular facts can be justified.  With the advent of quantum physics, and in particular because of its 

insight into contingency, we can now see that induction was never a valid process of reasoning.  

Contingent facts, no matter how many, could never be universalized into a law.  All that could happen 

was that they could be connected to the worldõs impartiality, which immediately denied the possibility 

of an induced universal law of this partiality or that (2.5).   This should be a great relief to philosophy: 

induction never yielded a satisfying truth.) 

 

 

2.14  - The Emergence Fallacy 

 

Clearly the development of language and consciousness is a selection advantage (in note 6, I show 

how the freedom of language expedited the invention of the wheel).  However, though natural 

selection is a necessary condition of consciousness - no biological organism or function can evolve 

except by natural selection - it is itself an insufficient condition.  Natural selection canõt by itself 



 

 

46 

46 

produce anything.  One cannot say that the conditions of consciousness will emerge if they are simply 

selected for, for the hard issue of consciousness arises at that point of selection.  There can be no 

random mutation or selection except in accordance with the laws of the world.  So for the crucial 

random mutations (or sequence of them) in the evolution of consciousness, we must be able to show 

the laws, or the state of the world, by which the evolution occurred. 

 

In fact, the simple idea of emergence camouflages a number of fallacies.  There must be some natural 

or logical equivalence between A and B if B is to emerge from A (Galen Strawson 2006); and that, of 

course is why the emergence of consciousness from a world of physical causality has been thought 

such a problem.  Strawsonõs main example of this equivalence is the emergence of liquids from non-

liquid molecular structures, a thing entirely possible because liquid itself is explained in terms of 

molecular structures. So if consciousness is to emerge there must be some equivalence to 

consciousness in the prior state of affairs that explains its emergence. 

 

We can distinguish three forms of emergence, a positive, a negative and a facilitative.  A can positively 

cause B to emerge - here the logical equivalence required is obvious enough.  Second, A can 

negatively (by retraction or disconnexion of cause, perhaps by just getting out of the way) allow B to 

emerge.  Third, A can facilitate the emergence.  Thereõs still an issue of equivalence in negative and 

facilitative emergence; if B is to emerge, there must be some natural or logical equivalent of B in the 

prior state of affairs that A was blocking or failing to facilitate. 

 

What is the prior state of affairs and its equivalence to consciousness that allows physical/biological 

brains (A) to facilitate the emergence of consciousness (B)?   

 

Fundamentally, the equivalence is that of the two dots in figure 5, both of which are extensionless and 

part of the extensionless substance of the world. 

 

 A..B in figure 5 can now be written as A . B . C; that is to say, A physically/biologically causes B (the 

appropriate brain-state), which then facilitates the active connexion of C (consciousness) to the world 

(2.12).  Both A.B and B.C are extensionless and part of the extensionless substance of the world.  

And that is their equivalence. 

 

 

2.15  - The Part of Radical Particularity in the Development of Consciousness 

 

In fact we need at least two organisms (B) and two cases of consciousness (C).  By talking of the 

active connexion of my consciousness to the world, Iõm not saying it is a self-causing thing.  Rather, 
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because consciousness comes as a relation of minds (on the model of the block: 2.6), it is a self/other 

causing thing (self/other is he non-extended foundation of humanness: 2.12)  Call the two organisms 

B1 and B2.  So: [A1.B1 and A2.B2] . [C1 and C2] (the dots mean ôcausesõ).  B1 and B2 are physically 

caused biological organisms that facilitate the development of their consciousness by relating actively 

to each otherõs radical particularity rather than relating through their descriptive/causal relationships 

to A1 and B1. 

 

We could avoid the issue of relation by saying, the world is conscious, and the world causes particular 

cases of consciousness.  That would be true, but rather uninformative.  Why does the world cause 

consciousness in particular cases of persons but not, say, of stones.  The particular law of the world 

that is informative here is the law of the relation of radical particularities, the law of love. 

 

How do our two organisms relate to each otherõs radical particularity?  We need to recall the 

distinction between an objectõs radical particularity and that further conventional particularisation of 

the world that we make by our descriptions (1.12).  Recall the hegels: 

 

A first hegel called Hegel 1 

A second hegel called Hegel 2 

A third hegel called Hegel 3, 

  

to which I now append: 

 

A rabbit called Bugs Bunny 

A tea-bowl called Fuji 

 

  

Physical causality relates by descriptive particularity.  I release a stone, or let me say a tea-bowl, and it 

falls; the relation here is between two descriptions (in fact, two descriptive particulars).  If I release the 

object that can be described as a tea-bowl there will follow the event that can be described as falling 

(what is called the law of gravity is just a more complex version of this relation between descriptive 

particulars).  Now suppose I name the tea-bowl.  The greatest tea-bowl in the world is 350 years old, 

it resides in a Tokyo museum and is called Fuji ð same name as the mountain ð so letõs call our tea-

bowl Fuji.  When I drop Fuji I drop the radical particular as well the descriptive particular.  Both 

characters are in the tea-bowl ð suggesting both the laws of physics (descriptive particularity) and 

conscious personhood. 
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Of course, thereõs no question of inert objects like tea-bowls becoming conscious.  But the analysis 

just given applies to complex biological organisms: biological laws also define a descriptive 

particularity beneath which the organisms are radically particular (we can describe a rabbit, for 

example, as a rabbit or as a case of the physical and biological laws that constitute it).  These 

organisms become conscious when they come to relate to each other by radical particularity rather 

than the description implicit in their biological laws.  Thatõs how consciousness comes.   

 

Organisms relate by radical particularity only under the law of love.  Itõs not possible for a self to 

relate to another except by taking the other as radically particular, and the law of this is the law of 

love; self is radically particular to itself (itõs not a description to itself), and when other is as self under 

the law of love, other is radically particular as well.  It was the law of contract, founded on the law of 

love, that enabled us to distinguish the radically particular Hegel 2 from Hegel 3 (1.12).   Figure 1 in 

1.4 may again be called into service. Suppose there is some part of Roeõs body that Doe likes and 

wants for his pleasure.  That part, or even the whole of her body, takes the place of the apple in the 

figure.  If Doe wants it he must go through Roeõs mind.  To fail to do so is to steal (in this case, rape); 

and as I there said to steal is to create no relation.  To relate to Roeõs extended body is to keep the 

issue in Doeõs private mind, and is no relation of minds at all.  The relation of minds is always the 

relation of non-extended radical particulars.   

 

Suppose our organisms (the species becoming conscious) are in the vicinity of the block (2.6).  

Physical (and extended) causal stimulations come to each of them from a side of the block (a side is 

all the relevant physical causal stimulations).  But then they apply the law of love.  Call the organisms 

you and I.  As your view of the block is taken in as self under the law of love by myself (in the way 

described in 2.6), and vice versa, the block itself achieves a physically disconnected objectivity (the 

disconnexion of physical extension which is the beginning of mental extension).  It then is neither 

mine (in the closed physically causal train that brings its side to me) nor yours (in your closed 

physically causal train); it is an objective thing between us, an objective consequence of our 

application of the law of love.  Our brainsõ logical appreciation of the law of love separates the block 

from the causes (still relentlessly pressing the blockõs sides upon each brain).  And then our 

connexion to the block (object) is no longer wholly one of physical causality, but one from a stand-

point separated from its object and therefore free of it.  The object has become the block of self and 

other, no longer the exclusive causal property of either one of us.  We have switched from a regime of 

exclusive physical causality to one that includes the mutually shaped freedom of personhood.   

 

How do we make that switch?  How do our brains gain the requisite logical appreciation?  It is like 

the numbers.  The numbers are not physical causes, nor are they physically caused.  Consider what it 

was like when humans first saw that 1+1=2.  The number 2 didnõt get up and strike us physically, 
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though there certainly was a physical causal array within which the number existed.  Our brains 

actively grasped it, and when they did they grasped something that cut clean through our causal 

relation to the physical world.  Prior to that event (when our brains were not up to numbers) the mere 

physical causality of an object manifested to us (we may suppose).  After it, we actively connected to 

the numbers, and the very same object manifested to us as, say, one of two.  Consciousness comes 

through an equivalent evolution of our brains into the logical capacity for personhood. 

 

To summarise, as we evolve into language and consciousness, a physically causal side of the block for 

each of us gradually changes into the block.  There are two movements in this process: (1) side to 

block and (2) block out into the world (from the physically causal private).  The movements are tied 

together.  The meaning of the second of these is that the block becomes objective (an objective thing 

corresponding to our consciousness of it).  When our relation to the object was the wholly physically 

causal one of side to brain we were locked solipsistically into the private physically causal train.  We 

were physically causal entities, not persons.  But as it becomes the otherõs block (as well as my own) 

we each become free of the physically causal sides, and by their shaping become persons.  In this 

freedom our brains grow minds - I (the author) do not distinguish the growth of a mind from the 

growth of language and consciousness.  The block is now emerging to our minds (of course, by 

emergence to our minds I mean the evolution of our species into mind).  It is in our brains emerging 

to our minds (this emerging to our minds is also the emergence of our minds).  Originally, our brainsõ 

connexion to the object block was one of exclusive physical causality (to a side).  It is now also the 

phenomenal connexion of consciousness (and meaning).  Our brains are doing consciousness, just 

like the doing of sums.  They are now connected to the world by both physical causality and 

consciousness.  

 

I do not have the space in this lecture to give a detailed example of this briefly described evolution.  

However, for those interested, I have appended to the written version of the lecture an account of 

how a species of biological thermostats might find their radically particular others, become free 

persons, and thereby become conscious.  

 

 

2.16  - The Correspondence of Physical and Mental Extension 

 

The objects extended within my consciousness (mental extension) are the same objects as their 

corresponding objects of physical extension outside it.  It is not the mental objects that are shaped to 

my consciousness - that is an incoherent thought; it suggests that mental objects exist prior to the 

shaping of consciousness).  Rather, it is the extended physical objects outside it that are shaped to 

consciousness, thereby producing a corresponding mental extension.  



 

 

50 

50 

 

There are two elements of consciousness that have to be explained: consciousness itself and the 

mentally extended objects within consciousness.  

 

The mentally extended objects within consciousness are wholly explained by (1) the physics of the 

objects to which they correspond, and (2) the physics of the brain science that brings those objects 

into the person.  Certainly, brain science has much to do in order to complete this explanation, but 

there is no philosophical problem in this.   

 

But the one thing brain science cannot explain is the one Iõm trying to explain ð the single big/little 

question of the coming of consciousness itself. 

 

 

2.17  - Consciousness and the Look of Freedom 

 

To be unextended is to be free (2.5).  Consciousness itself is unextended.  Itõs a logical entity like a 

point in geometry, which is not extended, or a triangle also without extension (cut a piece of wood in 

the shape of a triangle: the wooden triangle is extended, but the triangle itself is not ð itõs a 

mathematical entity).  Nothing in mathematics is extended: two trees are extended, but the number 2 

is not.  Further, even if the cone of the person and their consciousness (2.10) were to have the 

character of being extended, were we to identify consciousness with that extension we would be 

wrong, because consciousness requires a shaping to the other as well the self (as the two conscious 

views of the block in figure 3 show).  This, I think, requires us to say that the shape of consciousness 

is freedom ð both the freedom that holds the ground between two persons (political/legal freedom) 

and that which thereby holds the ground between each person and the physical world around them 

(free will).  Consciousness looks shaped, and so it looks free. 

 

(The identification of consciousness and freedom adds to the idea of the formerõs active causality 

(2.12), for it can be said that the causal power of the world is freedom (2.5).  The causal power of 

contract is certainly freedom (1.4), and now we can say it is also the causal power of consciousness.) 

 

Consciousness looks shaped and therefore free, and as well it looks free independently of its shape.  

Look at something, say the table in front of you, and think about your consciousness of it.  You do 

know that you are being bombarded by the physical causality in and around the table and your brain.  

But despite that, in your consciousness the table looks free of this bombardment.  And it is free 

because it is free between self and other: like the block (figure 3), itõs neither your table nor mine 

(whereas the physical causes bombarding my brain are certainly mine and not yours). 
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As well as holding free ground between persons and the physical world (the table is free) 

consciousness holds free ground between person and person (persons are free).  This is a second look 

of freedom equally obvious from an inspection of consciousness, as I show in the next lecture.  I also 

show the correlativity of love and freedom in the law of love.  The look of freedom in consciousness 

corroborates the place of the law of love in its causation. 
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Lecture 3:  Freedom  

 

Freedom, Love and Greed in Commonses and Markets  

 

 

3.1  - Sartre in the Park: the Human Uncertainty Principle. 

 

The French celebrity philosopher, Jean-Paul Sartre, was out walking in a park one day when a stranger 

appeared.  The stranger as object (mere body) created no problem (1958, 254): 

If I were to think of him [said Sartre] as being only a puppet [or a robot, something 
entirely physical: MJD], I should apply to him the categories which I ordinarily use to 
group temporal-spatial "things".  That is, I should apprehend him as being "beside" the 
benches, two yards and twenty inches from the lawn, as exercising a certain pressure on 
the ground, etc.  His relation with other objects would be of the purely additive type. 

 

Of course heõs not a puppet, heõs a person Sartre says, the presence of whom in Sartreõs own field of 

vision totally disrupts the normal, what he calls additive, relations.  Why?  Well, you will remember 

Wittgenesteinõs description of the person as a conical shape (lecture 2).  The two persons in the park 

are looking through each other like this: 

 
 
 

 

 

 

 

 

 

 

 

 

 

 
 

Figure 6: Two Persons in a Park (War) 

 

By ôadditiveõ Sartre means that the objects of vision can be added to without disruption of the vision.  

However, a disruption occurs when a person enters: you canõt just add the otherõs cone (personhood) 

to the sum of objects within oneõs own cone.  The otherõs body is additive, but the body is not the 
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person.  Wittgenstein is right about persons being constituted by physically extensionless points: if 

persons (their conical shape) had physical extension, as their bodies do, you could see them (of 

course, persons do have one kind of extension ð the mental extension of their consciousness ð but 

no-one can see the consciousness of another). 

 

Things now go alarmingly wrong for Sartre.  He loses the world (255): 

There is a regrouping [around the other: MJD] in which I take part but which escapes me, 
a regrouping of all the objects which people my universe.  This regrouping does not stop 
there.  The grass is something qualified; it is this green grass which exists for the Other; in 
this sense the very quality of the object, its deep, raw green is in direct relation to this man.  
This green turns toward the Other a face which escapes me.  I apprehend the relation of 
the green to the Other as an objective relation, but I can not apprehend the green as it 
appears to the Other.  Thus suddenly an object has appeared which has stolen the world 
from me. 

 

So each, Sartre and the other, steal each otherõs world.  They lose any sense of self and other, and at 

the same time they lose the world.  Neither what they see themselves nor what the other sees is the 

world itself. 

 

The event Sartre described is like the advent of quantum physics in the early years of the last century. 

In classical physics both the position and momentum of a particle were thought to be capable of 

simultaneous definitive (we might say ôadditiveõ) description - the world could be relied upon to be 

just as we saw it with whatever sort of measurement (position or momentum) we proposed.  But then 

in quantum physics this univocal, additive comfort is replaced by the quantum state, which is a 

superposition of interfering probability values for each of position and momentum.  That the 

superposition cannot be additive is known as Heisenbergõs uncertainty principle. It can be one thing 

or the other but not both at the same time.  And this is exactly the case with figure 6: there can be 

Sartre or there can be the other as persons, but not both at the same time.  This fact is the human 

uncertainty principle. 

 

In lecture 1, I described the impartiality of the commons as the exclusion of a third position.  It is 

precisely this exclusion that constitutes human uncertainty.  Einsteinõs opposition to quantum physics 

(2.1) expressed his faith that Heisenbergõs uncertainty would be resolved by the discovery of a 

(univocal) third position.  But Einstein was wrong. 

 

For most of the history of quantum mechanics the view had been taken that the physical uncertainty 

principle was epistemological rather than ontological; that is, that it was just a problem of the obvious 

interference that comes from any act of measuring.  There was in this view no ontological uncertainty; 

merely an uncertainty turning on our way of achieving knowledge of the quantum state.  However, it 

has now been proved that Heisenbergõs uncertainty is ontological: it is a part of reality itself.  
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Reality, the worldõs extension, is uncertain.  In physics the uncertainty is resolved by quantum 

mechanics.  In human relations it is resolved by the substantive impartiality of the commons, whose 

law is the law of love.  The park is in fact a commons (a locality of the relations of minds) and the 

issue between Sartre and the stranger is no different from the evolution of the early brains-becoming 

minds in the first human commons (lecture 1).  The park-bench presents a different face to each of 

Sartre and stranger - one looking at its front, say, and the other looking at its back.  And so there can 

be no reality of the bench ð just a constant alternation (uncertainty) between front of bench and back 

of bench - until these two views are reconciled in the law of love.  This is in just the way we 

reconciled the two views of the block (figure 3).  Unreconciled their state can be pictured as the quite 

violent figure 6.  

 

It is the picture of war, the two sides failing to see each other, seeing only their bodies and bent on 

their destruction. And the picture also of adversaries in the adversary system of the common law ð 

each side trying to devour the other.  Now, the adversary system is the opposite of war.  The point, 

of course, is that in law the two sides are brought to resolution by the impartiality of the commons 

and its judge.   

 

The judge is not simply a peacemaker.  The adversary system of the common law is actually the only 

process appropriate for human uncertainty.  It is important to see that it is not simply an effective 

way of making peace or arriving at the truth.  It is the only way.  Peace is not univocal (it is not a 

third position).  Nor is truth univocal; neither physical truth, nor the truth of human relations is 

univocal, or additive In Sartreõs terms.  In fact the whole evolution of humans is reprised in the 

common lawõs adversary system.  Physical/biological causality prior to the human state is inexorable; 

anything in its path will be devoured. The event of brains becoming minds in the impartiality of the 

commons is the movement from that physical/biological state to the human state.   Adversaries as 

such are mutual devourers, but the coming of the judge is the coming of humanness.  Of course 

humanness is possible without the judge, as it was for Cordelia, but only by the application of the law 

that the judge would impartially apply (as in the first arbitration). 

 

 

3.2  - The Binding Power of Freedom (Part 2) 

 

The world is made of impartiality (2.5).  It is therefore made of freedom.  Impartiality between all 

possibilities is freedom between all possibilities.  And freedom is the power of the worldõs laws.  In 

physics freedom is quantum mechanics.  The human world is also made of freedom.  Contracts and 

neighbourhoods are made of freedom (lecture 1), but also our everyday world ð Sartre and the 
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stranger in the park, for example ð is made of freedom.  When Sartre and the stranger are stealing 

their worlds from each other, neither is free.  But the law of love that reconciles their uncertainty is 

also the law of freedom.  When other is as self neither will impose on the other, so each is free.  At 

both ends the park is free.  Its physics is free and its humanity is free.  

 

Freedom in human law is not simply freedom to choose, as in the conventional doctrine of free will.  

Under this doctrine there is at the point of choice a void.  The void is a void of physical causality (that 

which would otherwise determine the issue).  A void explains nothing: no real idea of humanness can 

turn on a void.  What an extraordinary mistake it is to think that fundamental constitution of 

humanness ð the freedom that makes a mind - is a void!   

 

(Quantum mechanics is sometimes expressed as a void ð matter coming from nothing, a void.  But 

this is nonsense: the so-called void is the whole power of physical causality.)  

 

In human law freedom is not a void, it is the substantive correlative of love.  Writing of erotic love, 

Martha Nussbaum asks (1986, 175):  

Don't they pride themselves on the wholeness and beauty of their natures?  Then how will 
they be willing to identify their proud souls with a cut and jagged face, a set of queerly 
shaped organs?  One miracle presupposes a greater miracle: to get to be the whole, you 
first have to be willing to be the half. 

 

Love, and its language and consciousness is public not private.  To think that oneõs place in the world 

could be private is to think of oneself as a whole - ôthe wholeness....of their naturesõ : the wholeness of 

a private language (Wittgenstein).  This is the opposite of love, and is solipsism: a solipsist's view is 

that of a 'proud soul' from everywhere there is to be. 

 

A kind of miracle, perhaps (coming from nothing in the commons, like the emanations of quantum 

mechanics), the miracle of getting to be half is the miracle of being bound.  How does love bind two 

into one?  It makes no difference whether we think of a conventional case of erotic love ð a marriage, 

say ð or of a simple contract for the purchase of an apple.  In both cases one can describe the whole 

set of perceptions, understandings and desires of the respective parties and yet there remains a further 

question: how do the two sides get to be one, how does love bind?  The answer is that love binds by 

freedom: love does not itself bind but freedom does.  Freedom is the power of love.   

 

(Freedom and impartiality are the same thing: Nussbaumõs part (half) is partial both in the sense that 

it is part of a whole but more significantly in that it is not (yet) impartial.  The part becomes impartial 

when love is bound by freedom.) 
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As I showed in 1.4, freedom mutually allowed creates all bonds between minds. When we contract 

rather than steal, the matter in question is held perfectly in the relation of two free minds, rather than 

the one of the stealing.  This holding of the issue between us is the bond. 

 

 

3.3  - The Breaking of Freedomõs Bonds 

 

Freedom is the bond.  And how is the bond broken?  By the breaking of freedom.  Should I 

decide to break the contract (ôbreakõ is universally and correctly the lawyerõs term) I do so by 

taking the issue of the contract into my own mind, overriding you, breaking your free part in the 

contract; but more fundamentally breaking the freedom that bound us together in the contract, 

and therefore breaking my own freedom as well as yours. 

 

How freedom is broken was shown, more than 30 years ago by PF Strawson, when he distinguished 

two human attitudes, the reactive and the objective (1974).  

 

Suppose Doe and Roe bump into each other.  This is in the first place an event of physical bodies in 

the physical world, no different in that objective or physical frame from, say, Doeõs walking into a 

tree, and it is an event calling for a range of mainly physical causal responses appropriate to the 

objective frame (avoidance, medical treatment, and so forth).  All of these responses are common to 

the objective frame of both the person/person and person/tree events.  But humans are not just 

physical bodies.  They are minds.  And so the person/person event is also a matter for what Strawson 

calls human reaction, in which discrimination within a quite different range of responses is required.  

Is the bump accidental or intentional?, what is this person doing? (not just, what happened?), what 

justification do they have?.  There are many such reactive questions.  Suppose Doe fails to deliver 

goods under a contract.  In the first place there is an objective problem: Roe will have to make do 

without the goods, perhaps find some other way to get them.  But she will also react to Doeõs breach; 

she will resent it, and blame him; she will perhaps sue. 

 

Take a stronger case.  Suppose another person assaults me.  This, too, is in the first place an event in 

the physical world against which I must (objectively) defend: I am attacked by a physical body, and all 

sorts of physical, bodily characteristics (things of the objective frame) are relevant to my predicament 

ñ for example, my attacker is big, strong, and fast.  These (or equivalent) things of the objective frame 

might hold if the attack were by a robot or a lion.  But the case of a human person (one with a human 

mind) is different; for as well as the objective attitude to the physical features of the crisis, I will with a 

person, Strawson shows, experience a large range of reactive attitudes.  I will resent the attack.  I will 
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blame the attacker.  I will prosecute.  My attacker if convicted will be punished (here the state takes up 

the carriage of the reaction). 

 

The relations of minds are limited by what minds (strictly, their brains) can foresee; so the remote 

consequences of an action fracture no human relation.  At the limit of foreseeability, human relations 

have cut out.  The world has, as it were, reverted to physical cause and effect (the objective frame).   

 

It is the same when an accused is tried for crime but is found not to know the meaning of right and 

wrong.  They are declared insane, the strict meaning of this being: they are out of the relation of 

minds (ôout their mindõ is a pre-Witgenstein solecism).  No blaming is possible, nor restoration by 

punishment of a reactive relation of minds.  The òtreatmentó will now be objective; the accused has 

dropped out of the human network of minds back into the physical frame. 

 

Strawsonõs idea of the reactive was developed as a reflection on freedom.  Concerning freedom and 

its relation to determinism ð the relation of the reactive to the (determined) objective - he made this 

observation (1974, 13): 

The real question is .... a question about what it would be rational to do if determinism were true 
é.. If we could imagine what we cannot have, viz a choice in this matter, then we could choose 
rationally only in the light of an assessment of the gains and losses to human life, its enrichment 
or impoverishment; and the truth or falsity of a general thesis of determinism would not bear on 
the rationality of this choice. 

 

I think we can go further than this in the connexion of Strawsonõs argument to freedom (the opposite 

of determinism).  All human relations are made of freedom.  Minds are bound by freedom, and 

reaction is the other side of that binding.  It is the recognition of, and response to, and attempt to 

avert, the breaking of the bonds of freedom.  Reaction accompanies the departure of freedom. A 

reaction is not something that we do when the occasion arises - like a wink, or a shake of the head.  It 

is much deeper than that.  It is as real as freedom.  When we are bound by freedom we are bound to 

reaction on the breaking of freedom.  We should think of it this way: reaction is freedom resisting its 

being broken.  

 

 

3.4  - Perception and Desire 

 

Suppose the stranger notices Sartreõs presence in the park, turns on him and chases him from the 

park.  The same thing happens the next day.  Sartre, through his lawyers, asks why.  It turns out that 

the presence of anyone else in the park disturbs the strangerõs pleasure in its beauty.  Sartre sues, gets 

a restraining order (under the common law ð in his case, le droit), and so recovers his place in the 

park.  The account of Sartreõs exploits in the park has so far been written mainly around perception 
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(and visual perception at that).  But it could have been written around desire.  Persons are constituted 

by equality of desire as well as perception (2.10).  Sartre and the other both desire the park.  And the 

logical problem of the relation of their desires is equivalent to that of their perceptions, and with the 

equivalent resolution (under the common law, in particular, the Lockean proviso). 

 

PF Strawsonõs account of reaction is of matters of desire rather than perception.  You and I are 

looking at an apple; most often no reactive issue of perception arises between us at all - we simply 

perceive the apple ð whereas our relations of desire around the apple are intensely reactive.  This 

peaceful perception of the apple is in fact the most central case of Strawsonõs objective attitude.  

However, beneath the surface of all perception, there are great reactive issues.  Reaction part of our 

deepest conception of ourselves.  And it often surfaces in perception.  I shall give some examples. 

 

Someone looks at a mountain and sees a mine; another ð a blackfella ð sees a sacred place.  One 

person looks at an old building and sees a piece of their heritage, where another sees an opportunity 

for a supermarket.  These questions bring issues and conflicts of desire, of course; but in their depths 

they are issues of meaning in language, and are therefore as much issues of perception as they are of 

desire.  Even something so obviously of desire as a sexual relation is at bottom perceptual.  How is 

the otherõs action ð a mere glance, perhaps, or a touch ð to be interpreted?  The reactiveness of this 

perception becomes very overt when the issue of consent arises, as in the law of rape.  

 

In fact, all our language is reactive, whether it concerns perception or desire.  This is because it is 

founded upon trust (2.6), and the breaking of trust is always reactive.  Sartreõs problem of perception 

in the park is at bottom one of trust and reaction.  Itõs just an accidental fact that we do tend to trust 

one another (respecting, not breaking freedom) in matters of perception rather better than we do in 

desire.  In the early stages of our evolution there was no trust in perception without trust in desire; as 

I showed in 2.7, the perception of a coat could not have arisen without property in coats, that is, 

without a resolution of trust in the matter of competing desires for coats.  But now our trust in 

perception is more sophisticated than it is in desire. 

 

 

3.5  - Reaction in Consciousness: the Look of Freedom 

 

If I get hot, where am I hot?  I am hot here; but there are two meanings of ôhereõ.  When Wittgenstein 

wrote of the shape of visual space he said 'I always find myself at a particular point of my visual space, 

so my visual space has as it were, a shapeõ (Notebooks 1914-16, 86e). This shape is personhood (2.10); 

its point (where Wittgenstein always finds himself) I shall call here, compared with the physical here.  

So I see from here, and I am hot here.  Where does a physical object get hot? 
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How and where it gets hot is easy to explain physically.  And when I get hot my body gets hot 

(informing my brain); this yields an equivalent easy physical explanation.  I am hot here (in my body).  

But when my mind is conscious of being hot I am also hot here - in this non-extended place, my 

personhood.  The thermostat is hot in an extended (physically spatial) place.  And my body is as well.  

But only the latter (my body and brain) is hot and informed here.  Its hotness here is shaped to hotness 

here.   

 

Being hot is a simple experience.  Take a more complex one, fear.  At earlier (biological) stages of our 

evolution (we may suppose) we evolved to a fair degree of physical safety from predators.  

Phenomenal fear had no part in this.  The safety meant that the mutation with the appropriate 

physically causal fear was the one selected for.  Later we became conscious and experienced 

phenomenal fear.  My phenomenal fear is not the objective anticipation of danger here (objective in 

PF Strawsonõs sense).  It is the phenomenal anticipation of danger here.  Thus there are two dangers: 

danger here (to my body) and danger here.  This latter includes the phenomenal fear of death.  As 

everyone knows, the fear of death here is a more concerning thing than the fear of death here ð the 

mere physically causal death of the body.  For the selection of the species at non-conscious levels, it 

doesnõt matter whether a (mutated) survivor be this one or that one; but later in evolution when we 

become conscious, for each (phenomenally) it matters overwhelmingly.  And this is an important 

selection advantage.  If it is fear that is agitating my conscious brain then it is the fact that it is my life 

(the life here) that is at stake that gives point (consciousness) to the fear.  Happiness has the same two 

characters.   

 

And there are more complex emotions where it is your life (the life there) that enters my agitation (or 

causes it).  

 

Why does pain hurt so?  (Fodor 2002, 21-2).  How could pain, which hurts so, possibly be the same 

thing as insensate molecules rushing around in nerve fibres?, he asks.  òThe answer, as of this writing, 

is that nobody has a clueó, Fodor says.  Well, first, why does pain hurt?  Here thereõs an obvious 

identity between the paining (rushing) molecules and the pained response (the response here).  

Paining molecules are causing aversion.  OK, but why does pain hurt so.  Well, the species has taken 

on the aversion (all the aversions here; as many aversions here as there are members of the species), 

but my pain is pain here.  At this moment, at this place, the species pain is all mine.  How can I bear 

that?  It is like death here (as opposed to here, the mere death of the body), in fact is an instalment 

(though my point is more obvious in the case of death).  Why does pain hurt so?  It hurts so.  
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To put this again, there is biological aversion here; but that is only the aversion of the species.  There 

is also pain here, and it hurts so because it is all mine (mine).  

 

The point of the comparison of death can be seen in the fact that for a species an individual death 

means nearly nothing, whereas for the individual it is nearly everything. 

 

It is the same with the pleasures of love. Here implies a there.  There is caused pleasure here, because of 

the there.  But the heightened pleasure of love is pleasure here and pleasure in the pleasure there.   

 

It is easier to see this with love, where we all see the radical (as in radically particular) heightening of 

pleasure.  But after love there is pain.  Both ways, it is here and there that raises the stakes of being 

human. 

 

But why are the stakes so high?  Why does pain hurt so? (Fodor).  But concede the mildest conscious 

pain and the rest follows given random mutation and natural selection.  And thereõs an obvious 

selection advantage in the high stakes that keep us up to the job of being human (pain and love here 

over and above physical aversions and attractions here).  And how does the species achieve the 

heightened pain (and pleasure)?  By becoming a species of radically particular persons (2.15) - persons 

here and there.  

 

PF Strawsonõs contrast between objective and reactive attitudes is that between here and here.  It is 

also comparable to the fundamental contrast in Kantõs expression of his categorical imperative: ôman, 

however, is not a thing, and not something to be used merely as a means; he must always be regarded 

in all his actions as an end in himselfõ (Kant 1785, 429).  Reactive relations are relations between ends 

in self; objective relations are relations to or between things and means.   

 

However, the difference of reactive freedom from Kantõs freedom is crucial to the understanding of 

the human mind.  The first difference is that Kantõs account is of an individual mind, whereas 

reaction is always relational (a thing that occurs between minds).  This means that his freedom could 

only ever be an idea, not a reality: it could not be out in the world between minds.  The second 

difference pertains particularly to the structure of minds.  Kant made his distinction between end and 

means turn on the conception of human reason.  Reaction, however, is not a thing of reason.  

Reaction and reason are in fact incompatible.  Our reactive perception of other humans is immediate; 

we donõt first perceive them objectively (Strawsonõs sense) and then reason to a reactive attitude.  This 

is roughly, as Kant would have it.  It is also roughly as Strawson tended (mistakenly) to put it; at the 

end of òFreedom and Resentmentó he suggests that to think we might abandon our reactive practices 

would be unreasonable.   
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If the reactive does not imply a distinction of reason, what sort of distinction does it imply?  Where is 

it found?  Not in reason; itõs found here and there.  Why my reaction?  You hit me.  You are the one 

who is there, I am the one here, why did you do this thing here?  Where you (that one) are merely there 

and this one is merely here, the relation is objective.  The quality of the reactive is found in the here 

and there.  Where else could it be found? 

 

In the mindõs psychology?  David Chalmers distinguishes the phenomenal (conscious) and 

psychological aspects of the mind on the basis that the former concerns how some mental thing feels 

subjectively and the latter what it does (1996, 11-31).  The reactive could not be psychological ð what 

the mind does ð because that is an objective matter (see also Hart in note 9).  

 

Further, the concept of psychology implies the private mind, which must be rejected.  And must 

especially be rejected in the case of reaction.  The idea of the private mind is a mistake, as Iõve argued 

in lecture 2, but the special trouble it leads to is, on this issue of reaction, considerable.  Minds relating 

in a private mind would be the private mindõs take on the relation between itself and another mind.  

The relation would be encompassed by the private mind, where the idea of reaction is absurd.  It is 

absurd to think of one part of my private mind (my private mindõs take on itself) reacting to another 

part of my private mind (my private mindõs take on a certain otherõs mind).  Reaction occurs between 

minds, not within them.  This is just as freedom occurs between minds, not in them.  The point here 

is that the (otherõs) mind is not the object of reaction in my mind; rather, reaction between minds 

makes the relation of minds which makes each individual mind.  Wittgenstein said (Philosophical 

Investigations 178e): ôMy attitude towards him is an attitude towards a soul.  I am not of the opinion that 

he has a soulõ (Wittgensteinõs emphasis).  It is the attitude of mutual inter-reaction between two minds 

that constitutes those minds (souls). It is the attitude of mutual inter-reaction between two minds that 

constitutes their consciousness. 

 

From the fact that reaction is found in consciousness, it follows that consciousness is pregnant with 

obligation.  If you assault me, or break an agreement my immediate reaction follows from the fact 

that I actually see you reactively.  My way of seeing you reveals the obligation.  And, being impartial 

under the law of love, it goes the other way, as well.  If it is I who makes the assault or breaks the 

contract I immediately experience the reactive necessity of apology.  My act is itself pregnant with 

obligation.  Of course, this is dependant on my continuing to see you reactively.  Sometimes one tries 

to escape the bond - I will not look you in the eye, I will keep out of your way.  Only enured tyrants 

can avoid this.  But then they are practised in seeing their victims purely objectively (PF Strawsonõs 

original sense) ð an objectiveness that we can now call subjective (a tyrant sees his victims in his 

private, unbound, subjectivity. 
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The whole mental extension of consciousness is pregnant with our sense of the human place, any 

major break from which is the occasion for reaction.  This has the look of freedom, and this look is 

an important clue as to its origin in the law of here and there, the law of love.   

 

It is also the objective foundation of obligation in the common law.  In the first lecture I showed that 

the common law could be inferred without theory from the impartiality of the commons.  This can 

now be put with extra power.  The commons is pregnant with obligation.  In it freedom waits to 

pounce with reaction on any breach of its obligations.  

 

 

3.6  - Love and Freedom 

 

The commons is the venue of freedom.  As brains-becoming minds evolved in commonses they 

became free.  The substantive impartiality of the commons that I described in the first lecture can 

equally be expressed as the substantive freedom of the commons.  When each person is treated 

impartially then nothing is imposed on them.  They are free.  This is actually the corollary of the 

argument of the first lecture, which showed that first arbitratorõs finding of the substantive 

impartiality of the commons came about without any substantive input on her part: she imposed 

nothing, which is freedom.  Sartre and the stranger in the park are a small commons, but the analysis 

of their encounter doesnõt change fundamentally should the park get to be a large one full of people, 

nor even should it get to be the whole world (I discuss the commons of the world in 4.5).   

 

Freedom grows out of the commons.  How could this happen?  Well, fundamentally I would say, 

humans are free because the world is free.  The fundamental substance of the world, I showed in the 

second lecture, is impartiality; in quantum physics, for example, the world is shown to be impartial 

between all possibilities.  The world is free between those possibilities. The commons with the 

impartiality of the law of love is free for the same reason.  

 

The law of love ð the law of commons impartiality - is in this way the law of freedom.  Freedom and 

love are logical correlatives.  But this is a highly disputed proposition. 

 

In his account of the Critical Legal Studies movement, Roberto Mangabeira Unger perceived the 

predicament of modernism as one in which we are torn between Venice and Belmont; Venice the 

domain of contract and individualism, Belmont that of love and caring. Freedom and love are, in this 

view, opposed (Unger 1983).  An older and more fundamental version of Ungerõs opposition 

contrasts freedom and solidarity.  Ferdinand Tonnies distinguished what he called gemeinschaft 
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communities from gesellschaft (Tonnies 1887). The former are communities characterised by 

solidarity (a community bound in love), the latter by freedom.   

 

The opposition is false.  Freedom is the binding thing of all solidarities (communities).  There is no 

communal solidarity (love) except on the condition of freedom.  Freedom is the binding thing.  I 

showed that in relation to contract in the first lecture.  Suppose Doe steals from Roe, or imposes in 

some other way on her.  It is obvious that Doe has denied Roeõs freedom.  But as well they form no 

community, no love, no solidarity.  This is because Doe has acted unilaterally, precisely not in 

community: he has by-passed Roeõs mind.  On the other hand, when they contract (when they act in 

freedom) the subject-matter of their contract emerges as the bond of both their minds.  The same is 

true on the large scale.  A tyrant acts unilaterally, precisely not in community: he by-passes the 

peoplesõ minds.  By contrast, a liberal state is the bond of the minds of all the people. 

 

(I should add here that there are no perfectly liberal states in the world.  But there are some states 

where freedom is present and its increase is possible; and there are others where it is blocked. Even in 

these latter states ð even in the most ghastly places in the world ð freedom is present on the ground, 

in the contracts and absences of tort of everyday life.  It is in those places blocked from above) 

 

A liberal state is not defined by its doctrines or theories of freedom (Kant, Mill, the history of the 

Revolution, and so-on).  It may well be solid in those doctrines ð as solid as, say, Iran is in the 

doctrines of Islam - but the condition is the same for both states, freedom.  This means there are two 

sorts of freedom: the theories of freedom, which have definite content, and freedom itself, which has 

no definite content.  If you give freedom definite theoretical content, it follows that there is a further 

question: is the theory of freedom thus instituted, itself free (freely held).  Thus if a state makes 

freedom part of its culture (as the Western states have done) there is a further question: is the state 

free?  It is the answer to this further question, not the content of its culture, that determines whether 

a state is a liberal state (this point has an obvious instance in the case of tyrannies with constitutions 

that proclaim liberty).  

 

The exclusion of the possibility of any theory of freedom is the reason that there are no theories in a 

contract except the theories of the contracting parties.  In the first lecture I discussed the case of Doe 

selling Roe a book for 5 dollars.  In this contract they bring their evaluations (their theories of value) 

to their bargain, and I said that a judge who says, no, the book is worth 6 dollars wholly 

misunderstands the law, and wholly misunderstands freedom.  The judgeõs theory of the value of the 

book ð I called it a third position - is excluded.  In fact, all judicial theories are excluded, as the first 

arbitration described in that lecture was intended to show ð the substance of the common law, and 

that is to say the substance of freedom, arises without theory from the impartiality of the commons. 
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3.7  - Markets: Freedom Without Theory  

 

Markets are the modern commonses: everything Iõve said about commonses applies to markets.  In 

the word ômarketõ I include every possible exchange of human desire; a sexual relation, for example, is 

a trade, and the law of rape a market law.  Freedom is the same with a market as it is with a contract.  

A market itself has no theories, only the theories of the players. In fact, market and contract are 

identical concepts.  To act in a market is to contract: for the common law to require that people act in 

a market is the same thing as its requiring that they contract rather than steal.   

 

Freedom makes contracts without theory (lecture 1).  And so the only intervention by government 

that is consistent with freedom (the only intervention that is not based upon a theory) is to remove 

those who stop freedom.   

 

No-one ever imposes freedom in a market.  The essence of market freedom is this: in a market, 

freedom makes its own way.  The freedom that does this is freedom itself.  It makes its way without 

theory - the only theories in a market are those of the traders, whose theories inform their judgement 

of price (consideration).  Since freedom makes its way the only intervention that is consistent with 

freedom (the only intervention that is not based upon a theory) is to remove those who stop freedom.  

No criminal and no tyrant shall be allowed to operate; they shall be removed so that none shall be 

stopped from the freedom that makes its own way. 

 

Does not the removal of those who would stop freedom imply a theory?  It certainly implies a theory 

of stopping freedom. ð what counts as stopping freedom (what counts as tort, for example) and also a 

theory of efficient ways of preventing the stopping of freedom.  But it does not imply a theory of 

freedom itself.  Freedom itself makes its own way without the need of a theory.   

 

I have said freedom makes its own way.  The difference with a theory of freedom is that no theory 

can make its own way; it must first be created ð how else but by theory? - and then protected by law.  

Another way of putting this is: if no-one is stopping freedom it exists (it makes its own way).  And we 

may contrast this with the fact that to say that no-one is stopping a theory says nothing at all about 

the theoryõs existence.  

 

Two people make a contract.  Freedom makes its own way, so in a sense freedom makes the contract.  

Both propositions are true.  The equivalent is true in physics.  Two people build a house.  But also the 

laws of physics build the house ð the bricks, for example, are held together by the laws of physics.  
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And those laws make their own way.  That is the sense in which freedom makes its own way.  In fact 

freedom making its own way is more fundamental than the laws of physics; as I showed in lecture 2, 

freedom is the fundamental causality of physics, as well (God does play dice). 

 

The current theories of free market economics are indeed theories, and for that reason wrong.  The 

Hayekian strand of these theories says that the best way to maximise human wealth is the free market 

because people are better judges of what counts as wealth than any central planner.  The point 

however is not wealth maximisation - as a goal that is founded on a theory that is arguable and 

dubious at many levels.  It is that in a market, freedom makes its own way, and that is the only way 

for humans to be free. 

 

 

3.8  - Technical Questions About Markets 

 

There are many technical evaluations required for both contract and market.  For the institution of 

the law of contract a police force is required to support contract and discourage theft.  These are third 

positions if you like, but they relate to the institution of the law of contract and of freedom, not to 

contract and freedom itself.  A market being contract writ large, it has a wider and more sophisticated 

range of technical requirements: the building of roads to get to market, the institution of money, the 

institution of limited liability in order to concentrate capital (corporations), the exclusion of 

monopolies and restraints of trade, and so-on. 

 

There is also with markets the problem of markets covert.  For example, there is a market overt in 

road transport but there are hidden costs in having those giant vehicles on our roads.  The hidden 

costs are in the end all costs to real people, who are entitled to have their market place recognised.  

Even an overt market so apparently benign as the Adelaide Central Market leaves a carbon footprint; 

and so our attention must go to the covert market between present persons and future persons.  The 

whole issue of our responsibility for the environment that we leave for future persons is an issue of 

covert market (if ômarketõ seems a strange word here I shall use ôcommonsõ: time is a commons as 

much as space).  Given this last reflection it would be safe to say that no overt market at this time is 

fully lawful (by which I mean fully free and fully a market).   

 

And so adjustments of the overt markets to represent the interests of the otherwise blocked covert 

market players imposes no theory of freedom (no third position).  It requires only a theory of what is 

necessary to prevent the overt market blocking freedom in the covert market. 
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3.9  - The Market and the Law of Tort 

 

In the first lecture I proposed an identity between the law of contract and the law of tort.  Now Iõm 

proposing an identity between contract and market.  It follows that Iõm committed to an identity 

between tort law and market law.  The establishment of this second identity is perhaps the principal 

achievement of the Law and Economics movement of the last 50 years. 

 

Issues of liability in tort are always reciprocal.  To come straight to the most difficult case, this means 

that when Roe assaults Doe there is in the ensuing torts case an equal issue of Doeõs wrong in not 

allowing Roe the pleasure (or whatever it is) of the assault.  Nothing is wrong in itself.  There is no 

morality or, as I put in the first lecture, there is no third position to second-guess human choices.  

There is nothing in the commons except its substantive impartiality.  And this means that Doe and 

Roe must contract about assaulting, and if they donõt contract, and there is a torts case the damages 

one way or the other must reflect a market solution. 

 

This was shown by RH Coase in the founding paper of the law and economics movement, "The 

Problem of Social Cost" (1960).   In any issue of the liability of a defendant there is at the same time 

an issue of the liability of the plaintiff.  This is because if the plaintiff imposes care beyond the 

equilibrium of the market they impose cost (damage) upon the defendant, and that is itself a tort.  His 

article begins with a reference to the problem of a factory owner causing damage to neighbouring 

properties by the emission of smoke.  The conventional legal conclusion was to impose some sort of 

liability on the factory owner, the one who has caused the harm. There was an extraordinary 

obtuseness in the classical common lawyers insistence that harm moved in clear directions.  In Bryant 

v LeFever (4 CPD 172. (1878)) the defendants had by rebuilding their house affected the air movement 

around the plaintiff's chimneys, such that they smoked whenever fires were lit.  Bramwell LJ said that 

the defendants 'have done nothing in causing the nuisance ...  It is the plaintiff who causes the 

nuisance by lighting a coal fire the chimney of which is placed so near the defendants wall that the 

smoke does not escape but comes in to the house' (at 179).  The sense of harm that this reflection is 

able to accommodate moves according to the direction of smoke.  And the nonsense about causation 

responds to that singularity of direction: it is the one who lights a fire who causes everything!  In fact, 

as Coase says (at 13) òThe smoke nuisance was caused both by the man who built the wall and by the 

man who lit the fires.  Given the fires, there would have been no smoke nuisance without the wall; 

given the wall, there would have been no smoke nuisance without the fires.  Eliminate the wall or the 

fires and the smoke nuisance would disappear.ó  Which of these neighbours is getting something for 

nothing (which I call stealing) and thereby harming the other depends simply upon which remedy is 

cheaper.  Coase wrote (at 2): 
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The traditional approach has tended to obscure the nature of the choice that has to be made.  
The question is commonly thought of as one in which A inflicts harm on B and what has to be 
decided is: how should we restrain A?  But this is wrong.  We are dealing with a problem of a 
reciprocal nature.  To avoid the harm to B would inflict harm on A.  The real question is that 
has to be decided is:  should A be allowed to harm B or should B be allowed to harm A?   

 

Suppose that the cost of the plaintiffõs adjustment (changes to the chimney) is 200; and the cost of the 

defendantõs adjustment (changes to the new building) is 100.  Now, anyone who goes to a market to 

buy something will when faced with two versions of the same thing, one costing 200, the other 100, 

take the cheaper.  But who pays it?  This is determined by the impartiality of the original commons 

that I described in the first lecture.  The arbitrator can favour neither party, and must therefore say 

that the cost of adjustment will be shared.  There are two shared solutions available, one costing 200, 

the other costing 100.  Of course it is the latter that will be chosen.  In fact the Law and Economics 

movement has a problem with sharing.  This is because their aim tends to be focussed on wealth 

maximisation, where to choose the cheaper solution maximises the wealth of society ð end of story.  

This is a false and dangerous turn in legal analysis. 

 

 

3.10  - Markets and Persons 

 

A common objection to market analysis is that it concerns the relation of person to thing (wealth) not 

the relation of person to person.  Thus (Baker 1979, 235): 

In a market transaction, what is bought and sold is an object, a commodity.  The buyer or seller 
(the subject) relates only to an object: all orientations are subject-object, never subject-subject. 

 

This is quite wrong and misunderstands the market.  It is in fact only market transactions that are 

subject-subject (human).  If I steal your apple that is a relation of subject to object - your mind is by-

passed by my avoiding the market, actually preventing the subject to subject relation form arising.  

However, if I contract with you in a market for the apple that is a relation of subject to subject, and 

the fact that our transaction is in a market of apples and relates to apples as objects does not change 

the subject to subject (human) dimension of the transaction.  Humanness is found only in relations 

under the law of love, which arise only in commonses or markets.  Freedom and love, I have shown, 

are correlatives: only when freedom makes its own way between two people do they have a loving 

relation. 

 

Baker has been (understandably) misled by the suggestion in standard formulations of law and 

economics that wealth maximisation is the controlling value of economics and of law and economics.  

If it were, it would indeed cause the two disciplines to by-pass the human dimension in favour of a 
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relation to objects (wealth).  But, as I have said, it is the market not wealth maximisation that is 

fundamental to law, and also to economics.   

 

 

3.11  - Negotiation 

 

To understand the impartiality of the market it is important to take a clear distinction between 

negotiation for a contract and the contract itself (the latter being the final form of the market 

transaction). 

 

Negotiation in market poses a fundamental problem of game theory.  Lurking in any transaction there 

is a zero sum game.  I have bananas and want apples, you have apples and want bananas, so we trade; 

but we are not just trading apples and bananas, we are competing to do the best we can in the deal.  

This competition is a zero sum game, that is, what I gain you lose, and vice versa.  That Iõm happy 

with my apples and you with your bananas (win/win) shows only that the game has concluded.  We 

might each think we won, but however the game concludes the fact is what I lost you gained, and vice 

versa.  How, then, can the condition of negotiation be the law of love, how can other be as self in a 

zero sum game?  This is a fundamental problem: every human relation comes about within the zero 

sum logic.  As I have said several times now, there is no law to love.   

 

Suppose two parties are negotiating for the sale of a bag of oats.  What are the rights in that relation?  

Being as yet only a relation of negotiation, the rights are rights of negotiators, who each seek to make 

the best possible bargain.  The law of the negotiation alone, as of all relations, is ôlove the other as 

yourselfõ; but this does not mean that either must in any sense look after the other.  That would quite 

overlook the nature of the relation.  It would be a fair interpretation of a relation of marriage; but 

would make a nonsense of a negotiation relation ð one party thinking they can negotiate both sides!   

On the other hand, if one party defrauds the other, or acts with duress or unconscionability, they 

break the negotiation relation.  What has happened in that case is that two minds have come together 

in a negotiation, but one has failed to give equal status to the other as a negotiator.  It is important to 

emphasise ôas a negotiatorõ: ôas a contractorõ would destroy the possibility of contract - each negotiator 

negotiating both sides of the contract!  Of course, once the contract is in place then each party gives 

equal status to the other as a contractor. 

 

This is borne out by the famous old case of Smith v Hughes, decided in England in 1871.  A contract 

for the sale of oats was in issue, the buyer thinking them old oats, they in fact being new, the 

distinction evidently being of importance (as it is with claret).  Blackburn J said (LR 6 QB 597 at 606-

7 (1871)): 
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Even if the vendor was aware that the purchaser thought that the article possessed [the] quality, 
and would not have entered into the contract unless he had so thought, still the purchaser is 
bound, unless the vendor was guilty of some fraud or deceit upon him, and é. a mere 
abstinence from disabusing the purchaser of that impression is not fraud or deceit; for, 
whatever may be the case in a court of morals, there is no legal obligation on the vendor to 
inform the purchaser that he is under a mistake, not induced by the act of the vendor. 

 

Call the leeway in the bargain for which we compete, L.  In a negotiation L will be claimed by each 

side.  How can other be as self when each is competing for the whole of L?   But there is a simple 

answer to this: in a negotiation we do not seek to do better in the negotiation itself, we seek to do 

better in the contract.  The negotiation itself is governed by the equality of the law of love.  Just as 

there is a lawful equality in the contract (once made) so there is in the negotiation (once established).  

For Smith to deceive Hughes in the negotiation (and incapacitate him from competing for the 

contract) is simply to steal his share of the opportunity for L. 

 

However, If Smith has property in the relevant information, there is no stealing in his withholding it 

(1.3); and this is the explanation of Smith v Hughes. 

 

 

3.12  - Greed (Wealth-Maximisation) 

 

At the biological level we are wealth maximisers in our relation to objects.  Competition is an ordinary 

feature of the biological maximisation of the achievement of desire.  This is in no way inconsistent 

with the law of love, though it would be inconsistent with a law to love.  If there were a law to love I 

would be a wealth-maximiser for you.  There is no law to love.  The law is a law of love, the law of 

our real loves, the ones that we actually have and make.  Outside these relations we are perfectly 

selfish.  We are biological organisms with complex faculties of perception and desire.  As perceiver 

and desirer I am (so to speak) wired to myself and no-one else.  We maximise the achievement of our 

desires.  And we maximise in markets.  We bring our biological wealth-maximising to markets and 

then in markets we are not biological wealth maximisers, but free humans.   

 

But under law and economics reasonings, judges, whose jurisdictions are human not biological, are 

supposed by Law and Economics theorists to become wholesale wealth maximisers (to lawyers, a 

hideous travesty), rather than guardians of the law of the market (Posner 1990, 361): 

From the premise that the common law does and should seek to maximise societyõs wealth, the 
economic analyst can deduce in logical - if you will, formalist - fashion (economic theory is 
formulated nowadays largely in mathematical terms) the set of legal doctrines that will express 
and perfect the inner nature of the common law, and can compare these doctrines with the 
actual doctrines of the common law.  After translating from the economic vocabulary back into 
the legal one, the analyst will find that most of the actual doctrines are tolerable approximations 
to the implications of economic theory and so are formalistically valid. 
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If there were only one relation of minds in a community - the community itself - then the law would 

require the maximisation of the communityõs wealth (the cheaper solution, wholesale).  In that case, 

every other person in the community being as self (under the law), it would not matter to whom 

either wealth or loss accrued; for, applying the law of love, all others are as self, and so the total 

wealth maximisation is as the selfõs wealth maximisation.  (This is an extreme hypothesis, more 

extreme than most law and economics theorists would entertain, because it rejects Pareto 

maximisation.  In Pareto maximisation an increase in wealth is possible provided that no-one is made 

worse-off.  Landes & Posner (1987, 16) use the Kaldor-Hicks variation (sometimes called potential 

Pareto superiority) in which a change is efficient if the winners could compensate the losers.  Each of 

these hypotheses is objectionable for the reasons given in the text; they are wholesale calculations.) 

But the weakest of all the relations of mind that make a community is that of the community itself.  

The common law is not concerned with the community itself, but rather with the individual relations 

of minds that make up the community.  As I shall show in the fourth lecture, the community is a 

network of individual transactions and relations rather than a single concrete entity. 

 

An illustration of what I am saying is this.  Suppose I am looking for a partner in a certain project.  

And suppose the fact is, a partnership with Doe will create more wealth than one with Roe.  But I 

choose Roe, as I am lawfully entitled to do; and Roe accepts.  We have thereby failed to maximise the 

wealth of the larger community.  But such wholesale wealth maximisation is the weakness of 

totalitarianism - it is a strange fact that the modern practitioners of law and a rather hard-nosed 

economics appear to support a form of totalitarianism.  Real relations of mind, by contrast ð the one 

we choose, rather than the ones we might best have chosen - have the strength of freedom.  

Communities are not constituted wholesale by the law of love, but by a net-work of real transactions 

and relations, which carry the strength of freedom.  The law of these relations is the law of love, but 

they must be taken with their own integrity (definition), not obliterated by a totalitarian application of 

that law.  The argument here is Cordeliaõs (the bond, nor more, nor less); its opponent, wholesale 

wealth maximisation, is an unlawful third position. 

 

Posner and his group seek the ôinner nature of the common lawõ, as I do, and they see, also as I do, 

that there is a remarkable correspondence between their conclusions and ôthe actual doctrines of the 

common lawõ.  But, Posnerõs formulation ôthe common law does and should seek to maximise 

societyõs wealthõ is wrong.  It is, however, nearly right because almost everything they say is 

attributable to the market.  A market is fundamentally the physical circumstances of a commons 

viewed according to the law of love.  On condition that their writings are interpreted as founded on 

the market and its logic, rather than on wealth maximisation in itself, the law and economics theorists 

have indeed understood the common law.  



 

 

71 

71 

 

 

3.13  - Greed in 2009 

 

The mistake as to the place of wealth maximisation reproduces the conditions at the bottom of the 

current economic meltdown, where greed (wealth maximisation) has abolished certain parts of the 

financial markets.  (This is just like Sartre and the other in the park ð to abolish the market is to 

annihilate others.)  But it is far too simple-minded to blame greed for the new depression. Greed, as 

Iõve said, is biologically natural.  Humans are absolutely selfish, but we are bound by law.  We are 

bound by the laws of our bodies, including brains (biology) ð in this we are absolutely selfish - and we 

are bound by the laws of our markets ð in which we are bound to the marketõs freedom.  The 

judgement I make to buy something in the market is absolutely selfish, but when I carry the 

transaction through to conclusion I am bound to the market law, and am absolutely unselfish.  Of 

course, Iõm able to break the marketõs law.  But Iõm able to break the biological laws constituting my 

body as well ð for example, I can kill myself causing my body to degrade into non-biological dust.  In 

both cases I cause a higher level of law to degrade into a lower. 

 

There is, I have argued, no theory of freedom; if there were, the theory would contradict itself by 

requiring imposition.  The Cold War was a war between a theory of freedom (Marxõs idea of the 

alienation of humans from their freedom by capital) and freedom itself (market freedom).  Marxism 

lost the Cold War because it had to be imposed.  This, the Cold War with its result, is one of the two 

great events in the history of the last century, the other being the discovery of quantum mechanics.  

Each is part of the history of freedom.  (Oh, what a frabjous day!  What a time to be alive!  Not just 

the people, but the atoms and the molecules, the tables and the chairs, and the valleys and the hills, all 

of us are free!) 

 

Right now the freedom so won is the object of anxious attention.  Given the set of distinctions I have 

just made the issue of the financial melt-down is: what is trade and who is trader - where individual 

greed is good - and what is market and who is market professional, where greed is precluded?  Many 

years ago the High Court of Australia decided that banking was trade and that the Chifley 

governmentõs nationalisation of the banks was an unconstitutional interference with interstate trade, 

commerce and intercourse.  Certainly some part of banking is trade, but there must come a point 

where the provision of money is a condition of the market not a trader in the market.  Iõm not sure 

where that point is, but the issue is clearer in respect of lawyers (itõs implausible to think that the 

financial melt-down has been caused wholly by accountants and bankers without the connivance of 

lawyers).  As to the lawyers, the market and the law are the same thing: we could say to all traders ôyou 

are bound to contract for what you want rather than steal itõ and we would by that fact have instituted 
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the market.  So lawyers breaking the market are lawyers breaking the law. Markets are the modern 

equivalents of the original commonses, and share the common law impartiality described in lecture 1.  

 

Iõve said that in ômarketõ I include every possible exchange of human desire (so, for example, a sexual 

relation is a trade and the law of rape a market law).  The whole of a modern human life is lived in 

markets (even language is a trade: lecture 2).  We are all traders.  But those who participate in the 

constitution of markets are professionals.  What is a professional?  No-one can trade in the market 

who (1) lacks health, (2) lacks education, or (3) lacks market rights; and the provision of these 

requirements is the responsibility of the three principal professions, medicine, education and law.  

Each of these professions is actually a cluster of related professions.  In lawõs cluster is included 

bankers and accountants insofar as they are part of the institution of money (which is part of the 

institution of the market).  As such they are professionally disinterested and incapacitated from greed: 

Because a professional is disinterested itõs not logically possible to be greedy; they have no personal 

interest to be greedy about. 

 

But itõs common now to think of the provision of these professional services as the delivery of 

services in the nature of commodities; and so patients, students and clients become customers, and 

the providers of these commodities are required to compete for these customers as though they were 

traders.  In lawyering very sophisticated versions come in the form of legal/financial commodities.  

And if one wonders where the legal ethics is in such lawyering the answer is clear: there is no legal 

ethics because there is no client. And where there is no client there is no professional relationship.  

The disinterested professional relationship to a client (a better meaning of fiduciary than the 

impossible excess of other-regard described in 1.3) has become a trading relationship where each side 

is interested, and interested only in maximising their wealth (their own greed); a thing wholly proper 

within markets, but wholly a nonsense in the constitution of markets.  Thus does greed ð otherwise so 

wholly a human good - corrupt the market and its professionals. 
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Lecture 4: Perpetual Peace  

 

The Common Law of International Law 

 

 

 

4.1  - The Idea of the End of History 

 

The German philosopher, Hegel, was living and working at the University of Jena in central 

Germany in 1806 when Napoleon came.  One day he looked out of his window and actually (he 

wrote) ôsaw the emperor ð this world-soul ð riding out of the city on reconnaissanceõ (a letter to a 

friend, quoted in Pinkard 2000, 228).  It is widely assumed that in watching this progression of the 

world-soul through Germany, Hegel thought he was looking at the end of history. Well, Hegelõs own 

house was razed, the University was closed down leaving him unemployed and he feared the 

manuscript of his great work the Phenomenology of the Spirit had been lost in the turmoil of the battle. 

 

Hegel may have thought at that time of the end of history, but the idea that he did is probably due to 

his great 20th century interpreter, Alexandre Kojéve (1947).  Kojéve had read the Phenomenology four 

times, he said, without understanding a word.  But then ôI read [it] again, and when I came to Chapter 

IV I realised it (ie, the book) was referring to Napoleonõ (conversation with Gilles Lapouge in May 

1968; quoted in Niethammer 1992, 90).  I suspect that the story of Hegel and the end of history 

might simply be what Kojéve read into the Phenomenology. 

 

Hegel certainly had a view as to what would count as the end of history.  He thought history ended 

when the whole of humankind became free.  The world-soul is the bearer of freedom, so if 

Napoleon was the worldõs bearer of freedom (in the form of the newly-free French state aiming in 

the exploits at Jena and elsewhere at universality) then Koj®veõs interpretation rather vaguely follows. 

 

However, thereõs a simple reason for thinking that history ends in freedom.  Compare biology.  There 

can never be a termination of our purely biological evolution.  Humans have reached a certain 

biological point; but there is not the slightest reason to think this the end of that part our evolution.  

We might develop a greater power of sight, or smell, or larger brains, even wings or fins, or 

something thus far imagined only in science fiction.  Nothing of this biological sort appears to be 

logically precluded.  But freedom is different.  It is not possible even to imagine anything in the nature 

of freedom beyond freedom. 
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There are three notable players in this idea of an Hegelian end of history.  Hegel himself, Kojéve, and 

more recently, Francis Fukuyama.  Soon after the end of the Cold War, Fukuyama (1992) suggested 

freedom might have ended history, to which Samuel P Huntington replied, warning of a clash of 

civilisations (1996).  And then on September 11th 2001 there occurred the very attack on the western 

civilisation that Huntington appeared to have warned of.  So what happened to the thesis of the end 

of history?  

 

Huntingtonõs theory was of a clash of the civilisations of Islam and the West, the West being 

characterised as a civilisation of freedom. His argument followed Toynbee, who wrote of the ômirage 

of immortalityõ, the complacency that seems always to lead universal states (civilisations) to think 

theirs to be the final form of society - the end of history, as it were.  ôSo it was with the Roman 

Empire, the õAbbasid Caliphate, the Mughal Empire, and the Ottoman Empireõ, whose citizens ôin 

defiance of apparently plain factsé[were] prone to regard it not as a nightõs shelter in the wilderness, 

but as the Promised Land, the goal of human endeavours.õ  And so it was for the Pax Brittanica.  As 

their people (the English middle class of 1897) saw it, ôhistory for them was overé.And they had 

every reason to congratulate themselves on the permanent state of felicity which this ending of 

history had conferred on themõ (Huntington 1996, 301.  Huntington is using and quoting Arnold J 

Toynbee, A Study Of History (1934-1961).  

 

But felicity lies in the content of a civilisation (the content that pleases): it is not part of its structure 

of freedom. A civilisation is simply a large culture, and just as there can be no culture of freedom (3.5) 

so there can be no civilisation of freedom.  Freedom is the condition of all civilisations and cultures, 

not the content of any one of them (as I there showed). 

 

The idea of the end of history has been badly misunderstood by people (and I think this includes 

Fukuyama) who have not attended sufficiently to the distinction Hegel made between universal and 

local history.  Of course local histories never end.  Local cultures, including the local culture of the 

West, continue and will continue, always, to be distinguished from one another.  No local history, 

including the history of the West, ends anything.  But the condition of them all is freedom.  

 

 

4.2  - Freedom, Law and Peace 

 

Freedom and law are mutually entailed.  The original arbitrator made her adjudication of substantive 

law without the imposition of any third position, thereby affirming the partiesõ freedom (1.3).  Law 

and peace are mutually entailed.  When human minds are held together by the impartiality of a 

commons they are at peace.  If people keep contracts, respect neighbourhoods and property, avoid 
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torts, etc., (keep the commons law) thereõs no further question about peace: they are by this fact at 

peace.  And the entailment is mutual.  The living together in peace is precisely the keeping of 

contracts, etc.  Therefore freedom, law and peace are mutually entailed. 

 

All three are defined by the exclusion of theory.  Law and freedom are defined by the original 

arbitratorõs exclusion of any third position (any theory) (1.3).  But peace also excludes theory.  This 

follows from the mutual entailment of peace, law and freedom, but it is also the point of the 

language-game philosophy (lecture 2).   

 

When theories relate playfully as language-games, they are by the playfulness (which is really freedom: 

2.6) disarmed from war.  We may, of course, still call them theories, but they are not theories claimed 

to be true.  The language-game philosophy excludes the claim of truth ð such a claim would always 

assert a third position (1.2).  This exclusion of truth means that its dispute of theories is disarmed 

from war.  Now, theories not disarmed are at war as theories, obviously, but how at war by force of 

arms?  A reader asking this question probably lives in a liberal state where the disarmament of 

theories recommended by the language-game philosophy is part of the Constitution.  However, a 

substantive answer to the question requires an analysis of Thomas Hobbesõs idea of war. 

 

(I interpolate that I think the universities have got a problem here.  On the humane side many 

professors are employed to invent theories; can a university be entirely happy that its professors are 

just playing games?  Anyway, back to war.) 

 

Peace is the opposite of war.  It was the great insight of Hobbes to see that any state of humankind is 

a state of war unless there is an assurance to the contrary of war (1651, 13): 

Hereby it is manifest, that during the time men live without a common power to keep them all 
in awe, they are in that condition which is called war; and such a war is of every man against 
every man.  For WAR consisteth not in battle only, or the act of fighting; but in a tract of time, 
wherein the will to contend by battle is sufficiently known: and therefore the notion of time, is 
to be considered in the nature of war; as it is in the nature of weather.  For as the nature of foul 
weather, lieth not in a shower or two of rain; but in an inclination thereto of many days 
together: so the nature of war consisteth not in actual fighting; but in the known disposition 
thereto, during all the time there is no assurance to the contrary.  All other time is PEACE. 

 

Hobbes in this passage distinguishes war from force (ôfightingõ).  So there can be force without war 

(as in police action, for example).  And since war is a mental thing that endures (Hobbesõs ôknown 

dispositionõ), there can be war without fighting.  The insight was to see that this latter fact was a 

consequence of the dependence of peace upon trust.  Where there was no assurance to the contrary 

of war no peace could be trusted and so in reality was war, said Hobbes.  So a peace in which there is 

maintained, for example, two theological theories (religions) is a state of war, unless there is an 

assurance to the contrary of war (as there is in a liberal state with its separation of church and state).   
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Of course, Hobbes thought that the installation of the leviathan (unlimited sovereign power) was the 

assurance to the contrary.  He was wrong, for he could not exclude one sovereign making war on 

another, nor, in fact, an individual sovereign making war on his own subjects, nor indeed the 

sovereign having a theory.  But he was right about war.  

 

 

4.3  - Theories at War 

 

When are theories at war?  When do theories agree?  

 

There are two meanings of agreement: I can make an agreement with you (as in a contract) or you and 

I can agree in what we think (we are in, I shall say, agreeance).  The former is a function of the law of 

love ð other is as self in that other is as free as self, from which contract follows (1.3).  The latter, 

however, founds a perversion of the law of love ð other is as self in that the other agrees with the self.  

The latter is the foundation of many tyrannies, perhaps all.  For example, Carol Patemanõs bok The 

Sexual Contract is an exploration of the mind of the patriarch, who takes womenõs minds to be in 

agreement (agreeance) with his own. 

 

(The second idea of agreement is very pervasive.  There is much to admire in John Rawlsõs Theory of 

Justice, 1971, but itõs foundation is the tyranny of the second meaning of agreement ð what people 

would agree to in the original (blindfold) position.  The substantive impartiality (blindfoldness) of the 

common law has elements in common with Rawls, but it differs  fundamentally because it postulates 

the first and free meaning of agreement.)   

 

In correspondence to the two meanings of agreement, there are two meanings of what is usually taken 

to distinguish a liberal state, the Social Contract.   

 

We can look at the particular histories of all the citizens in a community and by their particular 

common law attachments ð their contracts, neighbourhoods and property - know their place in that 

community.  The community in this sense is a vast network of its citizensõ attachments, and if these 

are broadly free the community is free - a state of affairs capable of being characterised by the term, 

Social Contract.  This is the network idea of Social Contract. 

 

The second idea is more like a plastic sheet of ideology than a network.  A set of citizens broadly 

think the same thing, say they adhere to a certain religion, and thinking the same thing they agree ð 

the second sense of agreement - and are bound together in that agreement.  A community in this idea 
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is a solid plastic sheet of like minds, rather than a network - a state of affairs to which we would 

consider applying the term ôSocial Contractõ only because of the ambivalence of the word ôagreement.õ  

The social plastic sheet of ideology is always a function of tyranny.  Even if all the people in a 

community freely (in a sense of the word ôfreedomõ which escapes me) accept the idea that binds 

them into the plastic sheet, their children must necessarily be born into a tyranny: they will have their 

lives moulded into the plastic sheet (in a free state education is always education into freedom). 

 

The most fundamental aspect of the agreement of minds that constitutes a community is language.  

And this rather nicely shows the issue between network and plastic sheet.  The word ôredõ, for 

example, is not to be explained as minds thinking the same thing, agreeing in that sense, when they 

think the word (2.6) ð this would be language as a plastic sheet.  Rather, language is a set of free 

(playful) radically particular attachments around a certain set of sounds (and pictures); the 

Wittgensteinian language-game is a net-work of freely related humans, rather than a solid sheet of 

agreed private minds. 

 

The plastic sheet is a state of war because in relation to the theory claimed to be true (the one that 

defines the plastic sheet) there is no assurance to the contrary of war.  But they all agree, how can 

there be war?  There are three answers to this.  First, when there is dissent there is war, for the 

dissentient is always attacked by the state (the plastic sheet).  This is usually misnamed crime.  It is 

really war since the issue does not arise within the state but goes to its existence (the continued 

existence of the plastic sheet).  Second, there can be no assurance to the contrary of war between the 

plastic sheet and its neighbours (often occurring because the citizens of the plastic sheet try to escape 

it).  And third, there is war against their children, who are born free, but are moulded by the force of 

indoctrination into the plastic sheet (indoctrination as opposed to education which is always free: for 

the smallest children it is education into freedom).  

 

For states of the social contract as a network of free relations, the assurance to the contrary of war 

has three main elements: first, the separation of church/mosque/synagogue and state, second, the 

freedom of the press and speech in general, and third, the freedom of the academy. 

 

 

4.4  - The Primacy of the Common Law 

 

The end of universal history occurs when there is established in the world universal freedom, law and 

peace.  Well, of course, you might say, whoõs going to disagree with that!  But my point is a bit 

sharper than it seems.  Freedom, law and peace are mutually entailed (4.2); therefore universal history 

ends in any one of them, its ending in either of the other two following by the entailment.  In 
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particular, I shall say: universal history ends in the common law (freedom and peace being entailed). 

Of the three, in the matter of the end of history, the common law has priority: of the three it is the 

one capable of being instituted.  It is the only one capable of being an instituted assurance to the 

contrary of war.  You cannot institute peace except by instituting the common law (you can institute 

momentary peace, as in a ceasefire, but you cannot institute a real peace without the common law.  

And you cannot institute freedom without the common law.  But you can institute the common law, 

upon which real peace and real freedom follow. So for a real, instituted end of history, the common 

law is the necessary element. 

 

Common law freedom is human freedom. Hegel when thinking of the world-soul ending history was 

talking of a different freedom ð Godõs freedom (the freedom in thought thinking about itself).  

Human freedom begins in the commons law, the law of the original commons arbitration that I 

described in 1.3, and it ends in the common law (the argument of this lecture). Now, a commons is a 

locality where clusters of minds relate, and its law is universal when it is international.  International 

law is the law of the international commons ð it is international commons law ð and it is ground of 

the ending of history. 

 

 

4.5  - The International Commons 

 

The international commons is the space of the world.  No major event now occurs anywhere in the 

world without an attendant relation of minds in the international commons (exactly the structure of 

the original commons, exactly how it all began).  Itõs trite to recount the historical engineers of this 

fact, but Iõll mention a few: Cyrus, Darius, the Phoenician traders, Herodotus, Agamemnon, 

Alexander, Julius Caesar, Marco Polo, the sea-explorers (Chinese and European), the Wright 

Brothers, and finally, and maybe the most significant of all, the geeks of Silicon Valley.  Itõs less trite 

to say, colonisation.  Many of the Roman and later European colonisations were accomplished by 

varying degrees of evil.  The colonisers usually said that they were bringing law, but the law they 

brought was not the law they thought they brought.   

 

The law they really brought was the law implicit in the opening of the human peoplesõ minds to each 

other in the international commons.  It was the international commons law, the same law as that 

implicit in the opening of minds to each other in the original human commons.  Mabo v Queensland 

[No 2], (1992) 175 CLR 1 (and I hope this is the last time I ever mention that case) was a slight and 

futile attempt at the impartial arbitration implicit in the original human commons (1.3). 
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So if history ends in freedom it ends in freedom, law and peace.  But first it ends in law.  Itõs not the 

world soul that ends history; it is all the souls of the world in markets constituted by commons law, 

commons freedom and commons peace.  

 

 

4.6  - The Common Law and Warring States 

 

Hegel, however, despised the common law for its lack of theory (see the quote in 1.12).  The 

common lawõs particular and local judgments correspond to the particular and local bonds of its 

citizens, and the point obtains for the citizens of the international commons, whose bonds are 

equivalently local.  A commons, including the international commons is a locality, contrasting 

with the spirit above.  Thereõs no human love in Hegel.  He thought that humans were bound 

together by their duty not their loves (their human bonds). For Hegel the world soul was God 

conceived as the universal consciousness of freedom, and the form of that consciousness was the 

state: ôthe march of God in the world, that is what the state is.  The basis of the state is the power 

of reason actualising itself as willõ - Philosophy of Right, Addition 152).  The state is above us, Hegel 

says.  It is the absolute impartiality, and therefore the freedom, of God.  He ignores that which is 

below us, the commons, with its absolute impartiality between, and therefore freedom of, 

humans (lecture 1).  I am trying to show that universal freedom comes from the commons, not 

from God.  And it is always a function of the relation of radically particular persons (1.12), not of 

universals, no mater how high-falutinõ. 

 

The common law has never thought much of international law, or the state, for that matter.  

Conventional international law is a continental European invention with a pervasive Hegelian essence.  

It pretends to be a law of peace but is in fact a law of war.  

 

 When states disagree, Hegel thought, ôand their particular wills cannot be harmonised, the matter can 

only be settled by warõ (334).  Then (338): 

The fact that states reciprocally recognise each other as states remains, even in war é Hence in 
war, war itself is characterised as something which ought to pass away. It implies therefore é 
that the possibility of peace be retained (and so, for example, that envoys must be respected).  
[And its Addition:] Modern wars are therefore humanely waged, and person is not set over 
against person in hatred. At most, personal enmities appear in the vanguard, but in the main 
body of the army hostility is something vague and gives place to each side's respect for the duty 
of the other. 

 

So in their respect for duty they are on the same side!  For the soldiers in the field this fetish of duty 

becomes obscene; seeking to kill each other in war they are bound to the same duty!  The possibility 

of peace in this state of affairs rests on the tenuous notion that one state will recognise its like in 
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another.  However, even when they do it is nothing but the agreement of like minds ð the agreeance 

of the plastic sheet that gives no assurance to the contrary of war.  Hegel knew how tenuous peace 

was.  The state was Godõs freedom, so states at war are actually asserting Godõs freedom.  In fact, it 

often occurs to him that war is not so bad: two soldiers attempting to kill each other out of duty to 

their respective states are actually refreshing Godõs freedom on earth. 

 

Peace is the disappearance of war.  The model of states at war is that of Sartre and the stranger in the 

park (lecture 3, figure 6).  When other is as self under the law of love a common reality appears, 

which because it is common is peace.  But for states thatõs not possible.  Sartre and other disappear 

into the reality of the park.  This is just as self and other no longer think of the block (lecture 2) as an 

amalgam of their respective views but as an independently real object into which their views 

disappear.  Hegelõs states cannot disappear because they are the foundation in the world of his idea of 

the reality of the human spirit and its freedom.  

 

 

4.7  ð Binding States 

 

If states canõt disappear, they must be bound.  Modern international lawõs answer to this problem of 

states intermittently at war is to move towards the construction of an international legal order of 

norms that binds them.   It is this idea of the international project that allowed Professor DP 

OõConnell to write (1970, 1076): 

The ideal goal of every international lawyer is a state of affairs when the International Court will 
have compulsory jurisdiction in every dispute of a legal character between States.  

 

Hegel would have laughed at this.  To subject states to law was a contradiction - a form of subjecting 

God to law (ôthe march of God in the world, that is what the state isõ), or worse, subjecting law to law.  

But even in modern times, as the international law academy began to think it had a life beyond Hegel, 

the notion was impossible.  Not even Germany or Japan were declared criminal by the instruments 

creating the Nuremberg and Tokyo War Crimes Tribunals.  And Article 19 of the 1996 Draft Articles 

on State Responsibility, which purported, though vaguely, to declare certain state crimes, was dropped 

in the final version adopted by the International Law Commission in 2001.  More than forty years in 

the making, these Articles even now, and quite explicitly, are constructed as a formal shell of what 

state responsibility would be if there were any. 

 

 

4.8  - The Flies in the Bottle 
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Wittgenstein said that the point of the language-game philosophy was to show the flies (philosophers 

with theories claiming truth) the way out of the bottle.  However, some of the flies buzzing in the 

bottle grew long claws, which they used to rip to pieces those flies that sought to escape from the 

bottle, a practice natural enough given that their theories prior to the claws were at war.  What could 

two private minds (minds buzzing around inside their own private parameters) do but batter their 

heads against each other? The growing of claws does not change the underlying nature of the fliesõ 

war over their theories.  As I said, two religions with no assurance to the contrary are almost bound to 

fight.  War is the clash of theories: it is politics with claws, as Clausewitz might have said. 

 

The international law academy is at peace.  It is out of the bottle.  By and large, claws are not used in 

tenure applications, or in decisions to admit someone to one of its learned societies; contracts to 

publish are usually kept; and the just-mentioned processes are most times procedurally fair.  The 

academyõs business is to run complex language-games around questions like, state recognition, where 

does the sea begin?, what rights of political freedom are there against the state?, what are the lawful 

grounds of war?, and so-on - most of you will know the sorts of things Iõm referring to.  

 

Hegel would have found its current language-games idle.  When, as in Hegelõs time, the academy had 

its office within the state, it thereby participated in the universal because the state was the form of the 

universal in the world; the academyõs law was then real law (in Hegelõs sense).  But now the 

international law academy presumes to judge the state. 

 

In this, thereõs a problem of universality that it must face.  Itõs part of its language-game that its norms 

apply to the whole world.  They therefore apply, for example, to Iran.  But do they apply to Iran in 

Iran? or do they apply to Iran in the academy? Iran is back in the bottle, and in the bottle there is war.  

And if the academy were to go back into the bottle to apply its norms to Iran, it would need claws.  

But the academy does not wish to grow claws.  It is living (outside the bottle) at peace; and it is 

important to its whole conception of its life that it act peacefully.  It knows that law is supposed to do 

something on the ground in Iran and the rest of the warring parts of the world ð itõs supposed to be 

the purveyor of real law.  So is there perhaps some way of its intervening in the bottle without claws?  

Happily, it turns out there is: it will send in a norm.  

 

It will make public pronouncements of its norm.  It will celebrate it.  It will assert it with a modicum 

of anger and surprise that people, politicians and states should be so foolish not to see the merit of its 

norm.  And it will teach the norm to students, who will carry it out into the world like envoys (but not 

with claws ð these envoys, initially full of hope, will end up back in the academy). 
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On further inspection the sending in of the norm is revealed to be a fine solution.  The academy 

didnõt want the claws, and it is intervening without them.  But also its norm can be nicely calculated in 

the matter.  It will relieve itself of its embarrassment about claws; its subject is law, so it will be a 

norm against claws ð matters are to be settled by laws not claws.  Even in Iran (or Iraq, or the Congo 

or Sudan or North Korea).   

 

However, thereõs a further problem.  What if someone else from outside the bottle does intervene ð 

does go back into the bottle ð and with claws?  What if someone ð not to be too coy about this, the 

United States of America ð goes into an outlaw state to contest the issue of law on the ground?  This 

is very unfortunate; but the academy will have no option in the matter.  It has sent in its norm, it can 

hardly now retract it.  And it is a norm of law that is against claws: it will apply it, without fear or 

favour, even to the United States itself. 

 

 

4.9  - The illusory Order of International Law 

 

Law comes from the ground (the commons); not from the mind of Hegelõs God; nor from its pale 

imitation, the mind of the academy.  The academician Kelsen said: international law is ôvalid for a 

territory comprising the territories of all existing states, and the territory where states can potentially 

exist..é International law is valid wherever its norms must be appliedõ (1961, 315-16; my emphasis).  

But why must its norms be applied?  In Kelsen, as long as you can find a hierarchy of norms you can 

answer that question by reference to the next tier of the hierarchy.  But what when you get to the top?  

Why should the highest norm, whatever it is, be obeyed?  Here Kelsen finds that his conception of 

law allows him to say nothing more, so he closes the discussion in what he called the grundnorm, 

which for international law was that ôstates ought to behave as they have customarily behavedõ (at 

369) (the plastic sheet again!).  The grundnorm is simply an assumption that the highest norm in the 

system should be obeyed.  Take a theory of law, lock yourself into it and see how far it can take you!  

On reaching the point where the connexion of legal thought to the world was most acutely in issue (ie 

the limit of the system, the end of his definition) Kelsen saw that no connexion was possible; and 

instead of taking the obvious course of deciding that his enterprise had failed he grounded his theory 

in its own termination (the assumption).  Hegel found the closure of law (and state) in a profound 

reflection on freedom.  Kelsen found it simply in a reflection on itself. 

 

Modern international law presents as a normative order of law seeking to regulate the relations of 

states and to some extent persons, more or less as a domestic legal system might seek to control a set 

of unruly citizens.  With this view, the fundamental problem of international law is seen as partly one 

of the law itself ð the law is not yet strong enough to control the unruly ð and partly one of an 
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insufficient development of respect for the law (the willingness to be controlled) on the part of its 

citizens (states).  Essentially this paradigm of international law as a world order establishes itself by 

excluding the possibility of outlawry.  For this reason, it is an illusion.  

 

The opposite of law is outlawry, not crime.   Outlawry is the state of being outside instituted law.  

This is the same thing as being outside the enduring peace that constitutes the law (4.2).  To be 

outside an enduring peace, whether it be domestic or international, is to be in a state of war - 

Hobbesõs original war of ôevery man against every man.õ  This is the original terror, where the life of 

humans is ôsolitary, poor, nasty, brutish and shortõ (Hobbes 1651, 13).  Since only law constitutes an 

assurance to the contrary of war, outlawry is war in Hobbesõs (correct) definition. 

 

Crime occurs within law, not outside it (I exclude organised crime, which is really outlawry, seeking to 

create a war-lordõs fiefdom inside the state but outside its law).  Crimeõs relation to law follows from 

its relation to punishment.  Punishment is the reaction to crime (in Strawsonõs sense: 3.3); it occurs 

within the reactive relations of freedom.  A criminal who is punished is restored to full reactive, that is 

to say free, status in law, such that their community would do them wrong if it nevertheless 

reactivated the issue of their crime.  Punishment is freedomõs way of restoring itself.  But to be 

outside law is to be outside freedom. Outlawry is to be outside reaction: it is an objective, not reactive 

state.  And the relation of the law-abiding to outlaws is always one of war. 

 

To miss the reality of outlawry is to miss the whole problem of international law, which is to institute 

law where it is not.  International law is fully in place and fully in control (and fully law) only in certain 

parts of the world (which parts I shall call, following Kant, the Contract of Peace: 4.11-12).  But in 

other parts it is wholly or substantially absent.  The juridical character of this absence, including in 

degrees, is outlawry.  The proper response to this state of affairs is not to enforce the illusory law 

against those latter parts, it is to replace their outlawry with law, if necessary by war.  Replacing 

outlawry with law is the same thing as instituting peace and freedom (4.2, 4.4). 

 

Compare chess.  Suppose I am playing chess with someone who regularly knocks the pieces off the 

board (a chess outlaw, you see).  This person knocks a bishop off.  No, I say, you donõt move bishops 

in that way, the bishop must be moved along the diagonals of the board.  My response is wholly 

fatuous, but it illustrates the prevailing model of international law.  I am trying to keep the outlaw to 

the law of the board, and thereby maintain the illusion of (the chess worldõs) order, where in truth 

sterner measures are required.  The real point for international law is not to apply law to outlaws and 

outlaw states: it is to overcome their outlawry, if necessary by war. The institutions of law donõt just 

apply, they must be actually built.  
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Three things are particularly potent in reinforcing the current illusion of international law.  One is that 

a real and powerful international law does hold in and between the states of law (by definition, states 

of peace, law and freedom).  But they are not the problem: if you remove the states of law from the 

issue, the fact that an order of law over the rest is an illusion of becomes apparent to all.  The second 

is the United Nations, which reinforces the illusion of law by the added illusion of representation.  

But tyrants represent only themselves: the only peoples truly represented by their states in the United 

Nations, are the peoples of law, who are not the problem.  Tyrant states and failed states are places of 

outlawry, not law.  And the third reinforcement is momentary peace, which, as Hobbes said is really 

war. 

 

A momentary peace (one that is really war because there is no real assurance to the contrary of war) 

gives an illusion of peace, contributing to the illusion of a world order of peace and law.  Suppose 

with a Godõs eye we were able to look at the whole world in one moment and that we found in that 

moment no fighting anywhere.  At last, we say to ourselves, universal peace!  The fatuity of that 

thought shares a common foundation with the attitude of the United Nations to Iraq between 1991 

and 2003, which was to go to almost any lengths to avoid breaking the momentary peace (cease-fire) 

of 1991.  Nothing in recent times shows so clearly the commitment of current international law to the 

illusory world order. 

 

The real foundation of international law is the common law sense of agreement ð agreement as 

contract.  Liberal states agree in their practice not as a plastic sheet but because their peoples trade 

with each other and make a network of free transactions and relations (contracts).  Their peoples 

make the international commons as a free network of international trade (in ôtradeõ I include, as in 

lecture 3, every conceivable exchange of desire).  The illusion in the idea of international law as a 

normative order is easily seen in the reflection, what would be the case if we now excised the liberal 

and tending liberal states from the normative order?  Would anyone on this condition give any 

credence at all to international law as a world order of law in what was left?  Most of the Middle East, 

North Korea, Burma, the Congo, Sudan, all constituting a world order of international law!  

 

The real agreements and real peace of the liberal states are mistakenly taken by the international law 

academy to found the illusion of normative order.  The international commons is mistaken for an 

international set of norms.  And the worst consequence of the illusory order is that it dignifies states 

of war, who are able to pretend to be members of the order and claim its protection from states of 

real law.   

 

 

4.10  - The United Nations 
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The Charter of the United Nations followed Hegel.  Article 2 (1) prescribed: ôThe Organization is 

based on the principle of the sovereign equality of all its Membersõ (not just an equality, which might 

be the law of love, but a sovereign equality, which cannot be).  This may have seemed to the victors 

of World War II a reasonable supposition about their number (just as Grotiusõs survey of early 17th 

century Europe judged the equality of those absolutes to be a fair thing).  But the Organisation was 

negligent in its development.  As colonies threw off their imperial shackles, no questions about real 

freedom were asked.  No doubt the Cold War was a reason for this.  But the main failure was in the 

understanding of freedom.  There is a problem of freedom for these previously oppressed peoples, 

they reasoned.  How shall we solve it?  Why, the great Hegel has shown us that where there is a state 

there is freedom.  So we shall declare them states!  Then they will be free.  And they will graduate into 

the international law world order.   

 

There is no clearer or more serious case of the illusory idea of international law as a world order than 

this.  The United Nations is conceived as the principal institution of this illusory order.  But this 

conception, and the United Nations itself, is a dangerous illusion.  There is no legal order spanning 

the world.  Law, including international law, exists only in and between liberal and liberal-tending 

states.  Outside these states - outside the international commons of peace - there is war.  Outside 

them there is no ôassurance to the contrary of warõ, which is war (Hobbes). 

 

 

4.11  - Perpetual Peace 

 

Immanuel Kantõs idea of the end of history was perpetual peace.  Kant opened his book, Perpetual 

Peace (1795), with a sardonic ascription of his title to something he once found on ôa Dutch inn-

keeperõs sign-board above the picture of a churchyard.õ  A little later he referred to war as that which 

ôwould bring about perpetual peace only in the great graveyard of the human race.õ  The peace of the 

graveyard is the peace of bodies.  Bodies are determined objects; their law, determined biological law.  

The problem for Kant was to find peace in free human law. 

 

International law as a discipline has for a long time, and notoriously, been in search of the quality of 

law; is international law really law? scholars have often asked.  Well, Kantõs categorical imperative 

(moral law) is law; so why not, some have thought, simply apply the categorical imperative to the 

international arena?  International law is then the (Kantian) natural law, one might say (and Tesón 

(1992) is one who said it).  So we do have international law - a natural law that covers the world!  But 

for real rather than ideal peace there must be a positive translation of the natural law into the world. 
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A form of that translation is given in Perpetual Peace where Kant argues that states should respond to 

the problem of war by agreeing to outlaw it in a foedus pacificum (a contract of peace).  Kantõs 

position was of great subtlety, indeed not wholly articulated in what was really a tract rather than a 

treatise.  Thus far, Kantõs argument might seem trite.  Agree to abolish international war, and if you 

manage it, you will have international peace and therefore international law!  And even if they were to 

agree it, how is the agreement against war more than just a hopeful gesture? 

 

Two issues of realism arise in this question.  First, is it realistic to think there could be a Contract of 

Peace in the first place?  Second, assuming the Contract is in place, what reason is there to think it 

would hold.  Does it really have the effect of blocking war? 

 

(Thereõs a third issue of realism.  The whole edifice of humanity is dependant on there being in the 

physical world enough and as good for us all under the Lockean proviso.  A virus or meteor, or even 

global warning, might destroy this possibility; upon which human life would return to its biology. I 

say nothing more about this ultimate condition.) 

 

The two questions as to the Contract of Peace are related.  Kant had reasons to think that such a 

contract would hold.  But then this is immediately paradoxical - if the contract would hold, why make 

it?  Will not the conditions that make the peace hold be such as to make it hold without the making of 

a contract in the first place?  It is clear that the second question as to the holding of the peace is a key 

to resolving the first and must therefore have priority over it. 

 

It was a condition of Kantõs Contract that the agreeing states had to have what he called republican 

forms of government, that is, governments of the people, where governments were the servants of 

the people not their masters (Kant 1795, 120; it is quite clear from his immediate discussion of the 

principles of political freedom that by ôrepublicanõ Kant means a liberal state in the fullest sense: 

Tesón 1992, 60-70)).  This was his membership condition for participation in the Contract. The 

reason for this was the obvious one that when tyrants make war they also make sure that they do not 

bear the cost personally; whereas for a sophisticated, liberal people to make war is knowingly to visit 

a horror upon themselves.  Now, it happens that Kantõs prescience in this matter has proved quite 

extraordinary for there is now strong empirical evidence that liberal states do not make war on each 

other (Doyle 1997, 251-300; Tesón 1992, 74-81; Sharansky 2004).  However, this reflection exposes a 

further problem with Kantõs view.  Does he not prove too much?  Liberal states do not make war on 

liberal states, but they do make war on tyrant and failed states (for example, Iraq), and thereby visit a 

hardship upon themselves that in terms of the immediate cost of the war might be as great as if they 

attacked a (small) liberal state.  So there must be something else doing the work, some further pacific 

element that distinguishes wars against liberal from wars against tyrant states.  
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Amongst scholars of Kantõs views on perpetual peace, there is a question whether that peace comes 

(i) when all the states of the world make the Contract or (ii) when a sufficient number do (sufficiency 

being defined as a number sufficient to incline others to join).  I agree with Michael W Doyle, who 

argues that Kantõs view as expressed in Perpetual Peace was the second (Doyle 1997, 257).  (The 

distinction is actually that between the end of history (when all are members) and the end-game (when 

sufficient are members).)  Either way, liberal (republican) states will not make war on each other, and 

this brings us back to our previous question:  if that is the case, what need of an agreement?  There is 

no escaping the fact that the actual making of the agreement is otiose if liberal states do not make 

war; and per contra if they do make war the making of the agreement is not likely to affect the matter 

much. 

 

 

4.12  - The Real Contract of Peace  

 

I shall now argue for a development of Kantõs ideas that solves both questions: keeping the peace and 

making the peace.  But in doing so I will take the issue beyond Kantõs own conceptions.  Addressing 

the issue of the reality of the Contract, we ask: how do the liberal states put the Contract in place?  

And we answer it by a logical fact.  By virtue of the very fact of their being liberal states, the defeat of 

war (the Contract) is already in place.  The Contract of Peace is not a gesture (hopeful or otherwise).  

It is the logic of an existing and pervasive liberal reality.  I shall begin this argument by comparing the 

Contract of Peace to the Social Contract of liberal states.   

 

The institution of freedom in a domestic law community is often marked by the term ôSocial 

Contractõ.  One cannot properly judge the freedom of a community simply by looking at the terms of 

its constitution - who would write a constitution that denied the freedom of the people?  If the 

constitution and all the other institutions of governance are truly of the people, truly free, it will be 

because of the way they actually work.  When the governance is truly of the people then the 

governors are bound to govern for the people; and this relation is sometimes called one of trust and 

sometimes the Social Contract.  The latter term is a fuller expression of freedom because it marks not 

just a citizenõs relation to government, but also the freedom of the relation between citizens, and it is 

the one I shall use.  

 

It is important to emphasise that the Social Contract merely describes the liberal quality of a liberal 

state.  It does not constitute it. There was not first a Social Contract and then the development of 

liberal laws and institutions (the idea is absurd).  Rather, there was the development of the laws and 

institutions of freedom, and the practice of freedom, whose liberal quality attracted (at a certain point 



 

 

88 

88 

of maturity) the description, Social Contract.  The point of such a description is usually to legitimate 

the state in question. It marks a pervasive freedom in the state and thus legitimates it by distinguishing 

its free legal order from a tyrantõs order of power.  But what really legitimates the state is not a literal 

Social Contract (which is never made), but the underlying liberal quality of that state.  The free 

attachment of humans to their community in the myriad of transactions and relations, contracts and 

neighbourhoods that make their lives is the Social Contract. 

 

The liberality of a state is defined by its tendency to market economy, not democracy.  Democracy is 

a form of governance that serves freedom (its theory is a theory of freedom).  It is not equivalent to 

freedom; and there are other forms of governance that also serve freedom.  The membership of the 

Contract of Peace is defined broadly, following Rawls, and is not limited to the democracies.  The 

criterion of membership is a strong tendency to market freedom: it includes China.  At the core of the 

Contract of Peace are the liberal states.  But the quality of liberality comes in degrees ð no state is 

perfectly liberal ð so a liberal state is a tendency, and the Contract of Peace itself a tendency - in fact 

the tendency to the end of history. 

 

I have said it is widely and correctly supposed that liberal states tend not to make war on each other.  

But the modern democracies are also market economies, and it is market economy that terminates 

war (and founds the Contract of Peace) not democracy.  There is an acutely important logical fact 

here.  It is logically possible, indeed quite plausible given the opening democracy offers demagogues, 

for two perfect democracies to make war on each other; but it is not logically possible for two 

perfect market economies to do so.  Market economies (liberal states) can do nothing but trade; to 

be more precise, necessarily imperfect market economies tend to do nothing but trade (in trade and 

marketõ is included every possible exchange of human desire; so, for example, a sexual relation is a 

trade and the law of rape a market law). 

 

They do not make war amongst themselves.  But they do make war on tyrants.  How absurd to think 

that because their liberality precludes war amongst themselves, it must preclude it against the forces 

of illiberalism!  How absurd to think that the tendency to perpetual peace might make peace with the 

opposite tendency!  Precisely that is whatõs wrong today with the United Nations of states. 

 

The only possible United Nations of peace is one based upon the states of the Contract of Peace.   

As I said, if you excised those states from the world order of international law (and its United 

Nations), the latterõs illusion of peace would disappear.  Please notice again that the peace of the 

Contract of Peace is the peace of market economies, so it includes China.  There has been and still is 

a mistaken element of American foreign policy which holds that peace, law and freedom are 

functions of democracy rather than market freedom.  This is both a misunderstanding of freedom ð 
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it is possible for a one-party state to be as free as a democracy (see note 10) ð and, because of the 

existence, size and importance of China, it is impossible international politics, as well.  The United 

Nations must be reconstructed as the Contract of Peace.  There would be a core of states of market 

economy and a second level of states that were developing market economies.  It would be the main 

function of this United Nations to assist in this development: essentially, the point would be to bring 

these states out of their current endemic poverty.  The universal history of freedom cannot end until 

this is done, nor can there be perpetual peace. 

 

 

4.13  - World Poverty 

 

The Lockean proviso of as much and as good for the others (1.3) applies in the international 

commons in the following way. 

 

Suppose that there were at some point of time in human history the following three entirely discrete 

commonses.  I emphasise their discreteness.  The commonses do not communicate, nor does any one 

of them have knowledge of any other.  Commonses are relations of minds, so there is no question yet 

of any international commons.   

 

The first is a commons whose principal characteristic is that it is beset by extreme poverty.  This I call 

Distopia.  Second, there is Utopia, a commons where people live simple rural but harmonious (lawful) 

lives.  Third, there is Supertopia, where all the people, though once poor, are now rich, living lives 

that are facilitated by an extraordinary range of technology.  It is in Supertopia ð the West, obviously 

ð where there is time to think about issues such as the end of poverty and the end of history. 

 

I speak, you will understand, from a position within Supertopia.  Now, I have said that these 

commonses are entirely discrete.  So we Supertopians know nothing of the other two; from which it 

follows that when we ask ourselves the questions, has endemic poverty ended?, and has history 

ended?, we answer yes in both cases.  But in both cases we would be wrong.  Extreme poverty has 

not ended because, though we do not know it, Distopia exists.  And history has not ended for the 

same reason; the end of history is the universal institution of common law freedom, but the condition 

of universality fails because there is one third of the world (Distopia) where this has not occurred.   

 

Suppose now that we learn of the existence of the other two commonses, and begin to have dealings 

with them.  This means that our own (Supertopian) state of lawfulness changes.  Commonses are 

relations of minds, and there is now for us a larger relation ð the international commons - in place in 

which the issue of lawfulness between commonses cannot be avoided.  We Supertopians have come 
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to think in expanded world terms - tems that now embrace the people of Distopia - and the issue of 

lawfulness must correspond to this.  Our international relations turn out to be unlawful for the simple 

reason that the Lockean proviso cannot hold; we in Supertopia have taken our land of plenty (taken 

all the facilities, including technologies, that led to it) and, though we did not know it, have not left 

enough and as good for the people of Distopia.   

 

There can be two main reasons for Distopiaõs extreme poverty.  First, it may be the consequence 

of geography (including the incidence of disease), as described by Jarred Diamond (1997).  

Second, and more likely, the land may be beset by tyranny - a large tyrant, perhaps, or a lot of 

small tyrants (warlords).  Extreme poverty caused by geographical conditions raises an obvious 

application of the Lockean proviso.  But when the poverty is caused by a tyrant the issue is 

basically the same.  Tyranny does activate the proviso.  For one thing, the human mind is not a 

tyrant, and so the actions of a tyrant are not human actions.  They are akin to natural disasters 

(like floods and famines), and should be analysed as such.  But even if we think of a tyrant as 

human, his coming and staying long enough to produce the extreme poverty of a Distopia, is 

clearly a case of massive ill-luck, which, just as it does in the case of geographical ill-luck, 

activates the Lockean proviso.  In each case we in Supertopia are required to rectify the Lockean 

breach. 

 

By contrast with Distopia, our international relation to Utopia is a fundamentally lawful one: no-one 

can say that the simple rural lives of the Utopians are not enough and as good as ours of 

supertechnology, or vice versa.  

 

 

4.14  -The End-Game of History 

 

Has the universal history of freedom ended?  Of course not, with so many distopian states.  But at the 

end of the Cold War, we did reach its end-game.  In an end-game (chess parlance) the game is certain 

to be won barring accident or incompetence.   We are now in historyõs end-game because virtually all 

the real power of the world (peace, science, technology, economy, business, jobs, culture, education, 

functioning social institutions, health, the arts, literature, a free press, and military might) is with the 

states of the Contract of Peace, and they (we) could not possibly lose the issue of law, freedom and 

perpetual peace, except by accident or incompetence. Here the most dangerous incompetence is a 

failure to understand the historical moment.  If, as many think, and as Hegelõs conception of freedom 

required it to be, history is a never-ending cycle of war and peace, then the policies of the liberal states 

will always vary, with discord and distrust, as they did in the case of Iraq.  And if freedom is conceded 

(as it often is, particularly in modernist Continental thought) to be merely a function of the content of 
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the Western cultures then it is relative to them, and no foundation of the end of universal history.  

These mistakes severely diminish the power of our action.  However, the sense of the liberal states 

being in the end-game of history, with its conclusion so overwhelmingly attractive (the end of war) 

and so close, is a highly significant uniting factor.  This galvanising effect should be our sole interest in 

the end of history.  This is perhaps the opposite of Fukuyamaõs intention in 1992: it is because there 

are still battles to be fought that the issue is important. 

 

(The idea that China or India or the non-white races as a whole, much talked about now, will in this 

century surpass America is nonsense.  They may surpass the economy of America, but they will only 

do it in freedom.  Their greater size more or less ensures that they will.  But that is Americaõs (and 

Englandõs) vindication not defeat.) 

 

 

4.15  - Everlasting Life 

 

Even then, when the end-game is won, thereõs a further question.  We live in a tyranny of the present.  

But the commons of past, present and future is a commons of law as much as the spatial commonses 

that have been the primary concern of these lectures.  Everything I have said about the impartial law 

of spatial commonses applies to the temporal commons.  And it is wrong to think that history can 

end until we have instituted a lawful equilibrium of resource use (ôenough and as goodõ: Locke) 

through time.   

 

However, the resolution of the first (the end of history in the spatial present) is a condition of the 

resolution of the second (the end of history in its extended sense): if we cannot abolish war in the 

present we cannot safeguard the environment for the future.   

 

The end of history in this extended sense is the end of individual death.  Of course our bodies die, but 

if other is as self, if the future other really is as the present dying self in the law of love then that latter 

self does not die.  Itõs the same with the past.  Loved others whose bodies are dead live in the present.  

Love is actually everlasting life. 
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Notes 

 

 

These notes develop or further explain certain parts of the lectures.  

 

 

Note 1: The Present Tense 

 

Thereõs no physical present.  Weõve always known that thereõs no physical present, because by the 

time a perception of something reaches our minds itõs (physically) past.  But the puzzle of the present 

is much greater than this childish reflection.  There is no past or future, either.  There are just 

differing points of space/time in the (Einsteinian) block of space/time.  

 

My first question is: always remembering that lives are relational, how can I have a life in the present 

now when, under the Einsteinian conception, for some possible others I have not yet been born and 

for some other others I have died?  

 

For any living person thereõs a set of persons who have been born and have not died.  The fact that 

there are members of this set for whom the condition is not reciprocal ð some for whom I am dead, 

some for whom I have not yet been born ð does not deny that the set has a real core.  There are in 

fact two peripheries: the relative one just mentioned and a second one of ordinary membership 

change ð members dying and new members being born.  But these peripheries surround a real core, 

and it is the most significant thing in our lives.  I shall call it the present core.   

 

Now, what is the relation between the present cores of different persons?  Letõs now exclude the 

relative periphery from each personõs core (weõll not exclude the ordinary periphery: it creates no 

problem of any sort, and can be allowed to run through the analysis).  So my present core consists of 

all persons who have been born and have not died and for whom I am (reciprocally) a member of 

their present cores (I am someone who for them has been born and has not died). 

 

If that were all there were to it we could say that we have now identified the present.  But thereõs 

more than that to the problem of the present.  First, there will be pairs of members of my core whose 

present cores are not reciprocal to each other. And second, those not reciprocal to myself have, 

anyway, a present core as much as I do.  We cannot solve the problem of the present by excluding 

either of these cases.  
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But we all do have present cores.  The problem is, they not the same.  The reality of the present 

comes when all present cores participate in a dialectical resolution of their difference under the law of 

love: for every person your present core is as my present core, the dialectical result of which is the 

objective present (exactly the way we got the objective block: 2.6). 

 

This is what the real present is, and it is constituted by the law of loveõs impartiality between all 

individual presents.  The Einsteinian physics, when taken in itself is in fact a partiality: it cannot itself 

be the final reality of the present.   

 

Now, the present thus far defined is itself a partiality, a temporal partiality.  So the present must allow 

a past and a future.  I shall define them in an equivalent way. 

 

For any living person thereõs a set of persons who have not yet been born.  This is that personõs (my) 

future core.  And for any living person thereõs a set of persons who have died.  This is my past core.  

But, as with the present cores, there are members of these sets for whom the condition is not 

reciprocal ð some for whom it is I who has not yet been born, some for whom I am dead.  And for 

pairs within these sets there are equivalent failures of reciprocation.  But as with our present cores, 

these failures of reciprocation do not deny the setsõ real cores. 

 

The reality of the future comes when all future cores are allowed to participate in a dialectical 

resolution under the law of love: for every person your future core is as my future core.  And the 

reality of the past is obtained equivalently.  The reality of time itself comes with a final dialectical 

resolution of present, past and future. 

 

Now, for any person thereõs a set of objects not yet in existence, for example of trees that have not 

yet been planted.  What is the reality of the time that attaches to them?  If trees were persons they 

would have temporal (now) status in themselves.  But trees are not persons, so there is no time of 

their own.  However, they do serve to mark the time of persons ð we see a time in which trees grow, 

live and die and often measure our lives according to such temporal events.  Happily, the analysis of 

trees in time maps that of persons.  Though for some persons a particular tree is not planted, where 

for others it is living, and for others dead, the tree makes no additional breach of personal temporal 

reciprocality.  Because trees are static their temporal reality maps that of persons and follows it into its 

resolution in the law of love.  Slightly more complicated are objects that move - planets, for example, 

but even mice.  This is because their movement can increase the number of breaches of the 

reciprocality of personsõ present, future and past cores.  This increases the problem of reciprocality, 

but does not change its solution. 
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The answer I have given relates to the strongest and strangest of cases where for some possible others 

a person has not yet been born while for others theyõve died.  Such cases imply fast travel over very 

great distances, a thing we donõt encounter in ordinary life.  However, time in ordinary life is still 

relative, and if persons are physically moving relative to one another in ordinary life their times are 

variant.  Though we donõt notice these very small temporal variations they are real.  And their reality 

we must notice.  If making a contract or some other relation were just a matter of practical human 

arrangement, we could ignore these things we cannot notice.  But contracts get their power from 

freedom, and we must be as scrupulously precise about the operation of freedom in the world as we 

are about, say, the operation of gravity.  

 

Einstein has given us a new problem that is the precise equivalent of the old one: the problem of the 

reality of contracts which Kant so scrupulously sought in the subdivision of time is now reasserted by 

the special theory of relativity.  Suppose two people are making a contract and one of them is on a 

speeding Einsteinian train.  To this contract each party brings their own present, and these presents 

come together in the law of love (your present is as mine) to make an objective present in which their 

minds meet.  This is how freedom binds, and is the answer that Kant sought (1.6) but could not find. 

 

 

Note 2 : The View from Nowhere 

 

A world with meanings constituted by the free relations (language-games) of phenomenal minds is a 

world constituted by views from somewhere; subjective views freely related to give access to the 

objective thing (the world).  In the case of the block the relation of the views from somewhere (X and 

Y in figure 3) give, under the condition of the law of love, the real block (the block viewed from 

nowhere).  The phrase, view from somewhere, is Thomas Nagelõs (1986), and is contrasted by him 

with the (objective) view from nowhere.  Issues of reality that are functions of views from somewhere 

do not, he says, exhaust the whole question of reality (the view from nowhere). 

 

Nagelõs argument as to the view from nowhere turns in the beginning on Lockeõs distinction (in the 

second book of An Essay Concerning Human Understanding) between primary and secondary qualities of 

the world.  In this distinction there are qualities that we can conceive of without their being perceived 

by anyone.  These are primary qualities.  Examples given by Locke include shape and motion.  And 

there are qualities such as colour, taste and smell that are secondary by virtue of the fact that they can 

only be fully instantiated in sensory perception.  Secondary qualities are of interest to Nagel as views 

from somewhere.  Broadly, his argument (1986, 67-109) is that we will have the view from nowhere 

when we have explained all the secondary qualities of the world in terms of primary ones.  Colour 

(with perceiver somewhere) explained in terms of objective light waves is an example of this.  He 
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shows that the temptation to think everything secondary confuses the object of thought with the 

vehicle of thought (94); it falsely attributes a subjectivity of form (our inevitable subjectivity of 

position in the world) to the object of that form, the world itself (103). 

 

Now, a language-game (say, in respect of the colour red, or the block, or my pain) is a view from 

nowhere ð neither my somewhere nor yours is determinative of reality.  But this view from nowhere 

(a view from every neitherwhere, as I shortly explain) is not the same one as Nagelõs.  Nagel wants a 

further objectivity ð the independent state of the world regardless of any views of it (1986, 84): 

Observed regularities provide reason to believe that they will be repeated only to the extent that 
they provide evidence of hidden necessary connections, which hold timelessly.  It is not a matter 
of assuming that the contingent future will be like the contingent past. 

 

But we already have the timeless truth, the existence of the world regardless of any views of it.  The 

world exists beyond doubt (2.3); its existential substances is the hidden necessary connexion that 

holds timelessly.  This connexion does not attribute a subjectivity of form to the object of that form 

(the world itself).  

 

Nagelõs view from nowhere has been shown by Huw Price to be (also) a view from nowhen (1996).  

Priceõs argument against the arrow of time (the idea that time flows towards the future) is that it is the 

disguised consequence of our (human) temporal locations in the world: the arrow of time is a 

subjective distortion of time itself, which has no direction when viewed from nowhen. 

 

Chalmers briefly considers the possibility of the radical particularity of the person (the indexical first 

person in his terms) having something to do with consciousness, but dismisses the possibility on the 

ground that only uncentered worlds are ontologically relevant (1996, 144).  An uncentered world is 

the equivalent of Nagelõs view from nowhere, and a centred world his view from somewhere; and 

what I have said about Nagel applies to Chalmers.  We already have the timeless truth, the existence 

of the world regardless of any views of it ð a world whose radical particularity is distributed to every 

radical particular in the world opening the possibility of consciousness. 

 

 

Note 3:  The Multiplicity of Things 

 

The world might have been inert, in which case there would have been one thing, the world itself, and 

no multiplicity.  But, contingently, it is not inert: it has properties (types of extension) and these make 

a multiplicity.  
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Its properties are its description.  An inert world would have had a single radical particularity (a single 

existential substance) and no description (no descriptive particularity: 1.12).  But it is not inert: it has a 

description and therefore a multiplicity of properties.   

 

The worldõs multiplicity of properties makes a multiplicity of objects.  But the multiplicity of objects is 

more than this because there is more than one case of at least some properties. 

 

The multiplicity of objects is a function of radical particularity.  Following Quineõs analysis of rabbits 

and rabbitdom (Quine 1960, 29), it might seeem that by individuating in terms of the description, 

rabbitdom, rather than rabbit, we reduce the multiplicity of rabbits to one rabbitdom, and therefore 

reduce the worldõs multiplicity of properties and objects.  We do this only superficially, for there are 

as many breathings of rabbitdom as there are rabbits ð in fact there are more, one rabbit usually 

having at least two breathings of rabbitdom. A similar set of questions applies to breathings: are there 

breathings or breathingdom?  It is obvious that it is pointless to try to achieve a true counting of the 

multiplicity of objects in these descriptions.   

 

Once the world has language, it has a complete freedom of description.  As soon as it has the 

description ôrabbitõ it has ôrabbitdomõ.  The player of the language-game is totally free between ôrabbitõ 

and ôrabbitdomõ whatever he or anyone else says.  Quineõs argument was explicitly about translation; 

but in fact because of the freedom of language (2.6) thereõs no real difference between the ordinary 

speaking of one language and translation between languages. 

 

The multiplicity of objects as well as being a function of descriptive particularity is also a function of 

radical particularity.  For any description whilst there might contingently be one case (one rabbit left, 

say, at the end of a rabbit-targetting plague) there might equally contingently be a multiplicity.  This 

part of the multiplicity of objects is a multiplicity of radical particulars not one of description. 

 

The contingency of the worldõs objects is in this way a contingency both of properties (types of 

extension, descriptions) and of cases of a certain property.  There is no limit here.  As I show in the 

next note, once it becomes the case that the world is not inert ð that is, that there are at least two 

objects in the world ð then it must be a contingent possibility that the multiplicity is infinite.  Any 

necessary stopping of properties before infinity would be a partiality, which is excluded (the world is 

impartial).  This applies both to a multiplicity of properties and a multiplicity of cases of a single 

property. 

 

 

Note 4:  Numbers: their Substantive Impartiality 
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Randomness and impartiality are not identical.  The randomness of things is only one form of the 

worldõs impartiality.  Another is the numbers (and another is the law of love).  

 

ôThe worldõ is a proper name, whose propriety is distributed to all radical particulars in the world.  

This distribution is encountered whenever descriptive particulars are distinguished radically.  So when 

I count out the twelve rabbits Iõm selling, the successive numbers function as proper names. 

 

A cardinal number gives a quantity, an ordinal number an order and a nominal number a proper 

name. There are many examples of purely nominal numbers: telephone numbers, footballersõ shirt 

numbers, house numbers in Aix-en-Provence (to celebrate victory in 1945 the usual ordinality of 

street house numbers was abandoned to triumphant personal nomination), etc.  But a very basic 

nominality is in every number.  Let us examine more closely the counting out of the twelve rabbits.  I 

begin: one, two, threeé. - whatõs the meaning of the three just stated?  Itõs not ordinal.  There is an 

order of counting, of course.  But the fact that a certain rabbit was the third one counted rather than 

the second is not to any point in the counting.  Itõs certainly cardinal.  Weõre saying in the count: one, 

and this one makes two, and this one makes three, and so-on.  Is it also a proper name?  Well, itõs 

applied to a particular rabbit, and any name for a radical particular is a proper name. Itõs certainly not 

a long-term proper name: suppose there were a recount and the rabbits were taken in a slightly 

different order; someoneõs objecting: no, this oneõs number three, would be a nonsense.  But for the 

purpose of each count the number names without describing and is therefore a proper name.  Russell 

thought that ôthisõ and ôthatõ were the fundamental proper names.  However, this and that are 

equivalent to one and two.  In fact, we could abandon the words ôthisõ and ôthatõ in favour of one and 

two.  In that event one and two could function without any cardinal sense at all.  Beyond ôthisõ and 

ôthatõ thereõs ôanotherõ (which could be a purely nominal three), and perhaps a fourth.   However, once 

we go beyond three or four we need the numbers for the nominal as well as the cardinal aspects of 

counting. The cardinality lies in the running quantity of a count; the nominality in the distinction 

between particulars counted and particulars not yet counted.  Were there no nominality in counting 

we could count through our twelve rabbits to infinity. 

 

The nominal aspect of numbers is a highly important clue to their nature.  Radical particularity and 

the numbers are equivalent.  We can mark radically particulars (rabbits, if you like) by particular marks 

and count them. So / + / = //; and for the rabbits, ////// + ////// = // //////////.  If we 

think of the world as having existential substance and properties (extensions), then radical particulars 

live in the substance of the world (descriptive particulars in its properties).  So do the numbers, for 

only radical particularity can be counted.  Descriptive particularity cannot be counted.  How many 

rabbits are there in my garden?  Only radically particular cases of rabbits can be counted.  Descriptive 
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particularity and property being the same thing, only radically particular cases of a given property can 

be counted.  At a quick glance there are twelve red objects in my room; this is twelve radically 

particular cases of the property, red.   Can you not count the properties themselves ð twelve red, six 

yellow, and so-on?  Yes, but you would then be counting radically particular cases of ôpropertyõ.  

 

The existential substance of the world is impartial.  Counting, being of radically particular cases, 

occurs in that substance (I have shown).  For the numbers to occur in that substance they would have 

to be impartial.  But is not two, say, a partiality compared with three?  No, because, as I shall now 

show, each is substantively impartial. The radical particularity of the world corresponds to the 

fundamental impartiality of its existential substance; it is impartial between radical particulars (only 

descriptive particulars are partial ð partial to their description).  The numbers themselves are impartial. 

 

The numbers (by which for the moment I mean the integers) are obviously impartial in application, 

just as all laws are.  But they are also impartial in substance.  With one exception ð the number 1 - 

they are founded in the impartiality of the worldõs substance and are functions of it.   

 

The number 1 is the substance of the worldõs singularity. The world that exists (2.3) is a singularity.  

There are not two existences.  Where (when) could a second one be?  The question has no meaning.  

Existence does not occur in places and times.  Existence is places and times (which is to say it is a 

singularity).  Further, for two worlds to exist could be doubted; and therefore, according to the 

(Cartesian) method (2.3), only the doubt itself would remain beyond doubt.  Such a doubt is itself 

singular (two doubts could be doubted, and doubt would then be singular again); and therefore the 

thing that we know to exist beyond doubt is a singularity.  Even the most profligate of theories, the 

many worlds theory of Everett (1957), a famous theory of quantum mechanics, is a theory of a single 

world.  Under the Everett theory, any observation (measurement) of a quantum state causes a split in 

the world; so in the case of Schroedingerõs cat (a famous thought experiment in quantum mechanics) 

there is a splitten-off live cat and a splitten-off dead cat, and we all split with these cats many times 

over, making the many worlds of the theory.  But this refers to a single world ð the world where the 

Everett theory holds true as law (or does not hold).  The number 1 is not an axiom or assumption: it 

cannot be further explained, but it is known without doubt, and not as a postulate.   

 

If the world were inert there would only be one number ð the number 1.  It is not inert and this 

means that it has properties and extension, from which it follows that it has a multiplicity of parts or 

objects.   How do we know this?  Descartesõs method of doubt is here again in order.  I might be 

deceived about the multiplicity of objects; in which case there is a multiplicity of deceptions; which is 

good enough for the numbers beyond one. 
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The multiplicity of objects is at least two.  So at least the number 2 exists as well as the number 1.  

This also is not an axiom, for it is not susceptible of speculation: to answer the question, why does the 

world have at least one property? would itself postulate a property.  

 

Further, the existence of at least one property in the world entails an infinite possibility of a 

multiplicity of replication (by contrast with the existential substance of the world, by whose singularity 

replication is precluded).  So in the property we find all the numbers, including infinity.  To find a 

limit on replication, to postulate a partiality, which is excluded.  The same is the case with property 

itself: a limit on the kinds of possible properties would also postulate a partiality.  

 

For the numbers the preclusion of partiality means that 2 must equal 1+1, not 1 plus something that 

is not 1 (not something that does not have the properties of 1). 

 

On this basis the substance of arithmetic is impartiality; that is, from the impartiality of the world we 

can derive all the elements and propositions of arithmetic - with, as I said, one exception, the 

existence of the number 1. As to this exception, the existence of the number 1 is proved as the form 

of the most fundamental fact about the world, its singularity.  From this singularity (and number 1) 

the impartiality of the world enables us to extrapolate to the other numbers. Let us begin the 

extrapolation with 1+1=2.  Can this first proposition of arithmetic be proved on the ground of the 

impartiality of the world?   

 

Any equation (1+1 equals 2) is an assertion of the impartiality of the world (the world is impartial 

between 1+1 and 2.  Thus Peanoõs second axiom, if a = b then b = a (the axiom of symmetry, which 

was part of his proof of the existence of the numbers, is not an axiom at all, but the fundamental fact 

ð impartiality - about the worldõs substance.  If a = b the world is impartial between a and b, and so b 

= a.  It follows that we can prove 1+1=2 by reversing it - if 2=1+1 can be proved then 1+1 does 

equal 2.  Now, 2 must equal 1+1 because the world is impartial.  If 2 equalled 1+x and x were not 1 

the world would be partial between the parts of 2.  

 

There is an infinite set of cases of this proof, for there is an infinite set of the parts of 2 

corresponding to the infinity of the numbers.  1/2 + 1/2 + 1/2 +1/2 = 2, and we would make the 

same breach of the impartiality of the world if we substituted an x that was not equal to 1/2.  Of 

course, 1/2 + 1+1/2 = 2 but this is no breach of the impartiality of the world because 1/2 + 1/2 = 1 

(because 1 = 1/2 + 1/2 on the same ground that 2=1+1).   

 

The proof works in the same way for all the other fractions 1/3, 1/4, 1/5 é. 1/n. 
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So 1/3 + 1/3 + 1/3 + 1/3 + 1/3 + 1/3 = 2.  But then, why not something unruly, such as 1/3 + 

1/3 = 2, or 1/3 + 1/3 + 1/3 + 1/3 + 1/3 = 2?  How can impartiality preclude these errors?  The 

argument is working on the impartiality of parts of whole numbers, but these cases look to be 

impartial between their parts, do they not?   

 

In fact, they are not.  But to show this and fully deal with the fractions we must first complete the 

project of the whole numbers (integers). 

 

Having shown that 1+1=2, we move to 1+1+1=3, and then to 1+1+1+1=4, and so-on.  

 

Does 1+1+1=3?  Yes, because it cannot equal 2 (we have shown that 2=1+1). But might it not equal 

4?  It might, but that would be purely terminological: we would be using the symbol 4 for the real 3.  

The real 4 is 1+1+1+1+1.   

 

With 3 established, we encounter compounded addition: 1+2=3.  This preserves the impartiality of 

the world because 2=1+1, so 1+(1+1)= 3 (the brackets being in such a case a mere explanatory 

device).  And so-on.   

 

We can now prove the existence of all the whole numbers (integers) by the consecutive addition of 1. 

 

The negative whole numbers are proved correspondingly. 

 

The number zero is a function of impartiality in that it is the required impartiality between ð1 and +1.    

 

All multiplication is a function of the impartiality of addition, again with the exception of 

multiplications of 1.   2x2=4 means two cases (the addition of two case) of two, ie, 2+ 2, which is 

impartial between twos; 3x2 means either three cases of two (2+2+2) or two cases of three (3+3), 

each of which is also impartial; and so-on.  All numbers contain multiplications of themselves by 1, 

and this means that all numbers in that aspect lack impartiality.  But one is always an exception to the 

impartiality of the world.  The number 1 is the object of the mystery of the world: why is there 

something rather than nothing.  It is not explained by impartiality.  The worldõs substance is 

impartiality (1.5), but the mystery remains: why is there the number 1 rather than nothing? 

 

Like subtraction, division is proved correspondingly. 

 

Having proved all the whole numbers and their arithmetic we can return again to the fractions, and 

preclude the error of 1/3 + 1/3 = 2 by stipulating that the 3 in 1/3 is a real 3 (the 3 we have proved).  
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Thus when we multiply both sides of 1/3 + 1/3 = 2 by 3 we get 1+1= 6, which is precluded because 

1+1=2. 

 

The argument began with 2 = 1+1, whose impartiality was noticed.  But 2 also equals 1/2 + 3/2, in 

which which the parts are not impartial.  However, the foundation of this complex equation is the 

numbers it contains and the wholly impartial proof of them, of which the beginning is 2 = 1+1. 

 

Whether we use a decimal, or binary, or some other system of counting makes no difference to the 

reality of the numbers (though the systems differ substantially in utility).  In decimal counting when 

we add one to nine we get ten.  This is in no respect different from adding one to eight to get nine.  

What does happen at ten is we incorporate the numbers zero to nine into the first digit of the new 

number and start again.  The equivalent thing happens when we get from zero to one in the binary 

system.  To the extent that itõs right to regard the numbers as the proper names of radical particulars 

this incorporation is similar to that of human persons. 

 

I have shown that 2 equals 1+1 and the rest by a reflection on the impartiality of the substance of the 

world, where the numbers live.   From the fact that only radical particularity can be counted a 

confirmation of this conclusion follows.  Two equals one radical particular plus another radical 

particular, each of which must be conceived impartially.  To inject a description into the equation is to 

inject something beyond radical particularity, and this, as I have shown, cannot be counted 

(properties, descriptions, cannot be counted, except as radical particulars).  (Of course, to inject a 

description is also to inject a partiality.).  The radical particularity of the world, which is the number 

one, is distributed to each radical particular in the world.   The only way it could be distributed is in 

quantities of one.  (Then what is half a rabbit? One of two halves.) 

 

Is infinity a number?  At one level I accept Wittgensteinõs finitist view of the numbers (Remarks on the 

Foundation of Mathematics): it is impossible for there to be more numbers in the world than that covered 

by possible countings.  But possible countings are infinite, for, given that there are properties and 

objects, they must be infinite in number.  If they were less than infinite ð say [a big number], then the 

world would be partial to that big number, which is precluded.  This would be like a limit to the 

physical world, which is also precluded by the worldõs impartiality. 

 

Newton thought, and Euler proved (1774), that irrational numbers are the infinite sum of rational 

numbers.  Irrational numbers, too, are a function of impartiality. 

 

So-called imaginary numbers are also functions of impartiality.  All real numbers must have square 

roots; otherwise, they would be constituted by partiality.  With square roots they are constituted by 



 

 

102 

102 

impartiality between their roots.  Therefore ð1 must have a square root (the classical imaginary 

number, called i).  Must i have a square root?  Yes.  Then every number must have a square root?  Of 

course.  Then where do the numbers end?  This question is the same as, where does the world end? 

To postulate a limit to the world would (because the world is impartial) require its negative also to be 

true.  So we can exclude the idea that the world is limited.  This means that the world ends in 

impartiality (or freedom, as I prefer).  So do the numbers.   

 

I return to the number one.  If 1 + 1 = 1 (as some mathematicians think) we would deny the 

multiplicity of things.  The world would be singular and inert.  And it would not be an impartial 

world.  As it is, two is impartial between ones: two is the sum of one and one impartially conceived 

(so I have shown).  Were the sum one it would not be a function of impartiality. 

 

I have shown the reality of the numbers without the postulation of any axioms.  An axiom has two 

aspects.  It is a postulate without which the reality of that which is derived from it falls, and, second, it 

is the most fundamental reality in its realm of thought.  But neither of these aspects establish the 

reality of the thing axiomised. For with an axiom that reality is a postulate.  My proof of the reality of 

the numbers depends on the impartiality of the world, a thing proved (2.5), not postulated. 

 

 

Note 5: Suppose I Were a Thermostat 

 

I respond to information from the world about temperature, and there is a selection advantage in the 

accuracy of my response.  This latter implies reproduction and mutation, which I (the author) 

stipulate into my (thermostatõs) bodily structure. I am one in an evolving species of thermostats, but I 

am the one (authorõs stipulation: my use of the word ôIõ follows the species through its evolution; it is 

the upper case I described in 2.7). I am the species brain becoming a conscious mind.  My (authorõs) 

question is: what would it be like for me to do this?  I shall sketch the phases.  The reader must 

assume that accuracy of temperature measurement is a selection advantage.  The temperature 

prediction is not itself the selection advantage: the assumption is that the thermostats are connected 

to and dependent on other systems whose survival depends on the accuracy of the thermostatsõ 

temperature information. 

 

Phase 1:  I am as stated.  I make my responses according to the physical manifestations (information) 

I get from the world.  This is physical causality.  I reproduce, and my species is selected for according 

to its ability accurately to measure temperature  
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Phase 2:  I develop legs (or some other means of gaining access to farther removed temperature 

information).  I now move around and gather information from other thermostats.  This gives the 

advantage of a wider range of information than previously.  The information includes spatial 

discrimination (a sort of geography).  My brain (as we shall now call it) is able to do the geography 

and process the information in a way that plots the position of the other thermostats.  I am now able 

to respond earlier than before to temperature changes (a hot spell, say, on the way according to 

certain others). 

 

Phase 3:  I now encounter conflicts of information.  The range and quality of my received 

information has become complex and some of it turns out to be inconsistent and therefore on both 

sides null.  This is still merely physically causal information whose inconsistency produces a causal 

stalemate.  (Of course, I get consistent information as well; but it is the inconsistent information that 

is going to be productive; it is the inconsistent information that will destroy the current species and 

give the survival opportunity to a mutation that can overcome the problem; it is the inconsistent 

information that will take the species out of its physically causal determination into a free relationship 

with other thermostats).  The other thermostats are also moving around gathering consistent and 

inconsistent information, and so the information they are giving me presents compounded conflicts. 

 

Phase 4:  I begin to check information; comparing thermostats with their track records, or with others 

in their vicinities; or perhaps thereõs a separate (physically causal) process that serves as a check.  This 

ameliorates the conflicts (which it must do to be selected for) and on the basis of this my species 

moves on in natural selection. 

 

Phase 5:  The First Smile.  I have stipulated that I am the thermostat moving through the evolution of 

the species, but now there is a problem: My radical particularity (this one rather than that one: 1.12) 

will become crucial to the emergence of consciousness, and to express this we must work with proper 

names.  Furthermore, we need now to abandon the first person as it tends to beg the question of 

consciousness.  Let the proper name of a radically particular (still exclusively physically causal) 

thermostat at this next phase of evolution be T1.  T1 has been checking information, and the checks 

are proving advantageous to the accuracy of its performance, but now T1 notices that of all the 

thermostats that give it information one (T39) attaches a slight flutter at the end of its information. 

This does not impair its accuracy, nor does it improve it (it is a fluctuation of temperature information 

up and down, ending on the median point), but T1 finds it strangely charming (I mean this as wholly 

physical: it is attracted to it by a sort of rogue physical cause) and ceases checking information from 

T39. This is the beginning of consciousness. 
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Iõve written of T1 and T39, but I mean to describe not just two particularly related individuals, but a 

species of radically particular individuals related by proper-names ð a species of T1s and T39s.  This is 

just as we humans are a species of radically particular individuals related by proper-names.  

 

Now, after the flutter, a T1 gets information from many thermostats, but the information from a T39 

(as I said, we are talking through the evolution of a species) has a different causal impact.  The 

difference lies in the fact that a T1 responds to all the other thermostats as effect responds to physical 

cause, whereas its response to a T39 is a response to that thermostatõs radical particularity.  It is easy 

here for the exposition to slip to descriptive particularity: a T1õs response to any thermostat that 

flutters charmingly.  But it is to radically particular thermostats that have as a matter of history 

fluttered charmingly that a T1 makes a special response, and this is a species characteristic.  A T1 

gives a certain priority to a T39õs information: where there is conflict between a T39õs information 

and that of another thermostat, T39õs is chosen.  The T1õs response is still physically causal: it is T1õs 

own physically causal structure that allows it to identify and act differently on information from the 

radically particular T39s.  Itõs still physically causal, but itõs the beginning of consciousness.  

 

I repeat, T1 and T39 are radically particular thermostats, but they are representative of a species of 

thermostats (the smiling species) in which, in contrast to the earlier species, the radical particularity of 

its members matters.  Just as the ôIõ of the early phases of the thermostat species was the ôIõ that 

moved through their early evolution, so T1 and T39 refer to the T1s and T39s who move through the 

evolution of the smiling species.  Further, the plausibility (or not) of the charming flutter, or the 

response to it, is not in the fluttering or response themselves ð that is the result of a random mutation 

ð but totally in their selection advantage or not; so read on. 

 

Phase 6:  Monogamy. A T1 flutters itself to a fluttering T39 and the T39 gives its information an 

equivalent priority.  Here the power of random mutation is further stretched, for we postulate not 

simply a charming flutter but a reciprocation of the same.  But the power of random mutation can be 

stretched to eternity as long as the evolution/emergence fallacy is not breached (2.14).  Now, 

originally the T1s and T39s were responding to all other connected thermostats (defined by physical 

description).  But after the set of mutations that constitutes the reciprocal fluttering, they have 

mutated to brain-states set to respond to each otherõs radical particularity.  The focus of the 

thermostatsõ brains on radical paricularity means they will ignore or downgrade information from a 

fluttering thermostat who is not a function of an original historical (radically particular) smile.  (Love 

is always historical: Iõm related to the one who actually smiled, not to another with the same qualities, 

who might have smiled, or who smiled too late.) 
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Phase 7: Tagging Babies.  To remain attached to each otherõs radical particularity, the T1s and T39s 

must find a way of tagging their places in the world and following them.  A cookie, perhaps, or some 

more ordinary tagging as we now do with babies immediately after birth.  Tagging marks the 

importance of history: itõs this historical one who counts, not another of the same descriptive 

particularity 

 

Phase 8: Jealousy, Divorce and Forgiveness.  A further mutation creates a next generation of 

thermostats who not only tag the information coming from each other, they tag their own 

information going to the other, and they tag and check its use by the other.  And they respond 

jealously according to the information coming from these tags.  The physically causal systems of the 

T1s and T39s that gave priority to a tagged otherõs information have now evolved to a more complex 

state where that priority is conditional on the otherõs continued reciprocation (the jealousy).  The T1s 

and T39s that were limited to the straightforward rejection of information from non-tagged 

thermostats have perished.  The reciprocal conditionality of the systems evolves further, so that 

rejection of a tagged thermostat for breach of condition is itself conditional: a certain reactive 

response from the other is capable of cancelling the rejection.  This is forgiveness.  If forgiveness fails 

there is divorce ð physically causal divorce. 

 

Phase 9:  Opening and Closing Biological Systems. We now need to distinguish organic physical 

causality from external physical causality.  Organic physical causality constitutes and defends 

biological organisms; external physical causality affects biological organisms from outside.  The T1s 

and T 39s are both partly closed biological systems.  The closure is constituted by their organic 

physical causality.  Such systems (in a purely physically causal state) behave internally fully in 

accordance with physical causality; none of the causes that constitute the system, protect the system, 

or work within it can have anything less than their full physically causal effect.  However, the external 

physically causalities working upon the system from outside are of inferior status.  The biological 

closure of each system means that in some physically causal way the system blocks these external 

physically causal effects or qualifies their entry (if nothing of this sort occurred the systems would not 

be closed).  What qualification or blocking it does, depends upon the result of the check that it 

performs on entry (begun first at phase 4 and developed to the greater complexity of phase 8).  Let us 

say that at a time prior to the smile (phase 5) a T1õs internal information was a-1 and that coming 

from the other thermostats, including a T39, was a-n.  Any a-n would always be checked and as a 

result (physically causally) discounted in certain cases.  But by phase 8 the a-n information from a T39 

(call it a-39) has got into the T1sõ systems and so achieved a status equal to a T1õs own information 

(and this is reciprocated in the T39sõ systems).  What form does this mutual interlocking take?  The 

answer is the trust of the law of love. 
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Phase 10:  Trust.  The inter-tagged thermostats are now a species that trusts the information of 

certain others. Trust is important because it responds to inconsistency of information (with 

consistency thereõs nothing to trust).  The T1s continue to check information from other thermostats, 

but have ceased the practice in relation to that coming from T39s, which they take on trust.  And vice 

versa.  The flutter/smile simply disarmed the check (and it did it physically causally).  This means that 

the T39õs information (Iõm calling that information a-39) has entered the T1sõ systems and is now by 

force of the law of loveõs impartiality treated as of equal status to its own information (the law of love: 

a-39 is as a-1).  This is (physically causal) trust.  Previously the only information trusted was any T1õs 

own.  A T1 had always to trust itself.  This is a logical fact.  Any organism, a purely physical one as 

much as a human, must trust its own information.  No matter how much subsidiary checking a T1 

does of its own information its final check cannot be checked: it must trust itself.  The disarming of 

the check on a T39õs information means that it comes to be taken by the T1s on trust ð the equal of a 

T1õs own otherwise final decision.  This is the institution by the thermostats of the law of love: when 

a T1 trusts a T39 it takes the other to be as (trusted) self under the law of love.  The T39s reciprocate.   

 

(I pause here, since the development is getting close to language and consciousness, to remind the 

reader again that by all these attributions of behaviour to the thermostats I mean that some members 

of the species mutate to the behaviour and this proves a selection advantage).   

 

Each now deals with conflicts between its own information and the otherõs in this way: neither can be 

false (causally rejected), but by putting the two together it produces a resolved (concrete) temperature 

object.  The T1sõ information is a1and the T39sõ a39.  The resolved temperature object is ôa1a39õ. 

 

Phase 11: The Language-Game.  ôA1a39õ is a word.  The species now has a language-game around the 

linguistic object resolved form the previously discrete informations, a-1 and a-39); a39 is as a1 (and 

vice versa) under the law of love and this is what makes the language-game and the word. This word 

can be applied to any case of temperature information.  Compare the block analysed in 2.6.  The 

resolved temperature object (word) that the T1s and T39s now have is the equivalent of the block, a 

putting together (resolving) of the two sides, X and Y.  It is important to remember that the sides of 

the block are inconsistent: lines canõt both slope up to the right (X) and not slope up to the right (Y).  

This inconsistency obtains also between the temperature information ð a-1 and a-39 are inconsistent 

(or might be ð the language-game takes no notice).  If the equivalent pair of inconsistent things 

continued to obtain separately (discretely) in the thermostats, the switchings would fail (as they have 

done for all those thermostat species who have not survived the process of selection). This is just as 

wholly discrete (private language) viewers of the block would fail to get the objective block.  The 

resolved temperature object ð the word ôa-1/a-39õ - now has the mutual shaping of the players of a 

language-game.  The species of T1s and T39s has now evolved to be a species of persons. 
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Phase 12: Contingency and Knowledge.  Their temperature object ôa1/a39õ looks free to them and in 

that sense it looks contingent.  Their personhood now carries (causes) temperature contingencies.  In 

it they have true knowledge of temperature because they have knowledge of contingency (2.13).  

 

Phase 13: Freedom.  They are now free.  The difference between the original thermostats and the 

current species is that the original ones were bound physically causally to their temperature sources, 

whereas the current generation of thermostats is bound to their temperature sources by freedom.  

Each thermostat is now a person, their temperature sources are other persons, and the only way for a 

person to be bound to another person is by freedom (1.4).  Before the smile, the T1s and T39s dealt 

with each other according to their physically causal program.  Insofar as one dealt with the other it 

was simply to apply to it their program - their physically causal determination.  After the smile their 

physically causal program is, as it were, hijacked to the cultivation of a relationship of persons.  

Relationships are made of the binding thing, which is freedom.  And freedom is an obvious selection 

advantage (note 6). 

 

Phase 14: Consciousness As free persons they are now conscious.  Consciousness is the shape of  

their personhood.  This shaping is their consciousness.  It is also their access to contingency.  

Through them the contingent world has turned round and looked at itself. 

 

 

A Reflection on the Rights of Thermostatkind.  The whole process of the evolution of consciousness 

in our thermostats is one of doings, not beings - the development of real historical (radically 

particular) relations rather than ideal (descriptively particular) ones.  Consciousness develops from the 

doings of randomly mutated physically causal organisms.  In this regard it should be noted that the 

dreary moral idea that our own obligations are to humankind in general (thermostatkind in general), 

and its sub-thought, human rights, would make it impossible for our thermostats to move beyond 

phase 4.   For us, now conscious, the requirement of doings means that there is no law to love; the 

law is a law of love, a law of the radically particular loves (attachments, doings) that we, and in the 

first (physically causal) place the world, happens contingently to make. 

 

 

Note 6 :  The Invention of the Wheel 

 

There is physical causality in this event and human causality ð a mixture of the two.  The human 

causality is the causality of the freedom of thought. 
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It is conventional to think that the human causality takes the form of the reasons for the various 

actions involved.  Let us accept this way of putting it.  For the physically causal events in these action 

I shall use the upper case and for their reasons the lower case.  So if it is thought that p (the desire to 

transport something) is a reason to q (push it) and the action of q-ing is accomplished, it is also the 

case that P (the caused desire for p) caused Q (the event of the pushing of it).    

 

Suppose what I have just written (p is a reason to q) is the human state of affairs in transport at a time 

in our evolution before the invention of the wheel, but then I come along as the first random (natural 

selection) mutation to some higher level of thought.  I now have the intellectual ability to conceive of 

the wheel as a form of transport, and do so.  And I create a set of wheels.  Nobody else has this 

intellectual ability (this is a commonplace fact: at any level of human intellectual evolution there have 

been times when an ordinary intellectual limit is transcended by mutation and then selection).  So, 

where for others P causes Q, it is now the case with my brain that P causes QA (QA is pushing on 

wheels).  Our question is: what would I, the first mutant, make of this PQ/PQA world?  Is it the case 

that for me p is now a reason to qa (push it on wheels)?  What account would I give of the meaning 

of my (caused) pushing on wheels?  

 

The problem is that my qa is incapable of being distinguished from q until there is an appropriate 

language in place.  When my mutation is selected for (and there are sufficient QA people around), the 

linguistic distinction of q and qa becomes possible.  But prior to that it is not.  My public life in the 

mutated but not yet QA-selected world (QA for my brain, Q for the rest) can only be in P/p and 

QA/q.  Suppose I desired p.  I would achieve it by QA (I am caused to QA), but I would talk about it 

as q.  I would say: ôtransport is a function of qõ, not : ôtransport is a function of qaõ.  I cannot get to qa.  

My brain can get to QA, but my mind cannot get to qa.   

 

The others in the case (like my dogs now, I suppose) understand pushing, and they understand the 

enhanced pushing achieved by the wheel, but they cannot, because of their not yet selected for brains, 

understand the way the wheel functions in the enhanced pushing.  They (and my dogs now) might see 

the wheels under the thing I'm pushing but they cannot see what they are doing; they cannot 

distinguish the two forms of pushing.  So there can be no linguistic distinction between q and qa.  My 

qa-ing is thus just another case of q-ing.  I would be pushing faster, and this might excite admiration 

and profit.  If there is economic advantage in pushing faster I may make a fortune.  And I may be 

declared a genius.  The easy part in our conception of genius is that the others donõt know how; the 

(philosophically) harder part is that the genius, whilst driven (caused), doesnõt know how, either.  He 

will only know, when the language follows his success. 
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Notice the part that freedom is playing here, and how it has made our species fly.  I am (in our 

example) the single wheel eccentric in the world; but am totally free to play the simpler pushing 

language-game with others.  For each of us the other is anything at all (the law of love, which is the 

law constituting language-games).  If the logic of the world were of Platonic forms then our thoughts 

would have had to correspond in the appropriate form before we could talk (my qa would have had 

to correspond to your q).  They did not correspond, so the wheel under Plato would not have been 

invented.  At least it would have been delayed.  QA would have happened (causally), but I would not 

have been able to talk about it, and that would have inhibited the QA selection. 

 

 

Note 7 :  If There Were No God 

 

Dostoevsky famously said: if there is no God all is permitted.  Now, God as the fount of morality 

might issue commandments or make threats of punishment, or might as a simple presence be the 

guarantor of morality.  And that is a foundation of morality.  However, pretty well the opposite of 

what Dostoevsky said is true.  That there is no morality is the condition of the law of love, which is 

morality enough.  If there were a morality the world would be partial (partial to the morality).  But it is 

impartial, and must be impartial (2.3); so the only possible morality is the morality of the substantive, 

loving impartiality of the world and its law of love that it is my purpose to describe.  And that law of 

impartiality is morality enough.  If the otherõs value is always equal to mine I cannot act in relation to 

them in a way that puts my evaluation ahead of theirs.  So no-one is entitled to impose their 

evaluation on another.  Thus murder, where the murderer gives priority to their own evaluation 

(whatever they seek from the murder) over that of their victim, is precluded not because its 

prohibition is part of a true (divine) morality, but because there is no true morality. So if God were to 

act in the world it could only be as an impartial judge under the law of love. 

 

 

Note 8:  To Be Human (Humeõs Sensible Knave) 

 

Oliver Wendell Holmesõs argument against natural law came down to this (1918, 42): 

Reason, working on experience does tell us, no doubt, that if our wish to live continues, we can 
do it only on those terms [living in society].  But that seems to me the whole of the matter.  I 
see no a priori duty to live with others and in that way, but simply a statement of what I must 
do if I wish to remain alive. 

 

What I must do to remain alive is a case of truth to the world (for it is the world that provides the 

conditions of my success).  Is it its law?  Yes, of course; it states a most obvious biological fact (and 

law).   But as a biological law (a law of body rather than mind), it is trivial in the problem of natural 
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law (and, of course, Holmesõs point was that it was trivial).  I shall now formulate an equivalent 

natural human law (a law of mind not body), and defend it against the claim that it is equivalently 

trivial. 

 

Law 1:  If we wish to create and maintain relations of mind we must treat other as self. 

 

I would concede the triviality of this if there were a strong sense in which we might not wish to. But 

there is not. 

 

John Finnisõs theory of natural law stands as part of a collaboration with Germain Grisez and Joseph 

Boyle Jr, founded on a famous article published by Grisez in 1965 as an interpretation for modern 

times of St Thomas Aquinasõs first principle of practical reason.  This collaboration is known as the 

New Classical Theory (of natural law).  Their theory holds that the natural law of practical reason is 

not a constraint on human practical life; rather it is its source (this compares with Wittgensteinõs view 

that language-games are not aids to life or constraints on life; they are themselves forms of life).  Thus 

Grisez writes (1965, 188-9): 

Law is not a constraint upon actions which originate elsewhere and would flourish better if 
they were not confined by reason.  Law, rather, is a source of actions.  Law makes human life 
possible.  Animals behave without law, for they live by instinct without thought and without 
freedom.  Man cannot begin to act as man without law.  

 

I would say an equivalent thing is true of the law of love.  I have shown in the second lecture how 

without the relation of minds in the law of love no freedom, personhood, language or consciousness 

could have evolved.  Might one nevertheless choose against this?  Has our evolution not put us in the 

position to do so?  Of course not.  I say this not because one loses everything human by the choice 

and is therefore grotesquely foolish.  It is that there can be no wish or choice in it.  Wishing and 

choosing are human things (though they have a biological base); and, humanly to choose non-

humanness is not a thing I can make sense of.  Not even suicide is this; suicide is the choice of a 

human death (human because freely-chosen).  So: 

 

Law 2:  If we wish to live in the human world of mind and freedom we must treat other as self. 

 

We all fail this law many times (we break contracts and commit torts): I have spoken only of the 

extreme case where all semblance of humanness is lost.  But we can lose our humanness in degrees.  

Can we not be half rigorous?   

 

Gerald Postema (1986), commenting on Humeõs sensible knave, a one who performs contracts to the 

extent that it is necessary not to be found out, makes an important objection to the argument I have 
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just made.  Postema takes Humeõs view to be that the knaveõs welfare requires him to treat all justly.  

If he doesnõt, he loses his own self, for there is no sense of self except as a reflection in and of the 

other.  Hume put the point with typical pungency; such as the knave ôare in the end, the greatest 

dupes, and have sacrificed the invaluable enjoyment of a character é for the acquisition of worthless 

toys and geegawsõ (Hume 1777, 82).  This is the equivalent of Wittgensteinõs account of the private 

(2.6).  Postema objects (1986, 142-3): 

This intriguing argument is open to (at least) one serious objection of which Hume himself 
seems to be aware.  The argument rests heavily on the need for mirroring of oneself in the 
minds of others.  But, this need could be met by social contacts limited to only portions of the 
community, perhaps including only oneõs family and oneõs circle.  But justice calls for self-
restraint regarding the possessions of all members of the community.  The present argument 
does not show that it is in the knaveõs interest to follow the dictates of justice in those cases in 
which justice will be undetected and the victims are psychologically distant, as it were. 

 

The truth of Postemaõs objection amounts to whether we can we say the following: 

 

Law 2x:  If we wish to live in the human world of mind and freedom we need treat (only) some 

others as self. 

 

Suppose I am Humeõs sensible knave and I confront two people, A and B.  With each of them I have 

a contract.  In the case of A, I judge that by the principles of sensible knavery (psk) I ought to 

perform the contract, but in the case of B those principles allow the contrary.  Now, I deal with A 

(the one whose contract I am going to perform).  Does my performing my contract with him secure 

him for me as an other, such as to enable me to live in the human world of mind and freedom?  (I am 

talking of one person for ease of argument.  Law 2x might require a greater number of As, but this 

would not affect the argument).  The answer to Postema is fairly simple.  Though I would be 

performing my contract with A, it would be by virtue of psk.  It would not be because A is an end in 

self.  I would be adopting psk as an end of mine.  In applying psk I would be taking the issue of 

performance exclusively into my own mind, and this must mean that only I am end in self in the 

matter.  So, being the only end in self, I would not acquire A as an end in self (as a human for my 

complement of humans).  The only way for me to allow that the other mind (Aõs) exists is for me to 

perform the contract on the sole ground that the contract, and his place in it, requires it.  Any 

backsliding from that loses A because it denies his status as an end in self (minds only meet in 

freedom: 1.4, 1.7).  But then if I act on that ground with A, I will perform Bõs contract, too.  In short, 

were I, under psk, to collect the requisite number of As, they would be as ôworthless toys and 

geegawsõ (Hume); I would still be living in my private world (of non-meaning, non-humanness). To 

pick and choose in the performance of my legal obligations loses all.   
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Note 9:  The Internal Attitude to Law 

 

HLA Hart (1961) famously distinguished internal attitudes to law from external.  Citizens, officials 

and judges speaking from within a legal system typically use expressions such as: ôyou ought not to do 

such and suchõ, ôyouõre under an obligation é.õ, ôthis is wrongõ, ôyou must not do thisõ, and so-on 

(1961, 55-6).  Such persons express an internal attitude to law.  This is contrasted with an external 

attitude in which all the internal things can be noticed by an external observer of the legal system in 

question, who can make corresponding external statements that describe the behaviour that 

constitutes the particular (internal) obligations, wrongs, etc.  The first case is of committed internal 

participants in a legal system; the second, of those concerned simply to record objective social facts. 

 

There is social pressure on the internal participants; but Hart with great astuteness says (86): 

To feel obliged and to have an obligation are different though frequently concomitant things.  To 
identify them would be one way of misinterpreting, in terms of psychological feelings, the 
important internal aspect of rulesé(Hartõs emphasis). 

 
PF Strawsonõs reactive attitude to wrong, with its contrasting objective attitude (3.3), corresponds to 

Hartõs internal and external attitudes.  The proper analysis of the reactive attitude must reject, as Hart 

did, an explanation in terms of psychological pressure.  To react to wrong is not to react to or express 

psychological pressure.  Compare two cases.  (1) You wrong me and I react, and (2) Someone by 

bribe or threat procures my falsely accusing you of wrong.  Only the second case is one wholly 

explained by my acting under psychological pressure (that of greed or fear).  Then what is the 

pressure in reaction, if it is not psychological?  I will in my reaction in the first case experience a surge 

of anger at your wrong, it may be hard for me to control myself ð is this not psychological? 

 

Reaction is a thing of minds.  It is an extra thing over its neural and psychological causes in just the 

way that mind is an extra thing over brain. The extra things are the binding of human relations by 

freedom, and its concomitant personhood.  We are bound together by freedom, but you have 

wronged me.  Why are you doing this thing?  Why are you breaking our freedom? (3.3) 

 

In Hart, the internal attitude to a legal system was based on a set of assumptions by citizens and 

officials that might be abandoned.  The legal system might, for example, collapse, taking the internal 

attitudes down with it (leaving only external attitudes to what was).  Reaction, however is a real thing, 

not an assumption, at all.  I would make two criticisms of Hart here.   

 

First, because reaction is a function of freedom, Hartõs analysis does not account for the exclusive 

reality of liberal states.  Liberal states are constituted by internal attitudes, but these are real (reactive) 

functions of freedom, not assumptions, at all.  Second, Hartõs commitment to the analysis of legal 
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systems rather than of freedom is misguided.  It means that liberal legal systems and tyrannies are 

placed in the same basket.  In each there is indeed a set of internal attitudes, but there is a great 

difference between reacting in defence (re-assertion) of freedom and acting on a transient assumption 

(which all must do who attempt to deal with tyrants).  The reality of the former compared with the 

transience of the latter is why liberal legal systems are at the end of history, where tyrannies are 

transient dross. 

 

 

Note 10:  Democracy and Self-Government 

 

There are two meanings of self-government.  First, the Gettysburg (democratic) meaning: a 

government of the people, by the people, for the people.  But the more fundamental meaning is one 

under which each human person is an end in self, that is, their own governor.  Self-governors are free 

and therefore humans under this fundamental meaning are free.  The Gettysburg meaning is not quite 

as inspiring as it often seems (except to politicians).  The fundamental human aspiration is to live a 

full, rewarding and self-governed (free) life; it is not to vote.  The Gettysberg meaning (democracy) is 

not a part of freedom; it is a theory of freedom.  And the theory is: government of the people, by the 

people, for the people is the best way (or a good way) to institute freedom.  I think all we can say here 

is that democracy is consistent with freedom, that is, it is lawful (whereas tyranny is neither).  

 

In one sense democracy is a market: politicians tender at election time to provide the services of 

government.  Insofar as this is true, democracy is a part of freedom, not merely a theory.  However, a 

better market is an ordinary one where most of the services of government are privatised.  Here we 

see a strange and critical fact about democracy.  If democracy were the fundamental political value 

that many think it is, why would we privatise at all?  Why would we not increase democratic state 

control to the levels of Stalinist Russia? ð extreme state control by governments democratically 

elected?  Of course, they would not get elected.  Does that mean we will always seek to minimise the 

available room for democracy?  If so, how could democracy be the fundamental value it is often 

proclaimed to be?   

 

The principal reason why democracy has been so popular is a contingent historical one.  Tyrannies are 

usually replaced in stages.  As tyrants release their power (voluntarily, as in some constitutional 

monarchies, or under compulsion) the power goes somewhere; and where-else but to the people?  

When the peoplesõ communities were ruled by tyrants they were held together and identified by the 

tyrantõs power - the power was sovereign.  And when it was transferred (or taken) it became the 

peoplesõ sovereignty (as compared to the old tyrantõs sovereignty).  The word ôsovereigntyõ stuck 

unnecessarily.  The tyrantõs sovereignty denied freedom, and then when the peopleõs soverereignty 
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overcame the tyrant it wore the appearance of freedom.  But this is a fallacy.  The tyrant denied 

freedom in two ways: he denied the vote (Gettysberg) and he denied the market (the condition in 

which the people own their own lives).  The latter, and not the former, is freedom.  In many historical 

situations it can be argued that, on the defeat of a tyrant the best way to the market is via democracy 

(a theory of freedom, this: the best way to freedom is via democracy).  But even this is dubious.  How 

could democracy survive without a market base?  Perhaps freedom grows best when the two grow 

together, but there is no doubt at all of this fact:  a perfect market run by a tyrant is perfect freedom, 

and a perfect non-market run by a democracy is perfect non-freedom. 

 

Is democracy the only lawful form of government?  Consider a one-party state.  I am referring to 

China, of course, but to avoid all the empirical complexities I want to make the argument in the 

abstract, so I will call this state Upati.  Upati is governed by the Party.  The Party is the legislature and 

it is the executive (for the moment I exclude the judiciary).  It is constituted by an enormous and 

dispersed hierarchy, and individual advancement in it is a long process, achieved as much by merit as 

it is in a large modern corporation.  How does one get into the Party and progress in it?  Well, one 

joins at a young age and works oneõs way up in the usual corporate way by a combination of ability, 

application, guile, charm, obsequiousness, treachery, goodness, etc.  Now, suppose I get to be the 

President of Upati, and I am highly influential in the passing of a certain statute.  You are a law 

professor.  The statute applies to you and you object on the usual democratic grounds.  Is your 

objection sustainable? 

 

We are about the same age, in fact we went to Law School together.  I went into politics, you became 

an academic.  Did I leave enough and as good for you.  Of course I did.  You could have chosen 

politics but didnõt.  So my law-making, specifically my property in the power to make laws, is lawful.  

Of course, if I am abusing my position (stacking money away for myself or my cronies), or am 

committed to a theory (ideology) it is not.  But that also applies to you the law professor, and to any 

democratic politician.  Assuming I am reasonably honest and diligent, and assuming I have left 

enough and as good for all the other citizens, I am the lawful President of my country.  The condition 

of my leaving enough and as good is at one level fairly simple: I must govern for all the people, that is 

I must not be governing to line my own pockets or those of a certain class of people.  My governance 

must be of the people for the people.  But the world is not perfect (here is the more complex level).  

Let us say that I and the rest of the Party must be governing for all the people (not taking bribes, for 

example) to the same extent that a democratic government in the West governs for all its people.  I 

mean, of course, to refer to the reality of a democracy, not its form (which is always, of the people, by 

the people, for the people).  
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(I donõt suppose many people these days think of a (democratic) politician as devoted to the public 

good beyond, say, a plumber or an accountant.  Any of the three might be excellent at their job and 

discharge their duties lawfully (and in that sense to the public good).  In earlier times in at least the 

western states, membership of the upper or wealthy classes attracted the idea of the disinterested 

service of the public, often in the form of politics.  But politics now is interested (and in truth it 

always was); and we should measure the legitimacy (lawfulness) of what politicians do as we measure 

that of plumbers and accountants. 

 

How can I have property in the power to make laws?  Well how does that differ from my property in 

a certain companyõs shares that give me the power to influence the direction that the company takes?  

I remind the reader that property is simply the connexion of the human person to the world.  

Everything that we do connects in some way to the world, and that connexion, when it is lawful, is 

our property.  We might say that because it always connects to the world, every contractual right is a 

property right, and to a fair extent we do this when we allow their assignment.  Some things canõt be 

assigned, of course, and my presidency of Upati is one of them.  But this is not at all uncommon - 

your professorship, also because of its personal qualities, canõt be assigned.  Where there is a sense in 

which an attachment to the world (the property as I am calling it) fixes unassignably on a particular 

person then the word is strained.  But the word is not necessary.  The Lockean proviso is not simply 

the law of property; it is the fundamental law of any commons (community).  Itvalidates the one-party 

constitution of Upati.  

 

The Lockean proviso as the true mark of the identity of a community might better be expressed as 

follows: make any choice you like, provided that no other personõs choice is diminished by it.  Of 

course, as President of Upati, I now diminish the choices of millions (I have just inundated a 

thousand villages to build a dam).  But choices are projects in time, and the project to become 

President (involving the possibility of village inundation) takes thirty years (this extension in time is a 

large part of the meaning of property: property is an achieved step in the projects of life).  The 

application of the (reformulated) proviso can be said simply to require that at the time I joined the 

Party others were equally free to do so.  

 

The freer the state (the more mature its freedom) the less the appropriateness of democracy (and the 

one-party system, as well).  In a fully free state, democracy is inappropriate because law-making comes 

to be an entirely technical question: what best constitutes the market of freedom?  The fully free state 

makes the market, but no market choices (it has no theories).  And there is no point to the 

constitution of a political party or program because there are no choices to make once elected.  By the 

market I mean the conditions of the exchange of any human desire at all: market choices are life 

choices.  The fully free state makes (imposes) no life choices.  Of course the fully free state (market) 
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must still function: there must be legislators and governors to maintain it.  So some of us will make 

life choices to become legislators and governors, just as we do to become doctors and lawyers and 

plumbers and carpenters.  In a fully free state whether we get to participate in the legislative or 

governance role, or the others, will depend only on our choices and our competence.  When it comes 

to thinking of legislating as a matter of vocation (life choice), why should those of us who donõt 

choose that vocation want to be mini-legislators (electors)?  I myself have chosen to be a lawyer, not 

(say) a doctor: I have no wish to be a mini-doctor (an elector of doctors).  

 

There is what is called a "town square test" of freedom, which holds that a nation is free if one can 

state one's views, whatever they are, in the middle of the town square without fear of punishment 

(Sharansky 2004).  Is one free in this way in Upati?  What can be said is that there is nothing at all in 

the nature of one-party government that requires that the party punish people for what they say, or 

even suggests it.  Suppose the Party makes decision X and someone in the town square says not-X is 

better.  Suppose another denizen of the square says that a new method of plumbing would be better 

than that normally used by plumbers.  Why should the plumbers object?  There may be something in 

the new idea ð if so, well and good.  And if not, those who are expert in plumbing (they themselves) 

will judge.  Why should the party not have the same set of reactions?  Why should governance not be 

regarded simply as a matter of expert knowledge like plumbing?   

 

Of course, Sharanskyõs town square might be Tiananmen Square, and the view expressed might be 

that the party should be replaced by democracy.  But is this different from someone in a democracy 

saying that democracy should be replaced by one-party rule?  Not that I can see.  In both cases the 

question is: is the replacement to be accomplished by lawful means?  If yes, thereõs no problem.  If 

no, there is a problem.  But in both cases.  The lawful means in the democracy would usually be 

constitutional amendment; in the lawful one-party state - the party being constituted as a form of 

lawful property - the lawful means would be a matter of buying the party out. 

 

 

Note 11:  The Judicial Power of the Contract of Peace 

 

Any substantively impartial court is an international courts.  The substantive impartiality of the law 

they apply comes from the substantive impartiality of the international commons (just as it did for the 

first arbitrator in the first commons: 1.3).  

 

As the people of one commons begin to trade with another - call them the mountain people (M) and 

the sea people (S) ð they each carry law with them.  Consider a sale of goods between M, of the 

mountain people and S, of the sea people.  Suppose the mountain people have a Sale of Goods Act 
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that implies a certain warranty into a sale, which is not implied by the sea peoplesõ Act.  The warranty 

is the way the mountain people deal with sales of goods.  Their legislation is a relation amongst 

themselves, so there is no immediate ground for imposing it on one of the sea people.  But on the 

other hand there is no ground for S simply to ignore it; it is part of the baggage of understanding that 

M will bring to the relation (there might be no Sale of Gods Act but Mõs intentions of their own right 

contemplate the warranty).  This is an entirely simple point; if M and S make a contract, they must try 

to understand each other.  Mõs baggage is a Sale of Goods Act; Sõs is the absence of one.  How is this 

to be adjudicated? 

 

Private international law for the most part it works well enough, impartially adjudicating on such a 

case, and thereby facilitating the growth of international trade.  Its one outstanding failure is in those 

of its remaining doctrines (mainly of tort) that require choice of the lex fori as such.  This is a 

remnant of Hegelõs theory of the state, and is the war mode of private international law.  Consider the 

situation of M and S as they consider the possibility of their trading (internationally) with each other.  

Suppose a certain point is reached in their relation that raises a question of substantive law - the 

application of the warranty, say - to which the law of M gives the answer X and the law of S, the 

answer not-X.  Each asks themself (with the aid of their lawyers, if you like): what are we to do? - we 

want to act lawfully, what are we to do?  To this question, in a conception of private international law 

where the lex fori as such has status, there is no answer.  If the issue were subsequently to be litigated 

in the courts of M the answer is one thing (say, the application of the Sale of Goods Act); if in the 

courts of S it is the opposite (a refusal to apply it).  Since the parties cannot at that time of their trade 

say which courtsõ law governs it, there is simply no law governing it.  The absence of law is war (4.2-

3). 

 

Any court which eschews the choice of the lex fori as such for substantive laws is by that choice an 

international court.  Further, this applies to all cases that the court decides, including domestic ones.  

And further again, this is the only way a court can give a decision of law.  

 

The argument relates only to substantive laws.  We must distinguish between laws that primarily 

govern the actions of civilians (substantive laws) and those that govern the actions of courts 

(adjectival laws).  For adjectival laws there is no difficulty with the application of the lex fori as such.  

Perhaps M offers a certain sort of litigation, and S a different one (the one perhaps a traditional sort 

of dispute resolution, the other an alternative one; the one prepared to keep their courts open to 

claims for a long limitation period, the other preferring not to deal in stale claims).  The implication of 

such laws for the actions of citizens is slight.  The laws are adjectival.  And a court applying the lex 

fori as such (the law of the forum, as such) in the case of adjectival laws is doing nothing more 

remarkable than deciding to be itself. 
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But we have seen that when X is a substantive law (a law by our definition directing civiliansõ conduct 

on a matter crucial to the outcome of the litigation), and when each court is known to choose the lex 

fori as such then the plaintiff will sue in the court that gives the better result (and the defendant will 

be left lamenting).  If, however, both sets of courts apply the proper law then it doesn't matter where 

the plaintiff sues.  They might or might not win depending on the judgment their chosen court makes 

as to the proper law.  The courts of S might still apply the law of S, but it will be because it is the 

proper law.  With the same set of assumptions obtaining in the courts of M, they too will apply the 

law of S.  Both courts are on these assumptions international courts.  They might have differing views 

as to which is the proper law in a particular sort of case; but they are still international courts, their 

disagreement now being no different from a disagreement between courts within a domestic system.   

 

Of course these international courts of both M and S will still spend most of their jurisdictional 

time applying their own lex fori; but this will only be because most of the cases brought to them 

are local cases where the proper law really is the lex fori (as opposed to the lex fori as such).  It 

will still be as international courts that they do this.  Once the lex fori as such is rejected there is 

simply no automatic choice of law; and every single case that any court decides involves a 

judgment at the outset as to the proper law.  Of course, like any practical activity adjudication 

involves presumptions.  Since in the overwhelming majority of cases the proper law will be the 

local one there will be a presumption to that effect.  But even in those cases a court working with 

a presumption ð as long as it rejects the application of the lex fori as such - is an international 

court.   

 

So there is right now an international judicial power.  

 

The only remaining problem is in conflicts of curial decision.  The (international) courts of 

Contract state M might decide one thing, and the (international) courts of Contract state S, 

another; and there is no supra-state (international) court to decide between them.  This is an 

over-rated problem.  If it were the case that judges determine cases it would be insoluble.  But it 

is not; the case is that cases determine judges (as it determined the original arbitrator without 

third position: 1.2).  So in the end the cases will resolve the matter consistently.  And even if they 

donõt, itõs just disagreement, an ordinary human problem which tells us nothing about law itself.   

 

The identification domestic courts as the repositories of the Contractõs judicial power brings with it 

their corresponding domestic enforcement.  The law, of course, must be enforced.  With ordinary co-

operation between enforcement agencies this can be achieved. 

 




