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SEVENTY-FOU ORT OF THE LAW 
TEE OF SOUTH A FURTHER CONSID- 

To: 
The Honourable C. J. Sumner, M.L.C., 
Attorney-General for South Australia. 

Sir, 
You have referred to us for further consideration the Contracts Review 

Bill of 1978. This Committee reposted to one of your predecessors on 
that topic in our Forty-Third Repost and you have asked us to update 
that report having regard to subsequent developments of the law in this 
and other jurisdictions. 

In 1978 we recommended as follows: 
(1 )  That the definition of "Contract" be deleted from the Bill. 
(2) That amendments be made to the Real Property Act to provide 

machinew for the implementation of orders for the reconveyance of 
iand and to authorise the lodging of a caveat to protect the position 
of a person seeking to have a contract avoided or varied under the 
Bill. 

(3) That the language of the clause preventing the insertion of a con- 
tractual provision making the law of some other place the proper 
law of the contract or excluding the jurisdiction of the South Aus- 
tralian Courts be varied in an effort to strengthen and clarify the 
expression of the intention. 

(4) That parties to international contracts should be permitted to contract 
out of the provisions of the proposed legislation. 

(5) That a clear distinction be made between proceedings specifically 
instituted under the proposed legislation and the power of the Court 
in other proceedings to decline to give effect to or to limit the 
application of a contract in order to avoid an unjust result in those 
particular proceedings. 

(6) That a clause be inserted to ensure that there is no conflict between 
the operation of the Act, and terms implied in a contract by existing 
statutes. 

(7) That the position of a third party who has acquired title for the 
property in good faith and for vaiuable consideration be strength- 
ened. 

(8) That the legislation state that jurisdiction to entertain proceedings 
under the Act is conferred on the Credit Tribunal where the pro- 
ceedings relate to the terms on which credit has been, or is to be 
provided. 

(9) That Part VI of the Consumer Credit Act be repealed. 
(10) That a finding in proceedings other than the proceedings specifically 

instituted under the proposed Iegislation, that the contract is unjust, 
should not preclude the parties from relitigating that issue in other 
proceedings. 

(1 1) That a Court when determining whether a contract is unjust and 
whether to exercise its powers under the proposed legislation should 
be directed to consider the terms of the contract in coming to its 
conclusion. 



(12) That there be power to transfer proceedings under the proposed 
legislation from one Court to another, so that proceedings will not 
fail because they have been brought in the wrong Court. 

(13) That there be a right of appeal from the Industrial Court to the 
Supreme Court but that it be restricted to matters pertinent to the 
exercise of powers conferred under the Act and consequential or 
related matters. 

These recommendations were embodied in a bill which passed the 
House of Assembly but which was laid aside in the Legislative Council, 
where the Government of the day did not have a majority, on pady 
lines. 

We should say at the outset of this report that a member of the 
Committee, Mr. Wicks, is opposed to the whole of the recommended 
reform on philosophic grounds. His views are the same as those stated 
by him in his dissent to the Forty-Third Report. We record this point of 
view but it is outside the terms of your remit. If, however, there is to be 
a Contracts Review Act of general application, Mr. Wicks supports the 
specific recommendations proposed in this report. 

Have advances in  he common law ma& legislative reform unnecessary? 
For many years equity has tried to protect those who are particularly 

susceptible to exploitation because of special disadvantage, such as illness, 
ignorance, impaired facilities, financial need or inexperience. However, 
the categories where relief has been granted are isolated and exceptional 
and the jurisdiction is confined within narrow limits. 

The equitable jurisdiction to grant relief from unconscionable contracts 
has, except in the categories above referred to, usually depended on.an 
allegation of misconduct rather than an abuse of superior bargaining 
power. However Lord Denning MR. in Lloyds Bank Ltd. v. Bundy [I9751 
1 Q.B. 326 regarded inequality of bargaining power as the single thread 
linking the exceptional equitable categories. This is a rationalization of 
earlier authority in a fashion peculiar to Lord Denning, which may or 
may not survive scrutiny by the House of Lords. 

In Lloyds Bank (supra) a guarantee was set aside because the taker of 
the guarantee, Lloyds Bank, had failed to comply with a fiduciary duty 
which it owed to the guarantor, who was one of its clients. Lord Denning 
however was prepared to base his judgment on an additional wider 
ground which he explained at page 339: 

'Gathering it all together, I would suggest that through all these 
instances there runs a single thread. They rest on "inequality of 
bargaining power9. By virtue of it, the English law gives relief to one 
who, without independent advice, enters into a contract upon terms 
which are very unfair, or transfers property for a consideration which 
is grossly inadequate, when his bargaining power is grievously 
impaired by season of his own needs or desires, or by his own 
ignorance or infirmity coupled with undue influences or pressures 
brought to bear on him by or for the benefit of the other. When I 
use the word kndue9 I do not mean to suggest that the principle 
depends on proof of any wrong-doing." 

Sir Eric Sachs, who gave the majority judgment, however, took a 
different approach. Sir Eric concluded after his examination of the facts 
that the bank owed r. Bundy in the special circumstances of the case 
a duty of fiduciary care and that the duty had not been discharged. 

This case has proved influential in subsequent litigation. In ClijEord 
Davis Management Ltd. v. W.E.A. Records Etd. (197.51 1 All E.R. 237, 
the defendants appealed against the refusal of a Judge to discharge an 
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interim injunction restraining them from infringing the plaintiffs copy- 
right in the compositions of two musicians. 

Lord Denning examined the terms of the agreement between the musi- 
cians and the publisher and characterized it as ""restrictive trade". Although 
careful to say that he need not come to a final opinion since the pro- 
ceedings were interlocutory, Eord Denning did observe that "it may well 
be said that there was such inequality of bargaining power that the 
agreement should not be enforced" (see page 241). 

A. Schroeder Music Publishing Co. v. Macaulay (1974) I W.L.R. 1308 
was a slightly earlier case involving similar facts. In that case a publisher 
engaged the services of a composer for five years and acquired the 
exclusive right of publishing all works to be composed by him during 
that period. However the contract, which was in a standard f o m  used 
by the publisher, did not impose on him a duty to publish the composer's 
works. The House of Lords set aside the contract, Eord Diplock observing 
at page 13 1 5: 

'"W]hat your Lordships have in factlbeen doing has been to assess 
the relative bargaining power of the publisher and the song writer at 
the time the contract was made and to decide whether the publisher 
had used his superior bargaining power to extract from the song 
writer promises that were unfairly onerous to him." 

While these three cases indicate that there has been a drive by the 
Courts (and in the main Lord Denning MR.) towards the establishment 
of an unconscionability doctrine, the Comrnitttee considers that it would 
be unrealistic to contend that these cases introduce a general doctrine of 
unconscionability, especially since later judgments have generally been 
decided upon the basis of breach of duty, with Sir Eric Sach's judgment 
rather than the judgment of Lord Denning .R. in Lloyds Bank, being 
refeired to and followed. 

For example, in the recent case of National Westminster Bank p.1.c. v. 
Morgan (1983) 3 All E.R. 85 the Court of Appeal held that a presumption 
of undue influence arose whenever a transaction was concluded between 
persons who enjoyed or who were bound in relationship of confidential- 
ity. That relationship was not circumscribed by reference to defined limits 
but could exist in a wide variety of situations whenever, first, one party 
relied on the guidance or advice of another party who not only was 
aware of that reliance but also stood to obtain a benefit from the 
transaction or had some other interest in it being concluded, and, sec- 
ondly, when there also existed between the parties an element of confi- 
dentiality that went beyond that which might be present between normally 
trustworthy persons dealing with each other in a business transaction at 
am's  length. In coming to this decision, the judgment of Sir Eric Sachs 
in Lloyds Bank was extensively referred to. 

Likewise in the South Australian case of Amadio and Amadio v. 
Commercial Bank of Austvalia Etd. (1981) 93 E.S.J.S. 419 where a 
mortgage-guarantee was set aside as unconscionable, it was the judgment 
of Sir Eric Sachs rather than that of Lord Denning in the Eloyds Bank 
case which was referred to by the Full Court. This decision was aff~rrned 
by the High Court of Australia at (1983) 56 A.L.J.R. 402. 

Thus it appears that reliance can not be safely placed on the Courts 
developing a general unconscionability doctrine. The Committee would 
moreover like to point out that even if Lord Denning's attempt to create 
a general doctrine had been more successful, this would not negate the 
need for legislation in the form of this Bill. First, it is by no means clear 
that the Courts would be prepared or capable of developing the power 
to grant relief to the degree that is necessary. Secondly, one has to wait 
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for a case to be decided authoritatively by the High Court or the Full 
Supreme Court which raises for decision the problem of working out a 
general basis for relief. This may not happen for years and in any case 
Courts work inductively from precedent lo precedent and are by their 
discipline wary of creating general rules. 

The need for legislation in this field has been discussed in this State 
in the case of Henderson v. The Bank of New South Wales ((1978) 78 
E.S.J.S. 483 where Zelling J. said at page 490: 

"I think that clauses of this kind which make the 
conclusive evidence against the customer notwithstanding that the 
customer has good defences to an action by the Bank are grossly 
improper, but unfortunately until the Unjust Contracts BilI becomes 
law, courts in this State have no power to do justice against unjust 
documents which shut people out from their proper remedies in 
courts of law." 

In the intervening period fr-om 1978 to date there have been no significant 
advances in the common law. 

Uniled Kingdorn: Unfair Contracr Terms Act 1977: 
As very littie information was available with respect to the United 

Kingdom Unfair Contract Terms Act 1977 at the time we last reported 
on this topic, we have decided to examine the scope and effect of that 
legislation in order to consider whether their scheme is likely to be more 
appropriate than that proposed in our 1978 draft Bill. In addition, it is 
useful to determine whether any problems have arisen under their h.ct 
which should be dealt with in legislation in this State. 

It should be pointed out that the title of the English Act is somewhat 
misleading. The control imposed by the Act is not limited to contract 
terms, but extends to non-contractual notices which exclude or restrict 
liablity in tort. Further, the English Act does not seek to  control unfair 
contract terms generally. It applies for the most part only to terms that 
purport to exclude or restrict liability; that is to say, to exemption clauses. 

The control exercised by the English Act over exemption clauses in 
contracts is complex in nature and by no means comprehensive. There 
are three broad divisions of control. First control over contract terms 
which exclude or restrict liability for negligence. Secondly, control over 
contract terms which exclude or restrict liability for breach of certain 
terms implied by statute or common law in contracts for sale of goods, 
hire-purchase, and in other contracts for the supply of goods. Thirdly, a 
more general control in limited circumstances over contract terms which 
exclude or restrict liability b r  breach of contract or which purport to 
entitle one of the parties to render a contractual performance substantially 
different from that reasonably expected of him or to render no perform- 
ance at all. 

However, the provisions of 'he Act may overlap in any given case, so 
that, in any such situation, it may be necessary to consider whether more 
than one section is relevant. 

The Act renders some types of exclusion clauses absolutely ineffec- 
tive-principally those avoiding liability arising from negligence, where 
the negligence has resulted in death or personal injury. In the majority 
of other instances, including where the result of an act of negligence was 
anything but death or personal injury a test of reasonableness is imposed. 

It should be noted chat some South Australian Acts already deal with 
specific types of exclusion clause. For example, Section 133 of the Motor 
Vehicles Act 1959 provides that: 



"Any contract (whether under seal or not) by virtue of which a 
person contracts in advance out of any right to claim damage or any 
other remedy for the negligence of any other person in driving a 
motor vehicle shall to that extent be void". 

Section 8 of the Misrepresentation Act 1971 provides: 
"If any contract contains a provision that would, but for this 

section, exclude or restrict- 
(a) any liability to which a party to a contract may be subject by 

reason of any misrepresentation made by him before the 
contract was made; or 

(6) any remedy available to another party to the contract by reason 
of such a misrepresentation, 

that provision shall be of no eRect except to the extent (if any) to 
which in any proceedings arising out of the contract, the Court may 
allow reliance on it as being fair and reasonable in the circumstances 
of the case". 

The requirement of reasonableness for the purpose of the English Act 
is that the term shall have been a fair and reasonable one to be included 
having regard to the circumstances which were or ought reasonably to 
have been known to or in the contemplation of both parties when the 
contract is made. 

By Section 1 1  (2) of the English Act, five guidelines are laid down set 
out in Schedule 2 and regard is to be had to these in determining whether 
a contract term satisfies the requirement of reasonableness. The guide- 
lines are as follows: 

(a) the strength of the bargaining positions of the parties relative to 
each other, taking into account (among other things) alterna- 
tive means by which the customer's requirements could havc 
been met; 

(I-) whether the customer received an inducement to agree to the 
term, or in accepting it had an opportunity of ente~ing into a 
similar contract with other persons but without having to 
accept a similar term; 

(c) whether the customer knew or ought reasonably to have ltnown 
of the existence and extent of the term (having regard, among 
things, to any custom of the trade and any other previous 
course of dealing between the parties); 

(d) where the term excludes or restricts any relevant liability if some 
condition is not complied with, whether it was reasonable at 
the time of the contract to expect that compliance with that 
condition would be practicable; 

(e) whether the goods were manufactured, processed or adapted to 
the special order of the customer. 

As yet, there has not been a great deal of authority in England on 
which an assessment can be made as to the way in which the courts will 
approach the test of reasonableness. This is despite the fact that the 
reasonableness test had already been used in the English Misrepresenta- 
tion Act 1967 and the Supply of Goods (Implied Terms) Act 1973. 
However it should be noted that test of reasonableness in those earlier 
Acts differs significantly from that now placed in the English Unfair 
Contract Terms Act. The Supply of Goods (Implied Terms) Act spoke 
of it being fair and reasonable to allow reliance on an exclusion clause: 
this too was the essence of the matter when it first appeared in the 
Misrepresentation Act. The present ruie however is that a clause is valid 
if it was reasonable to insert the clause at  the time the contract was 



made. There is a clear difference here in that a clause could be a 
reasonable one to insert into a contract at the time of making it, yet the 
circumstances may be such later that it is not fair and reasonable to 
allow reliance on that particular clause when the problem comes up for 
decision. 

Unfortunately, to, cases involving the Unfair Contract Terms Act have 
not been well reposted as they have generally arisen in the county courts. 
However it may nevertheless be helpful to examine quickly the material 
available. 

In Waldron-Kelly v. Marshall (Stockport county court, March 17, 198 1 - 
1981 Current Legal Year, Paragraph 303), the plaintiff had delivered a 
suitcase to Stockport railway station for delivery by British Rail to 
Haverfordwesi railway station. The charge was f 6.03 and the conditions 
of carriage provided that British Rail were only to be liable if any loss 
or delay was caused by their wilful misconduct. If there was a failure to 
deliver the goods at all then liability was to be assessed by reference to 
the weight of the goods (a sum considerably less that the real value of 
the contents). Judge Brown had no doubt that this clause "did not satisfy 
the test of reasonableness". 

In Woodman v. Photo Trade Processing Etd. (Exeter county court: May 
7, 1981), noted in an article by Lawson in 131 N.L.J. 933 at page 93.5, 
a reel of film had been given to the defendants for processing. The 
subject matter was a wedding. Most of the snaps were lost and the 
defendants pleaded reliance on the following clause- 

"All photographic materials are accepted on the basis that their 
values does not exceed the cost of the material itself. Responsibility 
is limited to the replacement of the films. 

No liability will be accepted consequential or othenvise however 
caused." 

Judge Clark took the view that the clause was unreasonable. 
In British Airports Authority v. British Airways Board and Others, May 

7, 1981 (noted by Lawson (supra) at page 935), the following clauses 
were in dispute: 

"(i) Neither the Authority nor any servant or agent of the Authority 
shall be liable for loss of or damage to the aircraft, its parts 
of accessories or any property contained in the Aircraft, occur- 
ing while the aircraft is in the airport or is in the course of 
landing or taking off at the airport, or being removed or dealt 
with elsewhere for the purpose of .  . . , arising or resulting 
directly or indirectly from any act, ommission, neglect or  
default on the part of the Authority its servants or agents 
unless done with the intent to cause damage or recklessly and 
with knowledge that damage would probably result. 

(ii) The operator will indemnify the Authority its servants or agents 
against any claim which may be made against the Authority, 
its servants or agents, for loss, damage or injury (including 
fatal injury) incurred by any person using or being in an 
aircraft however such loss, damage or injury may be caused, 
including (without prejudice to the generality of the foregoing) 
any claim arising from the act, omission, neglect or default 
of the Authority, its servants or agents, unless done with intent 
to cause damage or recklessly and with knowledged that dam- 
age would probably result." 

Mr. Justice Parker was of the view that the first clause was reasonable. 
He appears to have been influenced in this finding by the fact that the 
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clause would enable the Authority to keep its costs down and would free 
it from involvement in disputes over accidents, the facts of which may 
to a large extent be unknown to them. That however would exonerate 
most governmental and local government bodies if applied generally. 

As far as the indemnity clause was concerned, the Unfair Contract 
Terms Act could not apply since the relationship between the pasties was 
plainly not a consumer contract. Even so, Mr. Justice Parker disallowed 
the clause on the ground that its lack of reasonableness meant that it 
was ultra vires the Authority. That such a clause would not have survived 
the Unfair Contract Terms Act is evident from the learned Judge's view 
that it "smacks of unreasonableness". 

In Walker v. Boyle (1982) I 1.L.e.R. 495 a vendor, in response to 
preliminary inquiries, represented that she was unaware of a boundary 
dispute connected with the subject properly, although she ought to have 
known that there was such a dispute. In that case it was held that 
condition 17 of the National Conditions of Sale even with a statement 
that "accuracy is not guaranteed, and (the replies) do not obviate the 
need to make appropriate searches, inquiries and inspections" did not 
meet the test of reasonableness required by Section 1 1  of the Act. 

Another case involving the sale of land was South Western General 
Property Co. Ltd v. Marton (1982) 263 E.G. 1090 and cited in  an article 
by Wilkinson in 1984 Conveyancer 12 at 16. In that case an innocent 
misrepresentation was held to have been made in an auctioneer's cata- 
logue when it disclosed a refusal of planning permission to build a house 
on the land in 19'72 on the grounds of design but did not mention that 
it was unlikely that planning permission would be given for any dwelling 
on the site on amenity and conservation grounds. 

Although the auction catalogue contained disclaimer clauses Croom- 
Johnson J. found for the purchaser. His Lordship pointed out that people 
sometimes attend auctions at short notice, as Mr. Marton had done. 
Although Mr. Marton was a builder by trade he apparently wanted the 
land to build a house for his own occupation. It is therefore interesting 
to note that the Judge said that he had to consider whether the conditions 
were reasonable to be included in a contract "not with property specu- 
lators in which they might be reasonable but in a case such as a house- 
holder like Mr. Marton who is very clearly concerned, if he wants to buy 
for himself, with planning matters". He concluded that for the parties to 
the contract and in the circumstances in which it was made- 

"The plaintiffs have not satisfied me that these are terms which. 
are fair and reasonable to have been included in the contract. . . at 
the time of this auction. These terms, if they were included, would 
exclude liability for a failure to tell the purchaser more than only 
part of the facts which were among the most material to the whole 
contract of sale." 

]in Ph~llips Products v. Hamstead Plant Hire, October 15, 1982 (noted 
in paragraph 43 of the March 1983 edition of Current Law year), the 
plaintiff had contracted with the defendant to hire a J.C.B. and driver 
on the defendant's standard terms: those of the Contractor's Plant Asso- 
ciation. Clause 8 of these conditions provided that the J.C.B. driver 
should be the servant of the hirer who alone should be responsible for 
all claims arising in connection with the operation of the plant. The 
J.C.B. driver negligently damaged the plaintiffs factory while canying 
out work at the plaintiffs request. 

It was held by Kenneth Jones J. that the defendants were vicariousiy 
liable for the J.C.B. driver's negligence. The plaintiffs were steel stock- 
holders and did not regularly hire plant or drivers. The hire period was 
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short and the plaintiffs had little oppon-tunity to arrange insurance for 
the driver. The plaintiffs played no part in the driver's selection nor had 
they control of the way in which he did his job. In the circumstances it 
was not fair and reasonable for the defendants to exclude liability for 
their driver's negligence. 

From this brief examination of the cases it appears that English Courts 
have been administering the reasonableness test in a satisfactosy manner. 
However there is a possibility that the courts may place a self-imposed 
restriction on the circumstances in which the Court should interfere. This 
possibility is raised because of the speech of Lord Wilberforce in Photo 
Production Ltd. v. Sccuricor Transport Ltd. (1980) R.C. 827 when he said 
at page 843- 

"After this Act, in commercial matters generally, when the parties 
are not of unequal bargaining power, and when risks are normally 
borne by insurance, not only is the case for judicial intervention 
undemonstrated but there is everything to be said, and this seems 
to have been Parliament's intention, for leaving the parties free to 
appostion the risks as they think fit and for respecting their deci- 
sions." 

This passage, with all respect to his Lordship, conceals an underlying 
defect in the use of the words "unequal bargaining power". The parties 
may have equal bargaining power, but if every supplier in the industry 
uses the same or similar exclusionary clauses, the hirer is still in a "take 
it or leave it" situation. 

Unfortunately, it is likely to take quite a while before it becomes 
evident whether there is any significant difference in the English Courts9 
characterization of "unreasonable" and the Australian courts9 character- 
ization of "unjust". It may be that the Courts in both jurisdictions will 
in similar fact situations give like answers. However the Committee 
stresses that although there is possibly little difference between the answers 
when the different tests are used, the situations in which the English test 
may arise are very limited, while the scope of the New South Wales Act, 
and even more that of the South Australian Rill, is wider. For as has 
been stated previously in this report the English Act does not seek to 
control unfair contract terms generally. It applies, for the most part, only 
to terms that purport to exclude or restrict liability, that is to say, to 
exemption clauses. 

Other limitations are also imposed on the scope of the English Act. 
For example the Act in the main applies to exemption clauses involving 
"business liability". The Act defines "business liability" as "liability for 
breach of obligations or duties arising: 

(a) from things done or to be done in the course of a business 
(whether his own business or another's); or 

(b) from the occupation of premises used for business purposes of 
the occupier." 

Also a distinction is drawn in the Act between cases where a party to 
a contract "deals as a consumer" in relation to another party, and cases 
where he does not so deal. In order that a party should have dealt as a 
consumer, two conditions must be satisfied:--first he must neither make 
the contract in the course of business, nor hold himself out as doing so. 
Secondly the other party must make the contract in the course of business. 

The question of whether the plaintiff deals as a consumer is of partic- 
ular relevance in contracts of sale and hire-purchase. It is also of relevance 
in connection with other contracts fo r  the supply of goods, such as barter, 
hire and contracts for work and materials. In such instances while certain 
exclusion clauses are not permitted at all as against consumers, they will 
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be allowed as against a person dealing otherwise than as a consumer as 
long as they are considered reasonable. 

The fact that the plaintiff deals as a consumer may be of assistance to 
him in contracts that do not involve the sale or supply of goods; for 
example, correspondence courses, travel arrangements and contracts for 
the regular servicing of appliances such as washing machines. In these 
cases the plaintiff who deals as a consumer may challenge exemption 
clauses in the contract as being unreasonable. The person who does not 
deal as a consumer may only challenge such terms on such grounds as 
if the contract is "on the other's written standard terms of business" 
(which of course is often the case). 

One very distinct advantage for the plaintiff who deals as a consumer 
is that he may challenge ""indemnity" provisions for unreasonableness 
where a person who deals otherwise than a consumer may not. Another 
advantage for a plaintiff who deals as a consumer is that a foreign law 
clause in the agreement does not deprive him of the protection of the 
~ c t ,  provided that he was habitually resident in the United Gngdom 
when he made the contract and provided that steps necessary for making 
the contract were taken there. 

It appears that the scope of the English Unfair Contract Terms Act 
may in future be further limited due to the distinction which appears to 
be being drawn between provisions defining the extent of liability and 
provisions excluding liability. SamueIs adverted to this possibility in an 
article entitled Exclusion Clauses and the Unfair Terms Act 1977 127 
Sol. h. 98 when he said at page 98- 

'There is an important technical distinction between an exception 
clause, which merely defines the extent of liability, which is not 
caught by the Act, and an exclusion clause, which pusports to restrict 
or exclude liability, which is caught by the Act. A body of law, some 
would say legal sophistny is emerging on this distinction, requiring 
the consumer to take the goods 'sold as seen and inspected9, or 'with 
all their faults' or 'sold as examined' is caught by the Unfair Contract 
Terms Act because the seller is trying to change a sale by description 
into a sale of specific goods: Hughes v. Hall (1981) 12.5 Sol. Jo. 255; 
(19811 R.T.R. 430. By comparison, the exception of the loss of use 
in an insurance contract is not caught by the Unfair Contract Terms 
Act: Davidson v. Guardian Royal Exchange (1981) S.E.T. 81 (Court 
of Session). There is apparently also a distinction between a clause 
excluding liability and one limiting liability: Ailsa Craig v. Malvern 
Fishing (1982) 45 M.L.R. 322, ME. Palmer." 

In Hughes v. Hall (supra), the defendants, who were dealers in second- 
hand motor cars, sold secondhand cars, giving each purchaser a document 
which included the phrase "sold as seen and inspected" as a term of the 
transaction. The defendants were charged with furnishing in the course 
of a business to a consumer in connection with the cawing out of a 
consumer transaction a document which included a statement void by 
virtue of Section 6(2)  of the Unfair Contract Terms Act 1977, contrary 
to article 3(d) of the Consumer Transactions (Restrictions on Statements) 
Order 1976 as amended and section 23 of the Fair Trading Act 1973. 
On a submission of no case lo answer the Justices were of the opinion 
that the phrase was too vague for the defendants to avoid civil liability 
under the Sale of Goods Act 1893 and was, therefore, not void by virtue 
of Section 6(2)  of the Act of 1977, and the informations were dismissed. 

On appeal by the prosecutors, Donaldson L.J. and Bingham J., sitting 
as a Queen9s Bench Divisional Court, held, allowing the appeal, that 
prima facie where the phrase ""sol as seen and inspected" was included 
in a contract, it excluded the implied warranty under Section 13 of the 
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Sale of Goods Act 1893, but that such exclusion was subject to othe 
express terms of the contract; that, in any event, the purchaser woulc 
lose some of his rights, so that inclusion of the phrase in the contrac 
would constitute an offence; and that, accordingly, the case would bi 
remitted to the justices for rehearing. 

In Davidson v. Guardian Royal Exchange Assurance (supra) a car wa 
damaged by fire on 28th July, 1976. It was comprehensively insured 
The insurers, as they were entitled to do under the insurance policj 
opted to repair the car, which was eventually returned to the owner i~ 
April, 1977. The owner raised an action in damages against the insurer 
in respect of loss of use. He claimed that it was an implied team! of t h~  
insurance policy that, if the insurers opted to repair his car, they shoulc 
do so within a reasonable time, and that eight weeks would have been ; 
reasonable time while the forty weeks that it actually took was unreason 
able. The insurers denied that the delay was attributable to any bread 
of contract 

They further maintained that in any event a loss of use claim wa 
excluded by an exceptions clause in the policy. 

The Shen-iff PrincipaI said at page 83: 
". . . The effect of the exception clause is critical to the whoh 

argument. Like all provisions in contracts of its kind-insurance 
contracts in the insurers9 standard form-and all exemption clauses 
it falls to be read contra proferentem. It will not be held to excludt 
liability for failure in contractual duty by the proferens unless tha 
is clearly expressed, or unless there is no other liability to which i 
could refer (Canada S.S. Lines Ltd. v. R.; Alderslade v. Pfendor 
Eaundryl." 

However, on appeal, the Court of Session disagreed with the approacl: 
taken by the sheriff psincipal saying at page 84: 

"The sheriff principal appears to have reached his decision upor 
the view that the exceptions clause narrated supra must be inter. 
preted contra proferentum and as if it was a clause covering exemp 
tion from the insurer's negligence, such as in Canada S.S Lines Led 
v. R. and Alderslade v. Hendon Laundry. So viewing the matter hc 
had no dificulty in applying the rules laid down in these cases ir 
favour of the pursuer. 

e think that the approach by the sheriff principal is incorrect 
We do not think that the exceptions clause in the policy can bt 
equiparated with the exemption or indemnity clauses which werc 
considered in the cases mentioned. It is our view that the propel 
approach is to construe the policy, to ascertain from it the risk oi 
risks covered by s. i (sc. of the policy) including the exceptions, a m  
to see how far, if at all, a claim for breach of contract, as avesret- 
by the pursuer, is covered." 

Thus it can be seen that the Court was of the view that there is a cleai 
distinction between ""eemption" and "exception" clauses. However, ir 
the end result the Court of Session was able to hold for the pursuer or 
another ground, 

N.E. Palmer in an article entitled Limiting Liability for Negligence 
(1982) 4.5 M.L.R. 322 said: 

"There is now evidence that the judicial approach to the meaning 
of exculpatory terms is becoming more selective and that the con. 
struction of such clauses may vasy according to their dbm." 

Palmer in propounding this view, cited A i h  Craig Fishing Co. Ltd 
v. Malvern Fishing Co. Ltd. (1981) unreported, H.L. delivered PJbvembe 
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1981. In that case Securicor had contracted to provide a patrol service 
on New Year's Eve 1971-1972 for the benefit of the owners of certain 
fishing vessels berthed in Aberdeen Harbour. The contract was broken. 
one  vessel (owned by Ailsa) became snubbed under the deck of the quay. 
Its gallows bore down on another vessel (owned by Malvern) and both 
sank. There was no dispute that the Ioss could have been prevented had 
proper surveillance been provided. 

The First Division of the Court of Session held that a clause in 
Securicor9s contract which purported to exclude liability in toto was 
ineffective but that another clause which punported to limit the recover- 
able damages was effective. The vessel owners appealed to the House of 
Lords against that part of the decision. 

In upholding the clause, the House of Lords held that there was a 
distinction for the purposes of construction between indemnity and exclu- 
sion clauses on the one hand and limitation of damages clauses on the 
other hand. The Lords held that limitation clauses will continue to  be 
construed contra proferentem, and that in order to exclude liability for 
negligence, must be clearly and unambiguously expressed, but that subject 
to this they niust be given their "natural, plain meaning" and are exempt 
from the specially rigorous standards of precision and candour which 
govern clauses of greater severity. A limitation clause could therefore 
protect the proferens against full liability for negligence-in circumstan- 
ces where an indemnity clause or a clause of total exclusion might not. 

Lord Wilberforce held that a limitation clause was entitled to more 
favourable treatment because it must be related to other contractual 
terms, in particular to the risks to which the defending pasty may be 
exposed, the remuneration he receives, and possibly also the opportunity 
of the other party to insure. 

It appears therefore that the English legislation may be interpreted as 
only affecting certain exculpatory terms, and as a result there is scope 
for the avoidance of the effects of recent protective legislation such as 
their Unfair Contract Terms Act. 

Also of interest is the comment made in the 25th Edition of Chitty on 
Contracts al pages 502-503, that although the Unfair Contract Terms Act 
uses the words "except in so far as the term satisfies the requirement of 
reasonableness", it would appear that the Court's powers under the Act 
are limited to declaring the term either to be effective or of no effect. 
Thus the Court could not rewrite the term or sever words which made 
the term unreasonable so as to render the term reasonable. 

This of course means that the Court's powers under the English leg- 
islation to grant a remedy in the case of unsatisfactosy contractual terms 
and significantly less than those placed in the New South Wales Contracts 
Review Act, and in the South Australian draft bill. 

Finally, we would like to point out that the English reasonableness test 
has recently been criticized in an article by Wilkinson entitled Exemption 
Clauses in Land Contracts (1984) The Conveyancer 12 for the lack of 
guidelines to help the Court determine what is reasonable. Wilkinson 
suggests that guidelines should be laid down and the guidelines he has 
suggested have many similarities to those contained in the New South 
Wales Contracts Review Act and the South Australian draft bill. 

The Committee believes that the proposed Contracts Review Act could 
and possibly shouid be supplemented in specific problem areas. For 
example, specific legislation could be enacted covering exemption clauses. 
While the Contracts Review Bill's concept of "unjust" could cover mat- 
ters dealt with in the English Unfair Contract Terms Act, by the require- 
ment of reasonableness, another piece of legislation could specifically 
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prohibit certain types of exemption clause which were considered partic
ularly undesirable.

A similar approach was recommended by John Livermore in a Repor
to the Tasmaåian Law Reform Commissioñ relating lo Exclusion Clause.

and Imptied Obligations in Contraclsfor the Supply _of^G.oo!s and Services

In his ieport Livirmore has drafted a proposed Unfair Contract Termr
Act (see'Appendix D) based on the United Kingdom legislation bu
whicÈ onlyïeals with express prohibitions of certain exemption clauses

and no refe.ence is madè to fhe requirement of reasonableness. Liver
more, however, does also recommend the adoption,of a provisiol alonl
the lines of the þeden Report and the New South Wales Contracts Reviev
Act to regulate harsh and unconscionable contracts generally.

A 6:1 majority of this Committee in 1978 recommended the adoptior
of the geneial sðheme of this Bill. We draw attention to the enactmen
of very-similar legislation in New South \wales in 1980. This means tha
a usefll body of-case law should be developed fairly rapidly and thur

lessen any uncertainty.

Livermore recently recommended to the Tasmanian Law Reform Com-
mission that a move should be made to attempt to have similar legislation
enacted on an Australia-wide basis. It is of interest to note in this regard

that the Queensland Law Reform Commission has recently been given

the task oi looking at possible reforms in the area of exclusion, exemption
and unreasonabliclaúses in contracts. As long ago as 1976, the Australia¡
capital Territory introduced a Bill <i.:¿ling in somewhat similar terms as

the South Austialian Bill with harsh and unconscionable contracts (see

Appendix C). Unfortunately the Australian Capital Territory Bill, as in
thä case of the South Australian Bill, has still not been enacted.

With an increase in the number of jurisdictions having similar protec-
tive measures against unjust terms in contract, there is of course a

corresponding lessening ofany risk which may have otherwise arisen that
business ma/ migrate 1o some State or Territory which does not have

similar legislation.

New South Wales: Section 88F Industrial Arbitration Act 1940.

Apart from the Contracts Review Act 1980 which will be discussec
latei in this report, New South Wales has for a number of y-ears hac

somewhat simiiar legislation to that proposed, dealing with unfair prac'

tices relating to emfloyment. Section g8f' of the Industrial Arbitratior
Act was introduced into the statute in 1959 and provides-

"(l) The Commission may make an order or award declaring voic
in ùúole or in part or varying in whole or in part and either at
initio or from some other time any contract or amangement or an)
condition or collateral arrangement relating thereto whereby a persor
performs work in an industry on the grounds that the contract o¡

àrrangement or any conditions or collateral arrangement relatin¡
thereto-

(a) is unfair, or

lól is harsh or unconscionable, or

(c) is against the public interest. Without limiting- the generalit¡
of ihe words ¡'public interest" regard shall be had in consid'
ering the question of public interest to the effect such ¿

contract or a series of such contracts has had or may have or
any system of apprenticeship and other methods of providin¡
a sufftcient and trained labour force, or
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(4 provides or has provided a total remuneration less than a 
person performing the work would have received as an 
employee performing such work, or 

(s) was designed to or does avoid the provisions of an award, 
industrial agreement, agreement registered under Part VIIIA 
or contract determination. 

( 2 )  The Commission, in making an order or award pursuant to 
subsection ( 1 )  of this section, may make such order as to payment 
of money in connection with any contract, arrangement, condition 
or collateral arrangement declared void, in whole or in part, or varied 
in whole or in past, as may appear to the Commission to be just in 
the circumstances of the case. 

( 3 )  The Commission may make such order as to payment of costs 
in any proceedings under this section, as may appear to the Com- 
mission to be just in the circumstances of the case. 

(4) An application under this section in respect of a contract of 
carriage to which Part VIIIA applies may be made by a party to the 
contract or by an association of contract carriers of which a party 
to the contract is a member." 

Thus Section 88F invests the industrial Commission of New South 
Wales with a discretion to set aside certain contracts or arrangements. 
The operation of the section turns upon the answers to three basic 
questions, namely: 

( 1 )  What are the terms of the contract, condition, arrangement or 
collateral arrangement? 

( 2 )  Is the contract, condition arrangement collateral arrangement 
one "whereby a person performs work in any industsy"? 

( 3 )  Is the contract or arrangement relevantly unfair, harsh, uncon- 
scionable, against the public interest, or othenvise offensive to sub- 
paragraphs (d) or (e) of sub-section ( l ) ?  

Of particular interest for our purposes are the answers given by the 
Commission with respect to question (3) .  We now look at some of the 
relevant case law relating to this question of whether the contract or 
arrangement is relevantly unfair, harsh or unconscionable. 

Although each condition set out in Section 88F (1) is considered sep- 
arately, contracts which are set aside under Section 88F as unfair are 
also frequently relatively harsh and/or unconscionable. Sheldon J. in 
Davies v. General Transport Development Ply. Ltd. 1967 A.R. 371 at 373. 
described the words "unfair, harsh or unconscionable9' as "a tautological 
trinity", a view which more recently the Commission in Court Sessions 
in A. & M. Thompson Pty. Ltd. v. Toea1 Australia Ltd. 1980 A.I.L.R. 204 
declined to accept. The Commission said obiter: 

'There is an perceptible difference between the meaning of the 
term 'unfair' and that of the terms 'harsh' and 'unconscionable9. 
What is unfair may not be so unfair as to be harsh." 

In Agius v. Arrow Freightways Pty. Ltd. 1965 N . S  W. A.X.  77 at 89 
Beattie J. reasoned that Parliament could not have intended the words 
"unfair, harsh or unconscionable" to bear any special meaning when 
Section 88F originally confessed jurisdiction on non-lawyers in the form 
of conciliation committees. It is apparent from the earlier decisions of 
Sheldon J. that in his view unfairness, harshness or unconscionability 
had little to do with the technical meaning of those words and was rather 
a matter of morals. For example in Pegan v. Star Carrying Co. Pty. Ltd. 
1968 N . S  W. A.R. 119 at 121 Sheldon J .  saw Section 88F (1) as a power 
to "attack transactions at their moral roots". 
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Contracts which on their face are fair, may because of events late] 
occurring, become unfair. In Hildred v. Richardson (1971) MS.  W. A.R 
IO19, a judgment of McMeon J., a contract charging commission o 
twenty per cent of the applicant entertainer's gross earnings of $1350 pel 
week may have been fair if the manager had sufficiently performed hi: 
side of the bargain, so as lo justify that charge (see page 1035). Thf 
agreement only became relevantly unfair when the manager failed tc 
perform. The Judge held that it was possible to look at the contrac 
retrospectively for this punpose (see page 1036). However, where it is 
claimed that events which occurred after the contract render that contrac 
unfair, those events must be ones over which the respondent is able tc 
exercise some control. It is not enough that the applicant was the vicein 
of unforeseen circumstances. 

From Agius v. Arrow Freightways Pty. Led. (1965) N.S.W. A.X. 77 a 
90 it appears that the fact that one party to a contract makes a largc 
profit does not mean that the contract is unfair, provided the other part: 
to the agreement receives a "fair deal". 

The Commission in Court Session has recently reviewed the notion o 
unfairness. In A. & M. Thompson Pty. Ltd. and Others v. Total Australil 
Ltd. 1980 A.I.E.R. 304 the Commission analysed the concept of unfair 
ness from a historical perspective observing that there had been: 

"a gradual change in judicial attitude towards what was known a' 
the "sanctity of contract9 and towards the concept of 'freedom o 
contract'. 

Whereas there are early cases in the books which appear to takc 
the attitude that the test of fairness was whether the complainin; 
party had fully understood and appreciated the terms of the agree 
ment (e.g. Re Stuart; Ex parte Cathcart [I8931 2 Q.B. 201) there ha 
been a distinct move from that view of fairness towards a positio~ 
in which the quality and terms of a fully understood bargain anc 
the relative positions of the parties are nevertheless examinable i~ 
order to ascertain if the contract or arrangement is really a fair one.' 

S'mith in Contracts for Work in Industry ( ' w  South Wales): Sectioi 
88F Industrial Arbitration Act at page 55 cites Thompson's case as bein: 
authority for the following propositions: 

"(1) In determining what is fair, the Commission applies stand 
ards which provide a proper balance or division of advantage an( 
disadvantage between the parties to the contract or arrangement. 

(2) in determining the fairness of a contract or arrangement th 
Court is required to consider the conduct of the parties, their capa 
bility to appreciate the bargain they have made and their comparativ 
bargaining strengths when entering into the contract or arrangemenl 

(3) The question of fairness cannot be answered simply by con 
cluding that the complaining party was fully aware of the nature o 
the transaction before entering into it. 

(4) A contract may therefore be unfair even though it was nc 
induced by fraud, deceit or cheating, and the parties to it understool 
fully the terms of the bargain. It is enough that there was no genuin 
bargaining between the parties prior to their entry into the contrac' 

( 5 )  No general rules regarding the notion of unfairness can b 
established. Each case must turn on and be dealt with according t 
its own merits." 

The standard of education, literacy, commercial experience, wealth an( 
bargaining strengths of the parties are therefore all relevant in determin 



ing whether a contract or arrangement is unfair. The concept of fairness 
is relative to the experience and bargaining strengths of the parties. For 
example. what is unfair to the commercially naive may not be so in 
respect to an experienced businessman. Also a provision may not be 
unfair having regard to what it is designed to protect. For example in 
O'Brien v. Kalainazoo (Australia) Ply. Ltd. 1977 A.I.L.R. 464 the appli- 
cant applied to set aside a restrictive covenant which prohibited him 
from working in the geographical areas in which he formerly worked as 
the respondent's employee. Cahill J. held that having regard to the access 
the applicant had enjoyed to his employer's customers and files in his 
senior position, the restrictions placed upon him by the convenant were 
in all the circumstances, fair. 

r e  is of interest to note tha.t Section 88F is regarded as a relatively 
successful piece of legislation. For example Peden in his Report on Harsh 
and Unconscionable Contracts 1976 said at page 12: 

" . . . section 88F has received considerable use and liberal inter- 
pretation. The commission has not regarded itself as trammelled by 
legal technicalities of agency, privity of contract, the veil of incor- 
poration or exclusion clauses. Thus relief can be given against per- 
sons who were not parties to the contract provided they had some 
clear connection with the contract: Brown v. Rezitis (1970) 45 A.L.J.R. 
41. The Commission's decisions have tended to reflect the degree of 
culpability or involvement of the individual respondent in the trans- 
action concerned. 

The success of this section, at least in comparison to the money 
lending and hire-purchase provisions, has been largely attributed to 
the facility and flexibility of the industrial judges in exercising broad 
discretions and making value judgments as to what is fair." 

While Woods and Stein in their text entitled Harsh and Unconscionable 
Contracts o f  Work in New South Wales say at page 46: 

"It will have been observed that Section 88F is a drastic piece of 
legislation designed to deal with a situation that was threatening the 
arbitration system itself. It has been used principally to combat fraud 
and unfair employment practices in the transport industry. Clearly 
it has been more successful than similar provisions in money-lending 
and hire-purchase statutes. The fundamental principles of interpre- 
tation of Section 88F are liberality, straight foswardness and lack of 
technicality, while the outstanding characteristics of the interpreta- 
tion of the money-lending and hire-purchase provisions are narrow- 
ness, legalism and technicality. Inescapably, the experience of the 
New South Wales Industrial Commission with Section 88F demon- 
strates that "reopening' provisions are not intrinsically unworkable." 

The apparent success of Section 88F in its given area is regarded by 
the Committee as an encouraging indication that the proposed Contracts 
Review legislation is likely to be a useful reform in a wider field. 

New South Wales: Contracts Review Act 1980 
As New South Wales has had a Contracts Review Act in very similar 

terms to the proposed South Australian Act since 1980, it would seem 
wise to examine the operation of that Act in the intervening fo'our years. 

Unfortunately for us, there have been vexy few reposted cases. One 
case which provides some guidance as to the attitude which may be 
taken in the case of a migrant with limited knowledge of English is 
Partyka v. Wilkie 1982 cases Australian Consumer Sales and Credit Law 
Reporter 55-213. In that case the plaintiff was a Polish migrant who had 



a limited command of the English language. He saw a job advertisemen! 
in a newspaper for work in California and called at the advertiser's office 
There he was introduced to a man called Andy and a woman. The! 
proceeded to show him maps and photographs of a motel in California 
and he was told that he would be employed there as a tiler. Andy tolc 
him that if he wanted the job, he would have to invest $6,900 for a om 
per cent interest in the motel business. Having only $6,600 the plaintif 
procured a bank cheque in the defendant's favour for that amount anc 
arranged that he would pay the balance from his first payment as a tile: 
in California. The plaintiff was then asked by the defendant to sign 2 
document which, according to the former, he read and signed but dic 
not understand. The document purported to be a declaration of trust b: 
the defendant, the trust property being a one per cent share in the motel 

Subsequently the plaintiffs solicitor wrote to the defendant requestin) 
repayment of the sum to the piaintid The plaintiff applied for order 
under Section 7 of the Contracts Review Act and ancillary orders unde 
Section 8 and the First Schedule on the ground that the contract wa 
unjust in the circumstances at the time it was made. 

Needham Y. of the Supreme Court of New South Wales held that thc 
application should be granted, saying at page 57,004: 

"It was submitted to me that the contract is unjust in the circum 
stances at the time i t  was made; principally for the reason that t h ~  
plaintiff, answering an advertisement for work in California, wa 
met with a requirement that he pay the sum of $6,900. The adven 
tisement offered free air tickets and accommodation, and the sub 
mission was that accommodation and air fares, for which the plaintif 
had to pay $6,900, were anything but free. The position of th 
plaintiff has also to be considered in  he question of whether ther 
was injustice in the contract and, although the plaintiff does not see 
an order of a non est facnum type, the plaintiffs limited Itnowledg 
of the language must be taken into account in considering the justic 
of requiring him to pay over this large sum of money for a prornis 
about which one would think any realistic person would becom 
suspicious when seeing the offer being made. 

I think the submission should be upheld. I think that the conlrac 
was unjust in the circumstances relating to it at the time it wa 
made, and 1 would make an order under Section 7(1)(b) of th 
Contracts Review Act, 1980; that is, that the contract entered int 
by the plaintiff and the defendant on 8th July, 1982 is void. Pursuar 
to section 8 and Schedule 1, I make an order that the defendar 
repay to the plaintiff the sum of $6,600 with interest at ten pe 
centum per annunl from the date of payment to the date of I111 
order, and I order that the defendant pay the costs of the plainti- 
of these proceedings." 

This case was commented upon by Cuiid in an article entitled: Tk 
Contracts Review Act 1980 (New South Wales): Scotching Beaumont an  
other developmenl's (1983) 21 Law Society Journal 304 when he said ; 
page 305: 

"One muses that if these cases are portents of the future, the AI 
will certainly not fall into decay and become yet another 'toothle! 
tiger'. To the contrary, while not wishing to cast too premature 
verdict, it would appear that New South Wales is on the thresh01 
of a new era in the actual and practical control of unconscionab 
contracts. The cases put Right to the argument that the Court woul 
be reluctant to use its powers under the Act to interfere openly wil 
the concept of 'freedom of contract9." 
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Two further cases of interest are Beaumont v. Nrlvetic Investn7mt 
Corporation Pty. Ltd. 1982 Cases Australian Consumer Sales and Crcdit 
Law Rrpo~ter 5.5-194, and Commexial Banking Co. of Sydney Ltd. v. 
Pollard and Another (19831 1 N S .  W.L.K. 74. Both of these cases were 
concerned principaily with the question whether the Contracts Review 
Act could be relied upon by way of defence. However the results reached 
differed in the two cases. 

In Beaufnoizt's case the appellant was a medical specialist who became 
interested in an imporling business operated by Law Enforcement Equip- 
rnent Associates Pty. Etd. (E. Pty. Ltd.) of which his friend and accoun- 
tant was a director and secretary. The appellant both bought shares in 
and injected cash into the business of L. Pty. Ltd. L. Pty. Etd. also 
borrowed from the respondent company and the appellant was one of 
the guarantors of this loan. He signed a deed of guarantee in traditional 
terms. He claimed that he did this at the behest of his accountant friend 
who assured him that it was sornetbing of a formality and without reading 
it or appreciating its significance. 

After L. Pty. Ltd. failed to meet its debts to the respondant, the 
respondent sought to recover the amount from the appellant and obtained 
a sunmary jlrdgnient from a Master of the Supreme Court. 

The appellant appealed on the ground that the Master was wrong in 
law in finding that his defences of undue influence and entitlement to 
relief under the Contracts Review Act 1980 were untenable. 

Lusher J. at pages 56,846 and 56,847 in addressing the allegations in 
the statement of defence, relying upon the Contracts Review Act, said: 

""I seems that a substantive application is called for as the pro- 
cedure whereby such a matter is to be determined. Here the provi- 
sions of the Act are raised by way of a substantive defence to an 
action and at the same time relief is sought. Assuming the defence 
was accepted, I find it difficult to see how this can be achieved 
during the hearing or trial of an action such as this, since the 
determination of the application for relief and, if the application is 
successful, the making of an order in relation to the contract, would 
be a condition precedent to the respondent's capacity to rely upon 
the contract in its reviewed form and terms in the action. Further- 
more, the nature of an order made on an application as contemplated 
by section 5 may go to the enforceability or otherwise of the contract, 
the amount claimed or the ternx on which it is payable. No argument 
in relation to this aspect was addressed to me by either counsel nor 
is it dealt with in the judgment under appeal. . . 

In my opinion, although the provisions of'the Act as such, in the 
instant case are not to be raised as a defence, it is nevertheless 
competent for them to be raised by way of application in proceedings 
arising out of the Contract (Section 1 I(l)(b)), as these proceedings 
are, the provisions have been raised and relief sought, although not 
in the form of an application as envisaged by the section. Bearing 
in mind the approach of the Court to amendments, it seems to me 
that this defence is to be regarded as such an application and should 
if it is eo be pursued be heard as a substantive application in the 
ordina~y way and not in the course of an application for summary 
judgment, with the limitations and other factors imposed on a Court 
by principle." 

Thus Mr. Justice Lusher believed that the Act could only be raised by 
way of a substantive application in proceedings arising out of contract. 
This approach to the application and operation of the Act has recently 
been challenged by another Judge of the New South Wales Supreme 



Court. In Cornrnercial Ranking Cornparzy oj.Sydncy Ltd. 1: W. W. & C.A. 
Pollard (19831 I N.S. W.L.R. 74 Mr. Justice Rogers said at page 77: 

""I my respectful view, in so fir  as Lusher J. could be taken to 
be suggesting that the Act could not be relied upon and relief could 
not be sought by way of defence to an action on the contract claimed 
to be unjust, that approach should not be followed." 

And then at page 78- 
"Whilst it is perfectly open to a defendant in an action to institute 

separate proceedings claiming relief under the Act, it is not necessary 
that he should do so. In my respectful opinion the problems envis- 
aged by Lusher J. in Beaumont's case are not insuperable so as to 
call for a separate application, thus denying full effect to section 
1 l(l)(b) of the Act. Accordingly, in my view, if otherwise available 
the Act was properly pleaded in the amended defence." 

In the end result Mr. Justice Rogers dismissed the plaintiffs motion 
for summary judgment, holding that where such a statutory defence is 
available, the question of its application to the merits of a particular 
transaction should not be determined on a motion for summary judg- 
ment. 

Presently the question of the availability of the Act by way of defence 
remains to be authoritatively determined in New South Wales. The 
Committee believes however that the present South Australian Bill should 
not present these problems, as unlike the very brief reference in the New 
South Wales Contracts Review Act to "other proceedings arising out of 
or in relation to the contract" (section 1 l(l)(b)), the South Australian 
Dill in clause 7 deals specifically with proceedings other than those 
instituted specifically for relief under the proposed legislation. The dif- 
ficulties of granting relief in such circumstances have already been adverted 
to and dealt with by this Committee in its Forty-Third Report where it 
said at pages 6-7: 

"The Committee is conscious of the possibility that an issue as to 
the application of an unjust contract may arise in proceedings relating 
to a small sum of money or some other matter of limited importance. 
The contract itself may have a much wider operation than the subject 
matter of the proceedings and may relate to property or nights od 
great value. It would be inappropriate for an adjudication in a couj-t 
of restricted jurisdiction that a contract is unjust, made for the 
purpose of avoiding an unjust result in proceedings of minor impor- 
tance, to bind the parties in relation to the operation of the contract 
generally and in subsequent litigation, perhaps litiga.tion of great 
importance in the Supreme Court. 

Where the issues arises in proceedings not instituted under this 
Bill, the court would be concerned only with the effect of the contract 
on the outcome of those proceedings, and its finding that the contracl 
is unjust should affect only the outcome of those proceedings. If a 
determination that the contract is unjust is to affect the operation 
of the contract generally, an investigation of a different kind on 2 
different scale and in a different court might be necessary in order 
to produce a fair result. The clause therefore provides that a finding 
in proceedings other than proceedings specifically instituted undel 
the proposed legislation that a contract is unjust, does not precludc 
the parties from relitigating that issue in other proceedings. Wherc 
the Courl in which the issue arises considers that the issue shoulc 
be determined in a way which will bind the parties for all purpose! 
and will affect the operation of the contract generally, there is powe: 
for the court to stay the proceedings to enable the issue to br 
determined in the appropriate court. The powers are not limited tc 
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proceedings founded upon a contract or breach of contract as in the 
existing Bill, but extend as well to all proceedings in which the urljust 
contractual terms are pleaded in answer to a claim, defence or 
allegation. This change from the existing Bill recognizes that unjust 
contracts may affect the outcome of proceedings not founded on a 
contract or breach thereof, for example, an action in tost where a 
provision in contract excluding or  limiting liability is raised by way 
of defence." 

The Committee has come to the conclusion after examining the case 
law which has emerged from New South Wales since the introduction in 
1980 of the Contracts Review Act, that no matter has arisen which needs 
to be dealt with specifically in the legislation proposed for this State. The 
major matter which has arisen has we feel already been dealt with 
sufficiently in the draft bill, where a separate provision sets out the relief 
which can be granted where the provisions of the Act are raised as a 
defence to an action. 

Adoption o f  the General Scheme o f t h e  Bill 
After examining the United Kingdom Unfair Contracts Act ( 1  977) the 

Committee has come to the conclusion that it would not be suitable to 
take the place of the proposed Contracts Review Act. 

The English Unfair Contract Terms Act really only deals with a very 
narrow portion of what is proposed to be dealt with by the Contracts 
Review Bill. Exemption clauses are not the only area in which injustice 
arises and even if other areas are also dealt with specifically, undoubtedly 
enterprising persons will be perpetually trying to discover new methods 
to take improper advantage in business transactions. 
Scope of the Bill 

A problem which often anises in consumer protection legislation is to 
determine what classes of persons require protection, and what types of 
transaction should be regulated. 

As the Bill presently stands, apart from international contracts, there 
is no significant limitation on the scope of the proposed legislation. 

The Committee recognises that the question of the scope of the legis- 
lation may be one of the most important aspects of the Bill. The Com- 
mittee expresses its views on the matter as follows: 

The Peden Report on Harsh and Unconscionable Contracts, upon 
which this Bill is partly based, recommended that public corporations 
and their subsidiaries and government departments and their instru- 
mentalities be precluded from obtaining relief under the Act (Peden 
Report page 17 and section 5 of the draft Bill). Thus consumers, 
sole traders, partnerships and exempt proprietary companies would 
all be protected. 

The Bill introduced into the New South Wales Parliament in December 
1979 did however cover all contracts with the minor exceptions of 
international sale contracts (where the parties so provided) and industrial 
awards and agreements. 

However due to considerable pressure, an amended Bill was introduced 
in 1980 with a much narrower ambit. Under the 1980 New South Wales 
Bill and subsequent Act, the following were precluded from obtaining 
relief: 

(a) all corporations except home unit companies (and not only public 
companies); 

(b) any person who entered into a contract in the course of or for 
the purpose of a trade, business or profession othe~wise than 
a farming undertaking. 

21. 



'Thus, under the New South Wales Contracts Review Act 1980 pro- 
prietary companies, and sole traders and partnerships other than farmers, 
are excluded from relief. 

However it is of considerable interest to note that recent commentators 
on the New South Wales legislation have commented adversely on the 
restricted application of the Act. Goldring Pratf and Ryan in an article 
entitled The Contracts Review Act (New South Wales) 4 Uni. N.S. tr;. L.J. 
1 said at page 5:  

'"If one accepts that farmers are entitled to relief, on the ground 
that they may be the victims of unjust contracts (and the activities 
of some large pastoral trading companies would seem to providc 
ample evidence for this), there would seem to be no justification for 
excluding small businesses, including companies, who are equal11 
the victims of unjust practices." 

Terry in an article entitled Unconscionable Contracts in New Soutk 
Wales: The Contracts Review Ad 1980 10 Ai~sf .  Business L.R. 311 said 
at pages 32 1-322: 

"'It is surely one of the greatest ironies in the history of law reform 
that the very fact situation in South Australian Railways Commis- 
sioner v. Egan (1973) 130 C.L.W. ,506--the case that was cited sc 
often during the Parliamentary debates as demonstrating the neec 
for granting the courts a power to review unjust contracts-is itsel: 
beyond the scope of the legislation. The legislation brings about z 
division in the law of contsacts that is not only 'undersirable anc 
confusing' but also arbitrary and unnecessary. 

'The division is arbitrary, because, as the Peden Report acknowl. 
edged "There is little difference between an individual consumer, 2 
partnership of individuals and a small. proprietary company. In eacl- 
case there will often be a lack of sophistication in commercial matter: 
and no ready access to legal advice9 (Peden Report page 1.5). Thc 
small businessman, be he a sole trader, a partner or operating througl 
a corporate structure is as susceptible to unjust contract provision, 
as the consumer. Indeed the financial and commercial pressurec 
faced by the small businessman may make him even more vulnerable 
than the consumer. The problem of abuse of superior bargaininj 
power which is at the root of unconscionability is not selective anc 
even large corporations and government instrumentalities are no 
immune to exploitation. No less an institution than the United State 
Government has sought relief from an unconscionable contract om 
the ground of inequality of bargaining power. In United Sales 1 

Bethlehem Sreel Corporation (1942) 315 U S .  289, the United State 
Government sought to recover from the Bethiehem Steel Corpora 
tion, one of the most powerful corporations in the country at tha 
rime, vast profits claimed under wartime ship-building contracts 
The Government claimed that because of a wartime emergency i 
was compelled to accept the terms of the count~y's leading ship 
builder. Although the majority of the Supreme Court decided agains 
the United States Government pastly because it rejected the sugges 
tion that the United States Government was in a position of bar 
gaining inferiority and partly because it held that it was for Congres 
not for the Court to determine the proper method of obtainin 
wartimc supplies for- citizens, Frankfurter J., in a dissenting judg 
mcnt, held that '"rhe Court should not permit the Bethlehem Stet 
Corporation to recover those unconscionable psofits and thereb 
make the Court an instrument of iiustice'." 

The Committee is of the view that it is important that proper protectio 
be offered by our Act. Arguments which have been raised at variou 



limes concerning uncertainty will, to quite an extent, be met by the 
inclusion of clause 8(1) (b) (x) in the Act which refers to the commercial 
or other setting in which the contract was made. This provision is taken 
from Section 2302 of the United States Commercial Code and its impor- 
tance is explained in the Oy'ficial Comments to the section: 

'"he basic test is whether, in the light of the general commercial 
background and the commercial needs of the particular trade or case, 
the clauses involved are so one-sided as to be unconscionable under 
the circumstances existing at the time of the making of the contract." 

The unconscionability or otherwise of a commercial transaction betmreen 
commercial enterprises is not measured by the standards appropriate to 
consumer contracts. The American experience has been that commercial 
contracts are only rarely at risk. In R e  Elkins-Bell Manufacturing Co. 
Inc. 253 F.Supp 864 ( E D .  Pa. 1966) a "grossly one-sided" financing 
arrangement had been found to be unconscionable. The District Court 
allowed the appeal and sent the case back to the referee because the 
commercial setting had not been considered. The Court added specific 
guidelines to assist the referee in deciding this question: the financial 
position of the debtor, the risks involved in the transaction, the availa- 
bility of other sources of finance, the commercial needs of the particular 
trade and whether such harsh terms actually facilitate commerce by 
making funds available to risky debtors in addition to the possible effects 
which invalidating such an agreement would have on the financing 
opportunities of business in similar need. This however means that the 
debtor who is a poor risk is nor protected by the legislation, when, as 
the common law and equity have long recognised, he is the typical person 
likely to be involved in an inequality of bargaining situation. 

Goldring Pratt and Ryan in their article "The Contraces Review Act 
(New South Wales) 4 Uni. N.S. W.E.J. Number 2 page I "  say at page 5:  

" . . . it is highly unlikely that the courts would apply the legislation 
to commercial contracts that were anything short of tmly abhorrent 
or unconscionable; for the very need for the Act stems from deeply 
ingrained judicial respect for the sanctity of contracts. Justification 
for this hypothesis is provided by a recent decision of the House of 
Lords in Photo Produceion Ltd. v. Securicor Transport Etd. [I9801 
A.C. 827. Although commenced before the Unfair Contract Terms 
Act 1977 (U.M.) had come into force, the aster of the Rolls 
attempted to introduce into the common iaw the criteria for the 
acceptability of exclusion clauses ('fairness9 and keasonableness9 in 
standard form contracts as envisaged by the Act):" see (19781 1 
W.L.R. 856. 

However this attempt did not survive on appeal. The speech of Lord 
Wilberforce virtually emasculated the Act in relation to standard form 
contracts used between business entities when he said at page 843: 

"After this Act, in commercial matters generally, when the parties 
are not of unequal bargaining power, and when risks are normally 
borne by insurance, not only is the case for judicial intervention 
undemonstrated but there is everything to be said, and this seems 
to have been Parliament's intention, for leaving the parties free to 
apporfion the risks as they think fit and for respecting their deci- 
sions." 

The class of beneficiaries under our legislation should not in the 
opinion of a majority of the Committee be limited in scope. 

Prevent ion of Evasion of the Act 
One matter which has caused this Committee concern is the effective- 

ness of clause 5 (1) to prevent evasion of the Act. 



Peden in the Law of Unjust Contracts when commenting upon a simi 
provision in the New South Wales Act raised the possibility that stand2 
form contracts could be drafted so as to ensure that the proper law 
the contract was not that of New South Wales (or in our case Sot 
Australia). 

Davis in a note entitled The Contracts Review Act 1980 (New ,901 
Wales) and the Conflict of'Luw3s 54 A.L.9. 572 when adverting to t 
possibility said at page 572: 

"The "proper law' of a contract is that system of law with wh 
it has its closest and most real connexion: Bonython v. Comm 
wealth /1951] A.C. 201 at 219 per Lord Simonds. In the absence 
an express choice of proper law the courts determine the law 
considering a variety of matters. Qf these, the principal are the pl; 
of contracting, the place of performance, the places of residence 
business of the parties respectively, and the nature and subject-mar 
of the contract': Re United Railways of the Havana and Re 
Warehouses Ltd. [1960] Ch. 52 at 91 per Jenkins L.J. It has a 
been said that a clause providing that disputes under the contr 
shall be settled (by arbitration or judicial process) in one par tic^ 
place is a strong indication that the law of that place is the pro 
law: Cie d'Armement Maritime S.A. v. Cie Tunisienne de Navigat 
S.A. /I9711 A.C. 572 at 590 per Lord Morris of Borth-y-gest, ant 
600 per Lord Wilberforce." 

While the South Australian bill has, unlike the New South Wales i' 
to some extent tackled the second matter, namely where there i 
provision that proceedings are justiciable by the courts of some ot 
place (clause 5 (1 )  (b) (ii) and 5 (6)), the test of the closest and most I 

connexion is capable of causing difficulties. For example, the nexus 
the contract with Victoria could be established by arranging that 
buyer's offer was accepted by the supplier's susidiary company situa 
in Bendigo, that delivery took place at, the risk passed there, and r 
ments were made at the company's Bendigo warehouse. 

It would appear that in such circumstances the contract may not 
covered by clause 5 (1) (b), as there would be many matters which wo 
indicate that the proper law of the contract was in fact Victorian. 

Davis (supra) when discussing this dificulty, suggested that it ml 
be preferable for the Contracts Review Act to provide that it applie! 
all contracts in which one party resides in New South Wales (or in 
case South Australia). 

Possibly this approach could be expanded by utilising section 4 of 
New South Wales Consumer Credit Act 1981 (which is in part of 
Act which has not yet been proclaimed). Thus, other nexus, such as 
delivery of goods for use in sale or baihnent within the State, or the 
of credit facilities within the State could be provided for in the Act. 

Also of interest in this regard is Section 27 (2) of the United k n g c  
Unfair Contract Terms Act 1977, which provides that the Act may a[ 
notwithstanding any contract term which applies or purports to ag 
the law of some country outside the United kngdom,  where (eithe 
both): 

"(a) the term appears to the court, or arbitrator or arbiter, to b 
been imposed whoIly or mainly for the purpose of enab 
the party imposing it to evade the operation of this Act; 

(b) in the making of the contract one of the parties dealt 2 
consumer, and he was then habitually resident in the Un 
Kingdom, and the essential steps necessary for the makin 
the contract were taken there, whether by him or by ot 
on his behalf." 
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Largely as a response to Davis's comments cited above, this Committee 
has redrafted clause 5 (1) to include contracts where: 

(i) one party resides in South Australia; or 
(ii) there has been or is to be a delivery of goods for use, sale, lease 

or bailment within South Australia; or 
(iii) the contract is one in which South Australian credit facilities are 

to be used to effectuate the contract; or 
(iv) chattel security is to be given in South Australia. 

The Committee draws to the attention of Parliamentary Counsel the 
necessity in its opinion for definitions of "chattel security" and "credit 
facilities9'-both expressions used in clause 5-to be placed in the defi- 
nition section.-Section 3. 

~nternalional Contracts 
This Committee in its Forty-Third Report recommended that there be 

an ability to contract out of the provisions of the Contracts Review 
legislation in the case of international contracts. For a number of reasons 
the Committee has shifted slightly from this position, and now recom- 
mends that the legislation not apply at all to international contracts for 
the sale or supply of goods by a South Australian seller to an overseas 
buyer. 

The Law Reform commissions of England and Scotland expressed 
three basic reasons for this: first, because the question whether the buyer's 
rights were being unfairly excluded ought to be tested by the legal system 
of the country of destination rather than that of origin. Second, because 
cross-frontier traffic usually involved large transactions between business 
organizations well able to protect their own interests against unfair 
exemption clauses. (This may be true of member states of the European 
Economic Community. I t  is less true of Australia which is not part of a 
larger economic unit and has to compete on world markets against the 
dumping practices of competitors in other nations). Third, because with- 
out an exception for international sales the Act might penalize United 
kngdom exporters by giving them a legal handicap not carried by their 
foreign competitors. 

The New South Wales legislation is of no assistance on this question, 
due to the fact that it is not a matter that has had to be dealt with, as a 
result of the extremely narrow scope of the Act (to consumer contracts). 

One further matter which the Committee believes should be dealt with 
arises from Section 32 (1) of the Sale of Goods Act. Section 32 (I)  of 
the Sale of Goods Act provides: 

"Where, in pursuance of a contract of sale, the seller is authorized 
or required to send the goods to the buyer, delivery of the goods to 
a carrier, whether named by the buyer or not, for the purpose of 
transmission to the buyer, is prima facie deemed to be a delivery of 
goods to the buyer." 

As a result of this section it is possible that in some instances there 
could be held to be delivery from one place in Australia outside South 
Australia to another place outside South Australia. This possible dificulty 
could be circumvented by providing: 

'The presumption contained in Section 32 (1) of the Sale of Goods 
Act 1895 shall not affect the operation of this subsection." 

As a consequence of these considerations, the Committee has redrafted 
clause 5 so as to make actual international contracts where the buyers 
are outside Australia totally exempt from the provisions of the Act. We 
have also added an extra sub-paragraph relating to the Sale of Goods 



Act, on similar lines to that suggested above, in an attempt to deal wit 
problems that may have otherwise arisen as a result of the operation c 
Section 32 (1 )  of that Act. 

The Committee believes that there is considerable merit in attemptin 
to avoid unnecessary differences in terminology in the New South Walc 
and proposed South Australian Icgislation. 

En this respect, the desirability of uniformity in the definition of wh: 
constitutes "unjust" and 'Ynjuseice" assumes particu!ar imporlance. Thes 
are relatively new concepts or terms to the law, and it is important th; 
a body of case law be built up as quickly as possible. Unless Sout 
Australia and any other of the Australian states which have or decide 1 
introduce similar reforms keep to a reasonably uniform concept of wla; 
is unjust, this may not be easily done, as case law which arises in on 
jurisdiction may not apply in other jurisdictions whose legislation is nc 
couched in the same or similar terms. 

This, among other reasons discussed later in this report, has led th 
Committee to recommend the insertion of some further criteria in clau5 
8 of our projected Act for determining whether a contract is unjust. 
has also led the Committee to the conclusion that the definition ( 

"unjust" in clausc 3 should be slightly altered so as to accord with tb  
definition provided in Section 4 (1) of the New South Wales Act. 

The desirability of uniformity however is not the only factor whic 
has led the Committee to this view. The Committee also believes that 
is perhaps safer to avoid any confusion which may have otherwise arise 
from having the term "unjust" included in the definition of the wor 
"unjust". 

A similar resull to that intended: namely having a definition that w: 
wide enough to cover any situation which may arise, is reached by makir 
the definition inclusive in the manner used by the New South Walt 
draftsman. Section 4 (1 )  of the New South Wales Act provides: 

" 'unjust' includes unconscionable, harsh, o r  oppressive; an 
'injustice' shall be construed in a corresponding manner." 

A majority of this Committee recommends that this or a like provisic 
be adopted in the proposed legislation. 

One member of the Committee would not have the concept of "unjusl 
in the bill at all. 

Contract or part of C~ntract 
The Committee recommends that it be put beyond doubt that for e l  

powers under this Act to be exercised it is sufficient for the Court r 
find that a provision of the contract is unjust. Although this may be sel 
evident, due to the power in clause 6 (1) (d) to vary the terms of e l  
contract, the Committee believes that some uncertainty could arise. It 
made quite clear in the New South Wales legislation. 

As a result of this recommendation, the Committee has added to tf 
word "contract" at various places in the bill the words "or provision ! 
a contract". 

Critwia for determining whether the contract is just 
The Committee has added to and to some extent re-arranged ti  

criteria for determining whether a contract is unjust set out in clause ! 
Clause 8 ( I )  (b) (ii) is drawn from New South Wales section 9 (2) (E  

While negotiations were mentioned in the 1978 Bill, the Cornmitt6 
believes that the matter should be dealt with separately as it is a 



important factor. Standard form contracts are of course typical examples 
where little or no opportunity for negotiation is providcd for the weaker 
part)'. 

The fact that negotiations did take place would not necessarily mean 
that relief would not be available, as the nature of the negotiations would 
also be a relevant factor to be taken into account. Peden in the Law of 
Ufljust Conti'acls when discussing Section 9 (2) (b) of the New South 
Wales Act at page 125, suggests that where the negotiations took place 
some time prior to the making of the contract and allowed due time for 

it should be more dificult to attack the contract as 
unjust than if the negotiations took place immediately prior to the making 
of the contract, or there were no negotiations. This however is an inexact 
test given the wide areas of Australia and the slowness of postal delivery. 

Clause 8 ( 1 )  (b) (iii) is drawn from New South Wales clause 9 ( 2 )  (c). 
This was inserted with the view of covering contracts of adhesion, where 
the stronger party is in a position to say "if you want these goods, these 
are the only terms on which they are obtainable. Take it or leave itw- 
see the speech of Lord Diplock in A. Schroeder Music Publishing Co. 
~ t d .  v. iGIacatllay (19741 I W.L.R. 1306 nl 1316. 

Clauses 8 ( 1 )  (b) (iv) and (v) are merely an expansion of present clause 
8 ( 1 )  (b) (iv) and follow New South Wales section 9 (2) (I$ and (i). 

Clause 8 (1) (b) (vii) is taken from Section 9 (2) (jj of the New South 
Wales Act. In providing for undue influence the Committee was largely 
convinced by the explanation of the New South Wales provision given 
by Pedetz in thr Law of Unjust Conrracts at page 136 when he said: 

""This criterion includes the central concept of undue influence 
which at gencral law embraces cases of (i) actual domination and 
presssure (e.g. $Ivrnons v. Williams (1875) I V.L.R. (Eq.) 199; Smith 
v. Kay (1853) 7 H.L.C. 750) as well as (ii) presumed undue influence 
arising, for example, from a fiduciary relationship between the parties 
such as parent and child: Bainhrlgge v. Browne (1881) 18 Ch.B. 188; 
solicitor and client Wright v. Carter (19031 1 Ch. 27, physician and 
patient Mirchell v. Piorngiay (1881) 8 Q.R.B. 587, spiritual adviser 
and advisee: Allcard v. Skinrzer (1887) 36 Ch.D. 14.5, Chennells v. 
Bruce (1939) 55 T.L.R. 422, but not between employer and employee, 
or landlord and tenant: Marhew v. Bobbins (1980) noted 54 A.L.J. 
744. 

However, taken alone, the common law doctrine of undue influ- 
ence has been somewhat restricted in practice to well known situa- 
tions recognised by the case-law. Accordingly the Peden Report 
recommended the insertion of an additional phrase '"unfair pres- 
sure", to which has also been added the term "unfair tactics". These 
additions will enable the court to take cognizance of pressure and 
tactics applied outside the recognised fiduciary relationships, for 
example, high pressure selling techniques and psychological pressure 
arising out of personal, social, political or religious sensibilities. 

Subclauses (ii) and (iii) will cover cases of actual or ostensible 
authority where pressure is exerted by an empioyee or agent of one 
party to a contract or by an employee of an associated but separale 
corporation." 

Clause 8 (1 )  (6) (ix) is derived from New South Wales Section 
9 (2) (d) (xi) and introduces two important elements of sustanlive unfair- 
ness. The two limbs of subclause (ix) operate independently: they are 
linked by "or" not "and", and in some cases a condition unreasonably 
difficult to comply with may be justified as being reasonably necessary 
for the protection of legitimate interests. 

27 



It is envisaged by the Committee that extraneous changes in circum- 
stances rendering conditions of the contract dificult to comply with 
would not render the contract unjust unless they were reasonably fore- 
seeable at the time the contract was made. These would be more easily 
taken care of in our recommendations in the Seventy-First Report on 
frustrated contracts. 

The criteria relating to conditions which are not reasonably necessary 
for the protection of the legitimate interests of a party contemplate a 
balancing of the protection of the legitimate interests of all parties to the 
contract. 

Peden in his text gives the following examples of conditions which 
may be held to be not reasonably necessary and possibly also unreason- 
ably difficult to comply with at page 128: 

"(a) stipulations of short time limits or other strict pre-conditions 
to bringing of claims or causes of action under contract, 
including arbitration clauses. These are typical in insurance 
contracts (But with respect. to arbitration clauses see Section 
24a of the South Australian Arbitration Act 189 1); 

(b) exemption clauses of unnecessary breadth; 
(c) acknowledgment or counter promise clauses in standard form 

consumer contracts whereby, for example, the consumer is 
required to warrant that there have been no prior represen- 
tations made by the seller, or that Ihe buyer has fully inspected 
the goods, or by a proponent for insurance that the answers 
to questions-even where immaterial to the risk-shall form 
the basis of the contract; 

(d) penalty provisions which impose additional obligations upon a 
party for breach which are wholly disproportionate to the loss 
or damage caused by the breach; 

(e) standard contract clauses in air tickets giving the airline the right 
to cancel any ticket even though the scheduled flight is not 
cancelled." 

In redrafting the criteria in clause 8 the Committee have, wherever it 
was thought appropriate, drawn from the New South Wales legislation. 
This was to ensure that so far as possible there is uniformity as to the 
criteria used to determine whether a contract is unjust in the relevant 
Australian jurisdictions. 

Arrangements 
A further matter which is dealt with in the New South Wales Act, but 

not this Bill, is collateral arrangements. 
Section 15 of the New South Wales Act provides- 

"In any proceedings in which relief under this Act is sought in 
relation to a contract, the Court may if it thinks proper to do so in 
the circumstances of the case, and it is of the opinion that the 
contract forms part of an arrangement consisting of an inter-related 
combination or series of contracts, have regard to any or all of those 
contracts and the arrangement constituted by them." 

This section enables the Court, in considering a particular contract 
which is the subject of an application for relief, to take into account any 
larger scheme or arrangement of which the particular contract forms part 
or to which it is related. Thus the Court may examine the other related 
contracts for the purpose of determining whether the particular contract 
is, in the circumstances, unjust. 

This appears to be a useful provision and as a result the Committee 



llas drafted a clause in similar tmIIs, which has been placed at the end 
of clause 8 ( I )  (b) (viii). 

~tzjust Exercise of rights and powers under the Contract 
Angel0 and Ellinger in an article entitled Unconscionable Contracts- 
Comparative Study 4 Otago L.R. 300 suggest that contracts review 

legislation should incorporate a recommendation made by the New Zea- 
land Contracts and Commercial Law Reform Committee in their 1977 
Report relating to Credit Contracts. 

In that report it was recommended that relief should be available 
where there is a harsh and unconscionable exercise of rights conferred 
by clauses which in themselves may be unobjectionable. The Committee 
had recommended that a sectlon along the following lines be enacted: 

'Where it appears to the Court that a financier under a credit 
contract has exercised or intends to exercise in a harsh and uncon- 
scionable manner: 

(a) Any power of forfeiture of property; or 
(b) Any power of sale of property; or 
(c) Any power to take possession of property; or 
(d) Any right conferred on the financier in the credit contract, 

then, in any such case, the Court may grant relief under this Act." 
Angelo and Ellinger recommended that a similar type of provision be 

~ntroduced with the required modifications, in a general Act concerning 
unconscionability. 

The Committee can see the usefulness of such a provision, and rec- 
ommends that a provision along the following lines be adopted: 

"(1) Where upon any intended sale forfeiture seizure or possession 
of properly, it appears to the Court that a party to the contract has 
exercised or intends to exercise any power or right under a contract 
in a manner which is unjust the Court may grant relief by (inter 
alia) making orders which ensure that the powers and rights under 
the Act are exercised justly. 

(2) This section does not apply to any rights exercisable by a 
receiver or a receiver and manager under any debenture or any order 
of a Court." 

Joining other Transactions 
The Committee sees many advantages in the Court having power to 

join other transactions in the same proceedings. Where a number of 
contracts, an-angements or other types of transactions are in some way 
related, it may prove less time-consuming, and less confusing, if all 
matters are dealt with at once. This would be especially so in the case 
of a string of contracts, where it should be possible to deal with the head 
contract, the final contract and any contract in between at the same time. 

For example, if A places an unjust exclusion clause into his contract 
of sale with B and B resells the goods to C with the same or a different 
unjust exemption clause, it should be possible to deal with both contracts 
in the one proceeding and modify both clauses. 

Such a power could also prove useful where A has contracted with B, 
C and D on identical unjust terms. 

The Committee notes rhat the Papua-New Guinea Law Reform Corn- 
mission in their 1977 report relating to Fairness of Transactions recom- 
mended rhat the Court have power to join other transactions, and we 
make a similar recommendation. 



We recommend a provision along the following lines: 
10. "Where in any proceedings under this Act it appears to the 

Court that it is desirable that some other transaction should be dealt 
with in the same proceedings or at the same time as the original 
proceedings, the Court may order that the other transaction be so 
dealt with." 

Slri~zg Contracts 
One matter which does not appear to have been dealt with in any of 

the other jurisdictions which the Committee has examined is the effect 
of the legislation on a string of contracts, where one or more of the 
contracts were made and performed interstate. 

While the Court will presumably be able to deal with a string of 
contracts made within the State by joining transactions and parties to 
the proceedings, this will not necessady be so when some of the string 
of contracts were made and are to be performed wholly or partially 
interstate. For example, it is envisaged that problems could arise where 
a manufacturer in Victoria contracts on unjust terms with a South 
Australian retailer, and the retailer brings the goods to South Australia 
and contracts on identical or similar unjust terms with consumers within 
the State. 

In the Committee's view it would be most unsatisfactory if' the Court 
could grant relief to the customer against the retailer: but that the retailer 
would be left with no recourse against the manufacturer. 

The committee has already recon~mended that the Court have power 
to join transactions into the one proceeding and we hold the view that 
this should be so even where one or more of a number of related 
transactions happens to have been made and performed wholly or partly 
interstate. 

Thus, in the above example, the consumer would make an application 
for relief against his contract with the retailer, and the Court at the behest 
of the retailer could join the interstate manufacturer and deal with both 
contracts at the same time. 

The Committee acknowIedges that to deal with these types of situations 
the legislation would affect contracts that may not be directly connected 
with South Australia. However, we believe that in this particular instance 
it is desirable that Courts be empowered and be prepared to deal with 
and settle the rights of all parties inter se if the contract originally sued 
on is within jurisdiction. In effect, as with Order 11 ,  the added party is 
joined because he is a necessary and proper party to proceedings properly 
brought within the jurisdiction. 

That there is power to do  this is evident from the judgment of Evatt 
9. in Trustees Executors and Agency Co. Lld. v. Federal Com~issioner 
of Taxation (1933) 49 C.L.R. 220, where he said at page 240: 

"(1) The mere exhibition of non-terp-itorial elements in any chal- 
lenged legislation does not invalidate the law. (2) The presence of 
such non-territorial elements may however call attention to the 
necessity for enquiring whether the challenged law is truly a law with 
respect to the beace, order and good government' of the Dominion- 
The words employed in the constitutional statute to define and limit 
the legislative power. (3) It is the duty of the Courts of the Dominion 
to make this enquiry in a proper case. (4) The test is not quite, as 
Sir John Salmond suggested, whether the law is a "ona fide exercise 
of the subordinate legislative power' (Law Quarterly Review, Volume 
33 page 122), because the bona Gdes of the exercise of legislative 
power cannot be impugned in the Dominion's own Courts. (5) The 



test is whether the iaw in question does not in some aspects and 
relations, bear upon the peace, order and good government of the 
guminion, either generally or in respect of specific subjects. (6) If it 
does not bear any relation whatsoever to the Dominion, the Courts 
must say so and declare the law void. If it bears any real or sub- 
stantial relation, then it is a law for the peace, order and good 
government of the Dominion. ( 7 )  In the latter event, it may still be 
ujtra vires and void where the legislature of the Dominion bas only 
power to legislate, under its controlling Constitution, with respect to 
ce&n matters . . . ". 

For "'Dominion" in Evatt J.'s statement of the law, substitute "State" 
for the purposes of this Report. 

I t  is further clear from the judgment of Dixon J. in Barcelo v. Electro- 
/vtjc Zinc Co. of Austfalasia Ltd. (19.32) 48 C.L.R. 391 that South Aus- 
&ian Courts will not be empowered to deal with those extra- 
territorial contracts, unless the legislation makes it clear that they may 
do so. 

AS a result the Committee recommends that the proposed legislation 
enlpower ehe Court to deal with certain contracts which have been made 
and performed interstate. 

The following provision is put forward by the Committee as clause 

(a) an application has been made pursuant to this Act with respect 
to a contract; and 

(b) there is another contract relating to the same subject matter 
which does not come within Section 5 (1)  of this Act, and 
of which the proper law is that of another State or Territory 
of Australia; and 

(c) it is necessary in order to do justice that the Court have all 
necessary and proper parties before it, 

then the Court may upon application grant relief with respect to 
such other contract (or contracts) as are referred to in subclause (b) 
hereof as it deems just." 

The Committee has considered whether such a provision as this, and 
indeed the Act generally, would run counter to Section 92 of the Austra- 
lian Constitution. We feel that it would not be impugned on this ground 
as a result of High Court decisions such as Sarnuels v. Reader's Digest 
Association Pty. Ltd. (1969) 120 C.E.R. I which distinguish between 
prohibitory and regulatory legislation governing interstate trade. 

The proposed legislation in providing a remedy for unjust contracts in 
our view can be regarded only as regulating trade between the States and 
not as prohibiting it. 

General Orders in Relation to Unjust Contracts 
The only possible avenue for dealing with persistent conduct which is 

likely to mislead the consumer is through clause 12 of the Rill, which 
empowers the Supreme Coust to restrain a person from entering into 
contracts of a specified class or to restrict the terms on which he may 
do so. However it is unlikely that this clause would be of assistance in 
some situations as the Court must be satisfied that the person has 
embarked, or is likely to embaik, on a course of conduct leading to the 
formation of unjust contracts. In some of the situations which arise 
however, it will not be the terms of the contract itself which will be 
unjust, but rather conduct which misleads persons as to their legal rights 
under that contract. 
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Parliamentary Counsel will have to consider the interaction of this 
clause and the provisions of Section 52 of the Commonwealth Trade 
Practices Act. 

While Section 10 of the New South Wales Contracts Review Act is in 
identical terms to clause 12 of the South Australian Bill, Sections 15 and 
16 of the Victorian Market Court Act 1978 are drawn in wider terms to 
cover such conduct. Section 15 provides: 

' "5 .  (1) Where it appears to the Director that a trader has in the 
course of a business repeatedly engaged in conduct that is unfair to 
consumers the Director may make an application in the prescribed 
form to the Court for an order under Section 16 (1 )  and, if the 
Director thinks fit, for an order under Section 16 (2) in respect of 
that trader. 

(2) For the purposes of this section conduct shall be deemed to 
be unfair to consumers if-- 

(a) it is misleading; 
(b) by means of it the trader takes advantage of the consumer, 

having regard to the consumer's age, experience, means or 
needs; 

(c) it consists of offering to enter into or entering into a contract 
with a consumer the terms or conditions of which (whether 
as to consideration or otherwise) are such that no reasonable 
person would regard as just; 

(d) it consists of anything done or omitted to be done in breach 
of contract, whether or not civil proceedings, in respect of 
such breach have been brought; or 

(e) it consists of a contravention of any enactment which imposes 
duties, prohibitions, or restrictions in respect of the carrying 
on of a business, whether or not proceedings in respect of 
such contravention have been brought." 

Sections 16 (1)  and (2) provide: 
'76. (1 )  Where the Court is satisfied that a trader has repeatedly 

engaged in unfair conduct within the meaning of Section 15, it may 
make an order prohibiting the trader froin engaging in such conduct. 

(2) In addition to making an order under subsection (1), the Court 
may, if it appears to it desirable to do so, (on application made by 
the Director or without any such application) make an order pro- 
hibiting the trader from entering in the course of a business into 
contracts with consumers unless the contracts are in such form or 
comply with such terms and conditions as the Court may specify." 

This Committee is of the view that it is desirable that the Court have 
the power to regulate the conduct of persons who deliberately set out to 
deceive their contractual partners as to their rights under that contract. 
Kt would seem sensible that such a power be included in clause 12, and 
as a result the following clause has been drafted: 

"12. Where the Supreme Court is satisfied, on the application of 
the Attorney-General that a person: 

(a) has embarked, or is likely to embark, on a course of conduct 
leading, or likely to lead, to the formation of unjust contracts; 
or 

(b) has repeatedly engaged in conduct relating to contracts which 
is calculated to deceive, mislead, or intimidate the other party 
or otherwise to lead to unconscionable harsh or oppressive 
results, 



Stamp Duty 
One further way in which the Mew South Wales Act differs from the 

South Australian Bill is that it includes a provision with respect to stamF 
duty. 

Section 20 provides: 
""(1) No duty is payable under the Stamp Duties Act 1920 in 

respect oE 
(a) an instrument executed pursuant to an order under section 7 

(1) ( 4 ;  or 
(b) a disposition of property made pursuant to an order under 

clause I of Schedule 1. 
(2) Where the Coua makes an order under section 7 in relation 

to a contract, it may order the refund of the whole or any part of 
the duty paid under the Stamp Duties Act, 1920, in respect of the 
contract or any instrument executed consequent on the execution of 
the contract, and any amount to be so refunded shall be payable b) 
the Treasurer from money provided by Parliament." 

This section is intended to ensure that no liability for additional stamr 
duty is incurred as a result of the making of orders under the Act. 

Peden In the Law of Unjust Contracts at pages 156-157 explains th? 
types of situation in which Section 20 may be utilized: 

"(a) Where a contract of sale of property liable to stamp duty has 
not been completed and the Court orders it to be wholly 
cancelled, the Commissioner of Stamp Duties will refund any 
stamp duty previously paid provided application is made 
within twelve months: Stamp Duties Act 1920 section 41 ( I ) .  
The court also has power to order a full refund under section 
20 (2) of the Contracts Review Act. 

(b) Where a land instrument (e.g. transfer, mortgage or lease) stamped 
with New South Wales stamp duty and registered under the 
Real Property Act 1900 is held to be unjust, the Court could 
order under section 7 (1) (d) the execution of a subsequent 
instrument to vary, terminate or otherwise affect the registered 
instrument. This subsequent instrument is specifically 
exempted from duty by section 20 (1); and, where appropriate, 
the Court could also order under section 20 (2) the refund of 
the whole or part of the duty paid in respect of the original 
contract and/or instrument. 

(c) Where the court ordered the consideration paid or payable under 
a contract to be reduced, it would be appropriate to add an 
order under section 20 (2) that the liability for stamp duty be 
reduced to that applicable to the lesser consideration, section 
20 does not impose or authorize the imposition of additional 
duty. Under the Stamp Duties Act, 1920, "conveyance" is 
defined in Section 65 to include an order whereby any prop- 
erty in New South Wales is transferred or vested in or accrues 
to any person. However, an order increasing the consideration 
under an existing contract does not convey any property: 
Commissioner of Stamp Duties v. Yeend (1929) 43 C.E.R. 235, 
c.J Sun Alliance Insurance Etd. v. Inland Revenue Commis- 
sioners [I9711 2 W.L.R. 432. It is therefore doubtful if addi- 
tional duty could be collected in respect of an order made 
subsequent to stamping of the contract and transfer, since the 
liability to duty arises upon the first execution of the contract 
in its original form. . . .". 



However a reconveyance of property on terms would most probably 
be stampable as would a variation in security provisions. 

The Committee is of the opinion that a similar provision with respect 
lo stamp duty would be usefill in the Contracts Review Bill, and has 
therefore drafted an appropriate clause which has been inserted in the 
Bill to become clause 6 (4). 

One member of the Comfnittee considers that where any order of the 
Court creates a new ob1igatlon which if contained in a document would 
attract stamp duty, the same,amount of stamp duty should be payable 
on any document drawn to give effect to the order. 

Consul?aer Credit Coiztracts 
In our Forty-Third Report, this Committee recommended the repeal 

of Part VVI of the Consumer Credit Act 1972 which relates to harsh and 
llnconscionable terms. It was at that time believed that the terms of the 
Contracts Review Act would adequately cover harsh, unconscionabie or 
oppressive terms in credit contracts. Therefore it was with interest that 
we examined subsequent New South Wales legislation which in the 
Contracts Review Act I980 dealt with unjust contracts generally and in 
thr: Consumer Credit Act 198 1 dealt specifically with unjust credit trans- 
actioils. The significance of this finding is lessened by the fact that some 
paas of the Consumer Credit Act (including the relevant provisions) 
have not yet been brought into operation. However, this has led to the 
Committee re-examining its. stance with respect to credit contracts. It 
may well be that some provisions dealing specifically with credit contracts 
should be placed in the legislation. This appears to  be the view taken by 
the Select Committee of the House of Assembly reporting on the Con- 
tracts Review Bill in 1979. The Committee said at page 8: 

'The  Committee accepts that the Tribunal should continue to 
have power to look into credit contracts alleged to be unjust and 
recommends that the Credit Tribunal be given original jurisdiction 
under the Contracts Review Act with respect to credit contracts to  
which section 46 now applies. All of the Tribunal's powers under 
section 46-including the power to look specifically at excessive 
credit charges-should be preserved in the Tribunal's Credit Review 
Act jurisdiction and section 46 itself should then be repealed. 

This Select Committee did not make any further recommendations 
in this regard being of the view that the Credit Tribunal could have 
a parallel jurisdiction over unjust contracts until the proposed over- 
haul of the Consumer Credit Act 1972." 

Repeal of9'ection 22 ( I )  o f the  Consumer Transactions Act 
Section 22 (1 )  of the Consumer Transactions Act provides that the 

Tribunal may upon the application of a consumer, avoid or modify any 
term or condition of a consumer lease that is harsh or unconscionable, 
or such that a Court of Equity would give relief. 

In order to prevent any unnecessary overlap between provisions grant- 
ing relief from the unjust terms of contracts the Committee recommends 
that Section 22 (1) of the Consumer Transactions Act be repealed. While 
we have recommended that special provisions be placed in the Contracts 
Review Act to cover applications which would presently be made pur- 
suant to Section 46 of the Consumer Credit Act, we are of the ,view that 
no such special provision need be made with respect to Section 22 (1 )  
of the Consumer Transactions Act. (See draft bill attached, providing for 
the repeal of Section 22 (1) ). 



I the Court may make an order prohibiting that person from engaging 
in such conduct and may prohibit that person form entering into 
contracts unless,the contracts are in such form or comply with such 
terms and conditions as the Court may specify." 

One member of the Committee is of the opinion that the sight to bring 
proceedings under thls Section should be vested in the Commissioner 
for Consumer- Affairs and not the Attorney-General. 

Tirlle for making Application for Relief 
One area in which the proposed legislation differs from the New South 

wales ~ c t  and the recommendations of other law reform agencies, is in 
relation to the time limits for making an application for relief. 

The Bill conltains no precise lime limit for the bringing of applications. 
Clause 6 (8) provides that the Coust must be satisfied: 

"(a) that the proceedings were commenced as soon as was, in the 
circumstances of the case, reasonably practicable; and 

(b) it is reasonable, in the circumstances of the case, to entertain the 
proceedings notwithstanding that the contract has been fully 
performed." 

In comparison, Section 16 of the New South Wales Contracts Review 
Act provides: 

"An application for relief under this Act in relation to a contract 
may be made only during any of the following periods: 

(a) the period of two years after the date on which the contract 
was made; 

(b) the period of three months before or two years after the time 
for the exercise or performance of any power or obligation 
under, or the occurrence of, any activity contemplated by, the 
contract; and 

(c) the period of the pendency of maintainable proceedings arising 
out of or in relation to the contract, being proceedings (includ- 
ing cross-claims, whether in the nature of set-off, cross-action 
or otherwise) that are pending against the party seeking relief 
under this Act." 

The Law Reform Commission of Papua-New Guinea in their 1977 
report relating to fairness of transactions recommended the imposition 
of a three year limitation period on proceedings under the Act, and also 
recommended that further applications be allowed concerning the same 
transaction if new circumstances arise not later than three years after the 
date of any order made under the proposed legislation. The 1977 Report 
of the New Zealand Contracts and Commercial Law Reform Committee 
relating to Credit Contracts recommended the inclusion of a time limit 
of twelve months from the discharge of the contract, but with the Court 
having the power to extend time. Our own Consumer Credit Act, of 
course, provides in Section 46 (5) a time limit of six months. 

While the Committee notes this general trend towards precise time 
lipits, it recommends that the present provision should be maintained. 
L,imitation periods are notorious for creating injustices, and in this instance 
it is recommended that the matter be left in the discretion of the Court. 
Due to the requirements in clause 6 (8) that the Court be satisfied that 
the proceedings were commenced as soon as practicable, and that it is 
reasonable in the circumstances to entertain the proceedings notwith- 
standing that the contract has been fully performed, applicants for relief 
under this Act are unlikely to be unduly favoured as a result of this 
provision, as opposed to a fixed period for the malung of applications. 
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Courts which may  grant relief under the Act 
A majority of the Committee is concerned over the confusion which 

may result from the comparatively large number of Courts which may 
grant relief under the Act, and especially the fact that in some instances 
there is concurrent jurisdiction over contracts. 

This aspect of the 1978 Bill has been criticized from a number of 
sources. For example, David Quick in a paper delivered to the Industrial 
Relations Society in 1978 when commenting upon the Contracts Review 
Bill pointed out at pages 14-15: 

""Different considerations apply to litigation in Civil Courts and 
in the Industrial Court. For example, the laws of evidence may or 
may not be applied by the Industrial Court-depending upon the 
circumstances. This is not the case in a Civil Court. The Industrial 
Court may refrain from further hearing and application on the 
ground of public interest. This is not the case with a Civil Court. 
These two examples illustrate the fact that a different result might 
be obtained in the same matter depending upon which fbrum was 
chosen by the applicant. This is not desirable. 

Another matter of some consequence pertaining to the jurisdiction 
issue, is that of legal costs. Although in the Supreme Court and the 
Local Court costs are in the discretion of the trial judge, in the main, 
(and in the case of the Local Court in the absence of a contrary 
direction) costs are awarded to the successful party. The practice of 
the Industrial Court of South Australia in the exercise of other than 
Workmen's Compensation jurisdiction has, however, been to award 
costs to the successful party only in very rare circumstances . . . . . It 
is submitted that the practice and procedure of the Industrial Court, 
and the fact that costs are unlikely to be awarded against an unsuc- 
cessful applicant, will very much appeal to many applicants. The 
same features and in particular the costs aspect of the matter, may 
well give a potential defendant an interest in seeing that the pro- 
ceedings are heard elsewhere. Accordingly, it is likely that there will 
still be many arguments as to whether or not the matter is an 
"industrial matter". There is considerable scope for a defendant to 
exhaust the funds of his opponent by arguing this preliminary point 
and if needs be, appealing in relation to it. This is very much against 
the spirit of the legislation". 

It should be added at this stage that the last comment made by Quick 
relating to an appeal is no longer true as a result of clause 16 (3) which 
provides that no appeal lies against a decision of a court to transfer, or 
not to transfer, proceedings. 

Jurisdiction 
The question of what courts should have jurisdiction under the pro- 

posed legislation divided the Committee and it was thought proper to 
give both views and the reasons for them. 

The majority view was that the Supreme Court, a Local Court within 
the limits of its jurisdiction and the Industrial Court in the cases set out 
in their reasons should have jurisdiction to grant relief under this Act. 

Their reasons for  so thinking are as follows: 
1. The jurisdiction will largely be exercised with a commercial back- 

ground even in cases with some industrial element. The prime req- 
uisite of all commercial law is certainty. This can only be obtained 
by a vesting as advocated above. 



2. The jurisdiction will in many cases interfere with the rights of parties 
who are interstate or in some cases overseas. Such parties are entitled 
to be heard in a Court ordinarily dealing with contract jurisdiction. 

3. The jurisdiction will in many cases arise in an Order 10 or Order I 4  
situation, or the equivalent of the latter in the Local Court (assuming 
the former is not comprehended in the "catch-all" rule at the end 
of the Local Court rules) and should be dealt with against that 
background in the ordinary civil courts. 

4, The jurisdiction1 will in many cases bear on the construction of many 
agreements in common form and will not be part of what might be 
loosely described as an industrial argument. 

5 .  If jurisdiction is co$i?ed to one court or set of courts there is no 
likelihood of conflict~ng interpretations adversely affecting the cer- 
tainty of commercial rights and practices. 

6. It is important in a new jurisdiction such as this that there be an 
authoritative exposition of the sections of the new Act as soon as 
possible and this can only occur in the Supreme Court either at first 
instance or on appeal from a Local Court. 

7. The Industrial Court should have jurisdiction only in cases where the 
contract in relation to which the application is made is either: 

(a) an industrial agreement approved by the Industrial Commis- 
sion under the provisions of Part VUI of the Industrial Con- 
ciliation and Arbitration Act 1972; or 

(6) an agreement relating to an award made under that Act; or 
(c) the subject of proceedings already pending in that Court before 

any relief is sought under the provisions of this Act. 
8. In cases where the Industrial Court exercises jurisdiction under this 

Act, any order so made should, notwithstanding the provisions of 
Section 92 of the Industrial Conciliation and Arbitration Act, be 
appealable to the Full Supreme Court. 

The minority would give a general jurisdiction in industrial matters as 
defined in the Industrial Conciliation and Arbitration Act 1972 to the 
Industrial Court and Commission and in consumer matters to the Com- 
mercial Tribunal. 

They state their reasons as follows: 
1. The Law Reform Committee has been asked by the Honourable the 

Attorney-General to prepare an updated report on legislation to give 
effect to the review of unfair contracts. The Committee has been 
asked to give its report "bearing in mind the extensive debate and 
comment that ensued when a Bill for a Contracts Review Act was 
last introduced in the South Australian Parlixnent-including the 
report of the Select Committee of the House of Assembly on the 
Contracts Review Bill 1977". 

2. The Bill for a Contracts Review Act referred to in the preceding 
paragraph contained provisions for concurrent jurisdiction to be 
exercised by the local courts, the Supreme Court, the Industrial Court 
and the Credit Tribunal. 

3. The present report proposes that the only courts to have jurisdiction 
under the legislation are to be the local courts of full and limited 
jurisdiction (within their jurisdictional limits) and the Supreme Court. 

4. The recommendation in the report therefore divests the Industrial 
Court and the Credit Tribunal of jurisdiction under the proposed 
legislation. 



5.  The report of the Law Reform Committee expresses concern over 
concurrent jurisdiction existing in respect of the "comparatively large 
number of courts which may grant relief under [the proposed legis- 
lation]". The report then refers to come comments made by David 
Quick in a paper delivered to the Industrial Relations Society with 
reference to the report of the Select Committee. It should be noted 
that the Bill that David Quick had under consideration did not 
contain any provisions permitting an appeal to the Supreme Court 
and that his comments were directed to the virtues of the Industrial 
Court's jurisdiction and the desirability of avoiding litigation on an 
industrial matter in a 'Yost" jurisdiction. 

6. Also, in that context, it is important to bear in mind the comments 
made by the former President of the Industrial Court to this Com- 
mittee during its consideration in 1978 of the Contracts Review Bill. 
In speaking about the jurisdiction given to the Industrial Court over 
contracts of employment the President referred to the manner in 
which the jurisdiction was being exercised in these terms: 

""This has now become an important jurisdiction within the 
Industrial Court and is readily availed of because claims are 
heard quickly, it is a no cost jurisdiction, and parties may be 
represented either by an agent or by counsel at their option. 

Based upon this experience and my knowledge of the attitudes 
of parties in the industrial environment I think thal any proposal 
not along the general lines of the New South Wales approach 
~ i i l l  inevitably throw up the practical end result that industrial 
type contracts will simply r,ot be reviewed. Even given the 
alternate suggestion which you proffered, the idea of first going 
to either the Supreme Court or the intermediate court and then 
having a matter referred would be enough to fr-ighten off most 
unions and other potential parties to an industrial contract." 

7. Clause 14 of the Bill for a Contracts Review Act which was last 
introduced in the South Australian Parliament provided for an appeal 
from the Industrial Court to the Full Court of the Supreme Court 
on any question of law arising fr-om the provisions of the proposed 
Bill. In view of the fact that the Industrial Commission has recently 
been given jurisdiction in unfair dismissal cases which n ~ a y  give rise 
to questions that fall within the purview of any unfair contract terms 
legislation, it is noted that Section I02 of the Industrial Conciliation 
and Arbitration Act, 1972 permits the Commission to refer questions 
of law to the lndustrial Court for determination. 

8. The Credit Tribunal has been replaced by the Commercial Tribunal 
(see Statutes Amendment (Commercial Tribunal-Credit Jurisdic- 
tion) Act, 1983 which was proclaimed on 1st March, 1984. The 
Commercial Tribunal Act, 1982 by Sections 19 and 20, confers power 
upon the Commercial Tribunal to state a case on a question of law 
and a right of appeal to the Supreme Court. The Tribunal is to be 
constituted by a District Court Judge or a person qualified for 
appointment as a District Court Judge. 

9. The effect of the appeal provisions is to confer an ultimate supervisory 
function on the Supreme Court in respect of questions of law arising 
under the proposed legislation. 

10. It would appeaf that the position has not really changed as far as 
the industrial jurisdiction or credit tribunal's jurisdiction is con- 
cerned since the reports of the Select Committee and this Cornmitree 
were made. Indeed no alteration has been made to the position in 
New South Wales consequent upon the enactment of the Contracts 



Review Act, 1980 of that State. That Act does not affect the juris- 
diction in industrial matters conferred by Section 88f of the Indus- 
trial Arbitration Act of that State which provides similar remedies 
to the Contracts Review Act, 1980 (New South Wales). Therefore, 
there does not appear to be sufficient justification to reverse the 
basic premise of those reports that the jurisdiction be exercised 
concurrently. 

I 1. The reasons for vesting a concurrent jurisdiction in the Industrial 
court, Industrial Commission and the Commercial Tribunal, may 
be summarised as: 

(a) These tribunals are specialist in their function. The essence of 
the unfair contract terms legislation is to determine the just- 
ness of a contract by reference to the circumstances in which 
it was made. Specialist tribunals are in the best position to 
do this. 

(b) To remove portion of a specialist tribunal's jurisdiction and 
vest it exclusiveiy in the common law courts will impair the 
functioning of such tribunals and create jurisdictional dis- 
putes. In the particularly sensitive area of industrial relations 
such an impairment cannot be expected to receive support 
from a significant section of the community. 

(c) What is said to be the problems of concurrent jurisdiction can 
be largely overcome by the provision of a right of appeal on 
a question of law to the Supreme Court. That wili place that 
body in the position of ultimate arbiter as to the matters 
which affect the exercise of the discretion under the legislation. 

(d) No new experience, development or reason has been advanced 
to depart from the considered views of the Select Committee 
and the report of the former Law Reform Committee on this 
topic (see e.g, minutes of Law Reform Committee 29 May, 
1978 where King J.  (as he then was) referred to the matters 
in (a) above as support for the specialist tribunals having this 
jurisdiction). 

S u m m a r y  
In summary, a majority of the Committee agrees with the general 

concept of the Bill, being of the belief that the proposed legislation is a 
more satisfactory method of dealing with the problem than either trusting 
that the matter will eventually be resolved by the Courts, or taking a 
piecemeal approach, as in the United Qngdom where only the specific 
problem of exemption clauses has been tackled by the Unfair Contract 
Terms Act 1977. 

The Committee believes that the wide scope of the Bill should be 
retained, and that it is just as important for contracts entered into by 
businessmen to be covered as it is for consumer contracts to be covered. 
While not inserting such a restriction in the draft bill, the Committee 
points to the original draft in New South Wales by Peden which excludes 
the Crown and public corporations, if it is finally decided to put some 
limitation on scope. 

The Coinrnittee has slightly altered the definition of "unjust" being of 
the view that there would be an advantage if, in this matter at least, 
there is consistency with the New South Wales legislation, and also that 
it is possible that some confusion may have arisen over the meaning of 
the previous definition. 



The Committee has also at various places throughout the Bill where 
the word "contract" has appeared, added the words "or provision of a 
contract" to clear up any difficulty which may have otheiwise arisen. 

The criteria listed for determining whether a contract is unjust have 
been added to and rearranged. To a large extent this was as a result of 
criticisms from various writers that not enough weight was being given 
to substantive matters when a decision as to injustice was being made. 
Extra criteria were added in the attempt to make the task of the Court 
as clear as is praclical. Also, some consideration was given to the desir- 
ability of having reasonably similar concepts of "unjust" in Australian 
jurisdiction. As a result we have drawn what we have thought to be 
appropriate from the criteria laid down in the New South Wales Contracts 
Review Act. 

Provision has been made for the Court in determining whether a 
contract is unjust to take into account any arrangement which may exist 
consisting of an inter-related combination or series of contracts. 

We have inserted a provision which allows the Court to grant relief in 
certain cases where a party to a contract has exercised or intends to 
exercise any power or right under a contract in a manner which is unjust. 

Provision has been made for the joining of other transactions in the 
same proceedings. Also provision has been made for the Court to give 
relief from contracts made and carried out interstate where that contract 
is part of a "string" of contracts, one of which is subject lo an application 
under the Act. 

The Committee has recommended that the situations in which the 
Court may make general orders be expanded so as to include the case 
where a person has repeatedly engaged in conduct relating to contracts 
which is calculated to deceive, mislead or intimidate. 

Also the Committee has placed a provision in the Bill dealing with the 
non-payment of stamp duty when property is returned or reconveyed, or 
a security rearranged, pursuant to an order of the Court. 

The Committee has recommended that Section 22 (1) of the Consumer 
Transactions Act 1972 be repealed. 

Primarily in order to ensure uniformity in application of the Act a 
majority of the Committee has recommended that only the Supreme 
Court, the Local Court and the Industrial Court in the cases mentioned, 
have jurisdiction to grant relief under the Act. The minority would grant 
a wider jurisdiction to the Industrial Court and Commission and to the 
Commercial Tribunal. 

In conclusion the Committee is of the view that the Contracts Review 
Bill with the modifications recommended in this report is both a desirable 
and workable reform and hence recommends the enactment of legislation 
following in general the form of the draft attached to this report. 

We have the honour to be: 
HOWARD ZELLIWG 

Law Reform Committee of South Australia. 

10 August 1984. 



Mr. Justice White, Mr. Wicks and Mr. Detmold were absent when this 
report was signed. The views of Mr. Wicks are set out at page 3 of this 
report. Mr. Wicks returned from leave too late to raise the other points 

he would have wished to  discuss. 
Mr. Justice White and Mr. Detmold support the conclusions of the 

report. 
Mr. P. R. Morgan did not sign the report. 



DRAFT BILL FOR A CONTRACTS REVIEW ACT 

An Act to provide relief against unjust contractual terms; and for othen 
pruposes. 

BE IT ENACTED by the Governor of the State of South Australia 
with the advice and consent of the Parliament thereof, as follows: 

1.  This Act may be cited as the ""Contracts Review Act 1984". 
2. This Act shall come into operation on a day to be fixed by 

proclamation. 
3. In this Act, unless thc contrary intention appears: 

"interest" includes an interest as assignee, transferee, mortgagee, 
chargee, or donee, and "interested" includes the same meaning: 

"unjust" includes unconscionable, harsh or oppressive, and "injus- 
tice" shall be construed in a corresponding manner. 

4. This Act binds the Crown. 
5. ( 1 )  This Act applies, subject to the provisions of this section, to all 

contracts: 
(a) where: 

(i) one party resides or carries on business in South Aus- 
tralia; or 

(ii) there has been or is to be delivery of goods for use, sale, 
lease or bailment within South Australia; 

(iii) the contract is one in which South Australian credit 
facilities are to be used to effectuate the contract; or 

(iv) chattel security is to be given in South Australia; or 
(b) where South Australian law is the proper law of the contract, or 

would be the proper law if it were not for some provision of 
the contract: 

(i) providing that the law of some other place is to be the 
proper law of the contract; or 

(ii) providing that legal proceedings arising out of, or in 
relation to, the contract are justiciable only in the 
courts of some other places. 

(2) Subject to subsection (3) of this section, this Act does not apply in 
respect of a contract made before the commencement of this Act. 

(3) Where the terms of a contract made before the commencement of 
this Act are varied by agreement after the commencement of this Act, 
this Act applies, subject to the provisions of this section, to the contract 
with the following qualification: 

(a) no order shall be made under this Act affecting the operation of 
the contract before the date of the variation; and 

(b) a court shall only have regard to injustice attributable to the 
variation. 

(4) (a) This Act does not apply to a contract wherc: 
(i) the contract is for the saie or supply of goods; 
(ii) a party to the contract is not carrying on business in Australia; 

and 
(iii) the goods are delivered or are to be delivered 

(A) frorn a place outside Australia directly to a place within 
Australia, 



(IS) from a place within Australia direc~ly to a place outside 
Australia: or 

(C) from a place outsi.de Austradia to another place outside 
Australia. 

(b) Subclause (a) hereof does not apply lo any ancillary contract to be 
performed wholly within Australia. 
(4 The presumption contained in Section 32 ( I )  of the Sale of Goods 

~~t ] 895 shall not affect the operation of this subsection. 
( 5 )  This Act does not apply to: 

(4 a contract under which a person agrees to withdraw, or not to 
prosecute, a claim for relief under this Act, if-- 

(1) the contract is a genuine compromise of the claim; and 
(ii) the claim was asserted before the making of the contract; 

or 
(b) a contract approved by a court in accordance with a law requiring 

such approval. 
(6) The relevant courts of this State have, subject lo this Act, jurisdic- 

tion to exercise powers conferred by this Act in relation to a contract to 
which this Act applies notwithstanding that the contract itself provides: 

(a) that disputes or claims arising out of, or in relation to, the 
contract are to be referred lo arbitration; or 

(b) that an award arising from an arbitration is by the terms of the 
contract a condition precedent to any cause of action arising 
under the contract; or 

(c) that legal proceedings arising out of, or in relation to, the contract 
are by the terms of the contract justiciable only by the courts 
of some other place. 

(7) Any proceedings claiming relief under any provision of this Act 
may by leave of the Court be served on any defendant who is outside 
the State of South Australia. 

(8) Any person whose interests may be affected by any order sought 
to be made under the provisions of this Act has standing to apply to be 
joined as a party to the litigation and to be heard by the Court. 

6. ( 1 )  Where, in any proceedings founded upon a claim for relief under 
this section, a court is satisfied: 

(a) that a contract or a provision of a contract is unjust; and 
(b) that it is possible by the exercise of powers conferred by the 

section to remedy the injustice in a manner that is reasonable 
and fair to the contracting parties and any other person who 
may have become interested in the subject matter of the 
contract, 

the court may, by order: 
(c) avoid the contract either ab initio or as from some time specified 

by the court; or 
(d) vary the terms (express or implied) s f  the contract. 

(2) Where a court varies the terms of a contract under subsection ( 1 )  
of this section, the variation shall have effect as from the dale of the 
contract or some subsequent date stipulated by the court. 

(3) The court may, either in addition to or in substitution for an order 
under subsection ( I )  of this section, make orders for: 

(4 the return of property (or, in the case of land, the reconveyance 
of the land); 
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(6) the compensation of a party to the contract who has sufferec 
loss by reason of the injustice; 

(c) the compensation of a person who is not a party to the contrac 
and whose interests might othelwise be prejudiced by tht 
granting of relief under this section; 

(d) any other consequential or related matter. 
( 4 )  (a) No stamp duty is payable under the Stamp Duties Act 1923 ir 

respect of any return or reconveyance of property or any related matte] 
ordered pursuant to this Act. 

(b) Where the court makes an order under this Act it may order thc 
refund of the whole or any part of the duty paid under the Stamp Dutie: 
Act 1923, in respect of a contract or any other instrument executec 
consequent on the execution of the contract, and any amount to be sc 
refunded shall be payable by the Treasurer from money provided bj 
Parliament. 

(5) An order under this section may be made upon such conditions a: 
the court thinks fit and specifies in the order. 

(6) A court: 
(a) shall not exercise its powers under this section to vary or abrogatc 

a term of a contract that is by statute to be implied in tht 
contract, and is not susceptible of variation or exclusion b) 
the parties to the contract: 

(6) shall not exercise its powers under this section unless- 
(i) it is satisfied that the exercise of those powers woulc 

not prejudice the interests of a person who is not 2 
party to the contract; 

or 
(ii) it has given any person, whose interests would be prej 

udiced by the exercise of those powers, an opportu. 
nity to appear and be heard in the proceedings; 

(c) shall not make an order for the return or reconveyance of prop 
erty where a person who is not a party to the contract has, ir 
good faith, and for valuable consideration, acquired title tc 
that property. 

(7) Proceedings for relief under this Act may, except in the case o 
applications under Section 12, be instituted in: 

(a) the Supreme Court; 
(6) a local Court within the limits of its jurisdiction; 
(c) the Industrial Court where the contract in relation to which thc 

application is made is either- 
(i) an industrial agreement approved by the Industrial Com 

mission under the provisions of Part VIHI of t h ~  
Industrial Conciliation and Arbitration Act 1972; 01 

(ii) an agreement relating to an award made under that Act 
or 

(iii) the subject of proceedings already pending in that Cour 
before any relief is sought under the provisions o 
this Act. 

(8) A court shall not entertain proceedings for relief under this section 
in respect of a contract that has been fully performed by the parties tc 
the contract unless the court is satisfied that: 

(a) the proceedings were commenced as soon as was, in the circum 
stances of the case, reasonably practicable; and 



(b) it is reasonable, in the circuystances of the case, to entertain the 
proceedings notwithstanding that the contract has been fully 
performed. 

(9) Where, in proceedings for relief under this section, it appears to 
the court that a person who is not a party to the contract: 

(a) is affected directly or indirectly by the proceedings; or 
(b) has shared in, or is entitled to share in benefits derived, or to be 

derived, from the contract, 

the court may: 
(c) order that notice be given to that person of the proceedings; or 
(4 order that that person be joined as a party to the proceedings 

and make such orders against or  in favour of that person as 
may be just in the circumstances. 

(10) Where proceedings for relief under this section have been insti- 
tuted, but not finally determined, the court may, by order, prohibit any 
party to the proceedings from taking any action, specified in the order, 
that might, in the opinion of the courl, prejudice the granting of relief 
under this section. 

( 1  1 )  The powers conferred by this Act are exercisable notwithstanding 
any settlement of account, or any ,contract purporting to close previous 
dealings or to create a new obligation. 

7. ( I )  Where, in any proceedings to which this section applies, a court 
is satisfied that a contract, or a provision of a contract, is unjust, it may: 

(a) decline to give effect to the contract or a panl of the contract; or 
(6) limit the application of the contract, or a part of the contract, so 

as to avoid an unjust result in the proceedings before the 
court. 

(2) A finding in proceedings to which this section applies that a con- 
tract is unjust does not operate by way of issue estoppel in any subsequent 
proceedings. 

(3) Where in the opinion of a court it is impracticable or inexpedient 
to determine a question as to whether a contract is unjust in the course 
of proceedings to which this section applies, the court may, on the 
application of any party to the proceedings, stay the proceedings on such 
tern-ms as may be just to enable the question to be determined in pro- 
ceedings instituted under this Act. 

(4) This section applies to proceedings (other than proceedings insti- 
tuted under this Act): 

(a) founded upon a contract, or an alleged breach of contract; or 
(6) in which the terms of a contract are pleaded in answer to any 

claim, defence or allegation. 

8. ( I )  In determining whether a contract or a provision of a contract 
is unjust and whether to exercise its powers under this Act, a Court shall 
have regard to all the circumstances of the case including: 

(a) the terms of the contract; and 
(b) the following matters (so far as they may be relevant) 

(i) any material inequality of bargaining power between the 
parties to the contracts arising from: 

(A) infancy or infirmity of mind, 
(B) differences in intelligence or mental capacity 

between the parties to the contract, 



(C) differences in the cultural, intellectual or edu- 
cational background of the parties to the 
contract, 

(D) differences in the economic circumstances of 
the parties to the contract; or 

(E) any other factor; 
(ii) whether or not prior to or at the time the contract was 

made, its provisions were the subject of negotiation; 
(iii) whether or not it was reasonably practicable for the 

parry seeking relief under rhis Act to negotiate for 
the alteration of or to reject any or the provisions of 
the contract; 

(iv) whether the party seeking relief received legal or other 
professional advice, in relation to the contract; 

(v) the extent (if any) to which the provisions of the contract 
and their legal and practical effect were accurately 
explained by any person to the party seeking relief 
under this Act, and whether or not that party under- 
stood the provisions and their effect; 

(vi) where the contract is wholly or partly in writing, the 
physical form of the contract, and the language in 
which it is expressed; 

(vii) whether any undue influence, unfair pressure or unfair 
tactics were exerted on or used against the party 
seeking relief under this Act: 

(A) by any other party to the contract, 
(B) by any person acting or appearing or purport- 

ing to act for or on behalf of any other party 
to the contract; or 

(6') by any person to the knowledge (at or before 
the time the contract was made) of any other 
party to the contract or of any person acting 
or appearing or purporting to act for or on 
behalf of any other party to the contract; 

(viii) The conduct of the parties to the proceedings in relation 
to similar contracts or courses of' dealing to which 
any of them has been a party; 

(ix) whether or not any provisions of the contract impose 
conditions which are unreasonably difficult to corn- 
ply with or not reasonably necessary for the protec- 
tion of the legitimate interests of any party to the 
contract; 

(x) the commercial or other setting purpose and effect of 
the contract; 

(xi) whether the exercise of powers conferred by this Ac. 
would prejudice the interests of any person who i! 
not a party to the contract; 

(xii) the public interest 
and to any other matter that may be relevant. 

(2) In proceedings for relief under this Act, the Court may, if it think 
it proper to do  so in the circumstances of the case, and it is of th, 
opinion that the contract forms part of an arrangement consisting of ax 
inter-related combination or  series of contracts, have regard to the pro 
visions of any or all of those contracts. 
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9, ( 1 )  Where upon any intended sale forfeiture seizure or possession 
of property, it appears to the Court that a party to the contract has 
exercised or intends, to exerclse any power or right under a contract in a 
manner which is un~ust  the Court may grant relief by (inter alia) making 
orders which ensure that the powers and rights under the Act are exercised 
justly. 

(2) This section does not apply to any rights exercisable by a receiver 
or a receiver and manager under any debenture or any order of a Court. 

10. Where in any proceedings under this Act it appears to the Court 
that it is desirable that some other transaction should be dealt with in 
the same proceedings, the Court may order that the other transaction be 
so dealt with. 

11. When: 
(a) an application has been made pursuant to this Act with respect 

to a contract; and 
(b) there is another contract relating to  the same subject matter 

which does not come within Section 5 (1) of this Act, and of 
which the proper law is that of another State or Territory of 
Australia; and 

(c) it is necessary in order to do justice that the Court have all 
necessary and proper parties before it, 

then the Court may upon application grant relief with respect to any 
such contract (or contracts) as are refened to in subclause (b) hereof as 
it deems just. 

12. Where the Supreme Court is satisfied, on the application of the 
Attorney-General, that a person: 

(a) has embarked, or is likely to embark, on a course of conduct 
leading, or likely to lead, to formation of unjust contracts; or 

(b) has repeatedly engaged in conduct relating to contracts which is 
calculated to deceive, mislead or intimidate the other party 
or otherwise to lead to unconscionable, harsh or oppressive 
results, 

the Court may make an order prohibiting that person from engaging in 
such conduct, and may prohibit that person from entering into contracts 
unless the contracts are in such form or comply with such terms and 
conditions as the Court may specify. 

13. (1 )  Except as otherwise provided in this Act, a person is not 
competent to waive his rights under this Act, and any provision of a 
contract that purports to exclude, restrict or modify the application of 
this Act is void. 

(2) Where a person submits a document: 
(a) that is intended to form the basis of a written contract to which 

this Act applies; 
(I,) that has been prepared or procured by him or on his behalt and 
(c) that includes a provision purporting to  exclude, restrict or modify 

the application of this Act, 
to another person for signature by that other person, the person submit- 
ting the document shall be guilty of an offence and liable, upon summary 
conviction, to a penalty not exceeding two thousand dollars. 

( 3 )  A person is not estopped from claiming relief under this Act by: 
(a) any acknowledgment, statement or representation; or 
(6) any afirmation of the contract or any action taken with a view 

to performing any obligation arising under a contract. 



14. In any proceedings in which relief under this Act is sought, the 
onus of proving entitlement to that relief lies upon the person claiming 
to be entitled to that relief. 

15. The rights conferred, and the remedies provided, by this Act are 
in addition to, and do not derogate from, the rights and remedies con- 
ferred by any other law of the State. 

16. ( 1 )  Where any proceedings founded upon a claim for relief under 
section 6 of this Act: 

(a) are justiciable by some court other than the court ill which the 
proceedings were instituted or to which they have been trans- 
ferred; and 

(b) would, in the opinion of the court in which the proceedings were 
instituted or to which they have been transferred, be more 
appropriately dealt with by that other court, 

the court shall, by order, transfer the proceedings to that other court. 
(2) Where proceedings are transferred in accordance with this section, 

the court to which the proceedings are transferred may proceed to hear 
and determine the proceedings in all respects as if they had been originally 
instituted in that court. 

(3) No appeal lies against a decision of a court to transfer, or not to 
transfer, proceedings under this section. 

(4) The validity of any proceedings, decision or order of a court is 
unaffected by non-compliance with subsection (1 )  of this section. 

(5) A court may order the transfer of proceedings in pursuance of this 
section notwithstanding that the court does not itself have jurisdiction 
to entertain the proceedings. 

17. An appeal shall lie to the Full Supreme Court from any order 
made under this Act by the Industrial Court or a Local Court. 

18. Rules of Court may be made relating to the exercise of any juris- 
diction conferred by this Act. 



DRAFT BILE FOR A PROPERTY ACT AMENDMEIVT ACT 

: An Act to amend the Weal Property Act, 1886-1978 

. BE IT ENACTED by the Governor of the State of South Australia, 
: with the advice and consent of the Parliament thereof, as follows: 

Short titles. 
p. (1) This Act may be cited as the "Weal Property Act Amendment 

act  1984". 

(2) The Real Property Act, 1886-1978, is hereinafter rcferred to as 
'"the principal Act". 

: (3) The principal Act, as amendcd by this Act, may be cited as the 
: ""Real Property Act, 1886- 1978". 

Commencement. 
2. This Act shall come into operation on a day to be fixed by procla- 

mation. 

A171endment of principal Acl. s.69-Title of registered proprietor indfias- 
ib/e except in certain cases. 

, 3. Section 69 of the principal Act is amended by inserting after para- 
graph IX the following paragraph:- 

X. Where an order affecting the land is made by a court or tribunal 
in pursuance of the Contracts Review Act, 1978, and the order 
has, at the direction of the court or tribunal, been registered 
under this Act, in which case the title of the registered pro- 
prietor shall be subordinated to the terms of the order and, if 
the order purports to  operate in defeasance of the title of the 
registered proprietor, a person named in the order as the 
person who is to be registered as proprietor of the land shall, 
upon registration of the order, become the registered propri- 
etor of the land. 

Amendment of principal Act, s. 191-Caveats. 
4. Section 191 of the principal Act is amended by inserting after the 

present contents (which are hereby designated subsection ( I )  thereof) the 
following subsection:-- 

(2) A person who- 
(a) has in good faith instituted proceedings in pursuance of the 

Contracts Review Act, 1978; 
and 
(b) proposes to seek in the course of those proceedings an order 

affecting the title to any land, 
has for the purposes of this section an interest at  law in that land. 



An Act to amend the Consumer Credit Act, 1972-1973 

BE 17' ENACTED by the Governor of the Slate of South Australla 
with the a d v m  and consent of the Parlramel~t tl~ereof, as follows: 

Short tztles 
1. ( 1 )  This Act may be cited as the "'Consumer Credit Act Ame~~dmenl  

Act, 1984". 

(2) The Consumer Credit Act, 1972-1973, rs hereinafter referred lo aa 
"the princ~pal Act". 

(3) The pr~ncipal Act, as amended by t h ~ s  Act, may be creed as the 
"'Consumer Credit Act, 19'72 1978". 

Commencement. 
2. This Act shall come into operation on a day to be fixed by procla- 

mation. 

Amendment yf principal Act, s.3--Arrangement. 
3. Section 3 of the principal Act is amended by striking out the item: 

PART VI--Harsh and Unconscionable Terms. 

Repeal of Part V l  of principal Act. 
4. Part VI of the principal Act is repealed. 

DRAFT BILL FOR CONSUMER TR.AIVSACTIONS AMENDMENT- 
ACT 

An Act to amend the Consumer Transactions Act 1972- . 

BE IT ENACTED by the Governor of the State of Soulh Australia, 
with the advice and consent of the Parliament thereof, as follows:- 

1 .  ( 1 )  This Act may be cited as the 'Consumer Transactions Act 
Amendment Act 1984". 

(2) The Consumer Transactions Act 1972- is hereinafter referred 
to as "the principal Act". 

(3) The principal Act, as amended by this Act, may be cited as the 
"Consumer Transactions Act 1972-1984". 

2. This Act shall conx  into operation on a day to be fixed by procla- 
mation. 

3. Section 22 (1) of the principal Act is repealed. 
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UNFAIR CONTRACT TERMS ACT 1977 

19'77 c 50 

An ~ c r -  to impose further limits on the extent to which under the law 
of England and Wales and Northern Ireland civil liability for breach of 
contract, or for negligence or other breach of duty, can be avoided by 
means of contract termq and otherwise, and under the law of Scotland 
civil liability can be avoided by means of contract terms. 
[26 October 19771 

PART I 

I---(I) For the purposes of this Part of this Act, 'negligence9 means 
the breach- 

(a) of any obligation, arising from the express or implied terms of 
a contract, to take reasonable care or exercise reasonable skill 
in the performance of the contract; 

(b) of any common law duty to take reasonable care or exercise 
reasonable skill (but not any stricter duty); 

(c) of the common duty of care imposed by the Occupiers' Liability 
Act 1957 or the Occupiers' Liability Act (Northern Ireland) 
1957. 

(2) This Part of this Act is subject to Part 111; and in relation to 
contracts, the operation of sections 2 and 4 and 7 is subject to the 
exceptions made by Schedule 1. 

(3) Yn the case of both contract and tort, sections 2 to 7 apply (except 
where the contrary is stated in section 6(4)) only to business liability, 
that is liability for breach of obligations or duties arising- 

(a) from things done or to be done by a person in the course of a 
business (whether his own business or another's); or 

(b) from the occupation of premises used for business purposes of 
the occupier; 

and references to liability are to be read accordingly. 
(4) In relation to any breach of duty or obligation, it is immaterial for 

any purpose of this Part of this Act whether the breach was inadvertent 
or intentional, or whether liability for it arises directly or vicariously. 

.4 voidance of liability for negligence, breach of contract, etc. 
2-41) A person cannot by reference to any contract term or to a 

notice given to persons generally or to particular persons exclude or 
restrict his liability for death or personal injury resulting from negligence. 

(2) In the case of other loss or damage, a person cannot so exclude or 
restrict his liability for negligence except in so far as the term or notice 
satisfies the requirement of reasonableness. 

(3) Where a contract term or notice purports to exclude or restrict 
liability for negligence a person's agreement to or  awareness of it is not 
of itself to be taken as indicating his volunta~y acceptance of any risk. 

3 - 4 1 )  This section applies as between contracting parties where one 
of them deals as consumer or on the other's written standard terms of 
business. 



(2) As against that party, the other canno: by reference lo any contract 
term--- 

(a) when1 himself in breach of contract, exciude or resrrict any lia- 
bility of' his in respect of the breach; or 

(b) claim to be entitled---- 
(i) to render a contractual perfornrance substantially differ- 

ent from that which was reasonably expected of him, 
or 

(ii) in respect of the whole or an11 part of his contractual 
obligation, to render no performance af all, 

except in so far as (in any ofthe cases mentioned above in this subsection) 
the contract term salisfies thc requjren-nent of reasonableness. 

4--(I) A person dealing as consumer cannot by reference lo any 
contract term be made to indemnify another person (whether a party to 
the contract or not) ill respect of liability that may be incurred by the 
other for negligence or breach of contract, except in so far as the contract 
term satisfies the requirement of reasonableness. 

(2) This section applies whether the liability in question---- 
(a) is directly that of the person to be indemnified 51- is incurred b y  

him vicariously; 
(b) is to the person dealing as consumer or to someone else. 

L~ahllzty armng from sale or supply ofgoud.~ 
5 - 4 1 )  In the case of goods of a type ordrnarily supplied Cor private 

use or consumption, where loss or damage- 
(a) arises from the goods proving defective while in consumer use; 

and 
(6) results from the negligence of a person concerned in the rrranu- 

facture or distribution of the goods, 
liability for the loss or damage cannot be excluded or restricted by 
reference to any contract term or notice conearned in or operating by 
reference to a guarantee of the goods. 

(2) For these purposes- 
(a) goads are to be regarded as ""i consumer use" when a person rs 

using them, or has them in his possession Sor use, otherwise 
than exclusively for the purposes of a business; and 

(b) anything in writing is a guarantee if it contains or purports to 
contain some promise or assurance (however worded or pre- 
sented) thal defects will be made good by complete or partial 
replacement, or b11 repair, rnoneta~y compensation or other- 
wise. 

(3) This section does nat apply as between the parties to a contr.act 
under' or in pursuance of which possession or ownership of the goods 
passed. 

&-(I) Liability for breach of the obligations arising f om- 
(a) section 12 of the Sale of Goods Act 1393 (seller's implied under- 

. takings as to title, etc.); 
(b) section 8 of the Supply of Goods (Implied Terms) Act 1973 (the 

corresponding thing in relation to hire-purchase), 
cannot be excluded or restricted by reference lo any contract term. 

(2) As against a person dealing as consumer, liability for breach of the 
obligations arising fronz- 
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(a) section 13, 14 or I 5 of lhe 1893 Act (seller's implied undertakings 
as to conformity of goods with description or salnple, or as 
to theis quality of fitness for a particular purpose); 

(/I) section 3, I0 or I I of the 19'73 Act (the corresponding things in 
relation to hire-purchase), 

cannot be excluded or restricted by reference to any contract term. 
(3) A s  against a person dealing otherwise than as consumer, the liability 

specified in subsection (2) above can be excluded or restricted by refer- 
ence lo a contract term, but only in so far as the terrn satisfies the 

of reasonableness. 
(4) The liabilities referred to in this section are not only the business 

liabilities defined by section 1 (3), but include those arising under any 
,-ontract of sale of goods or hire-purchase agreement. 

7-(1) Where the possession or ownership of goods passes under or 
in pursuance of a contract not governed by the law of sale of goods or 
hire-plarchase, subsections (2) to (4) below apply as regards the effect (if 
any) to be given to contract terms excluding or restricting liability for 
breach of obligation arising by inlplicaeion of law from the nature of the 
contract. 

( 2 )  As against a person dealing as consumer, liability in respect of the 
goods9 correspondence with description or sample, or their quality or 
fitness for any particular purpose, cannot be excluded or restricted by 
reference to any such term. 

(3) As against a person dealing otherwise than as consumer, that 
liability can be excluded or restricted by reference to such a term, but 
only in so far as the term satisfies the requirement of reasonableness. 

(4) Liability in respect of-- 
(a) the right to transfer ownership of the goods, or give possession; 

or 
(b) the assurance of quiet possession to a person taking goods in 

pursuance of the contract, 
cannot be excluded or restricted by reference to any such term except in 
so far as the term satisfies the requirement of reasonableness. 

( 5 )  This section does not apply in the case of goods passing on a 
redemption of trading stamps within the Trading Stamps Act 1964 or 
the Trading Stamps Act (Northern Ireland) 1965. 

Other provisions about contracts 
8-(1) In the Misrepresentation Act 1967, the following is substituted 

for section 3- 
3. If a contract contains a term which would exclude or restrict--- 

(a) any liability to which a party to a contract niay be subject by 
reason of any misrepresentation made by him before the 
contract was made; or 

(6) any remedy available to another party to the contract by reason 
of such a misrepresentation, 

that terrn shall be of no effect except in so far as it satisfies the 
requirement or reasonableness as stated in section 1 I (1) of the 
Unfair Contract Terms Act 1977; and it is for those claiming that 
the term satisfies that requirement to show that it does.'. 

( 2 )  The same section is substituted for section 3 of the Miisrepresen- 
tatlon Act (Northern Ireland) 1967. 



9-(1) Where for reliance upon it a contract term has to satisfy the 
requirement of reasonableness, it may be found to do so and be given 
effect accordingly notwithstanding that the contract has been terminated 
either by breach or by a part11 electing to treat it as repudiated. 

(2) Where on a breach the contract is nevertheless afirmed by a party 
entitled to treat it as repudiated, this does not of itself exclude the 
requirement of reasonableness in relation to any contract term. 

10 A person is not bound by any contract term prejudicing or taking 
away rights of his which arise under, or in connection with the perform- 
ance of, another contract, so far as those rights extend to the enforcement 
of another's liability which this Part of this Act prevents that other from 
excluding or restricting. 

Explanatory provisions 
11-(I) In relation to a contract term, the requirement of reasonable- 

ness for the purposes of this Part of this Act, section 3 of the Misrepre- 
sentation Act 1967 and section 3 of the Misrepresentation Act (Northern 
Ireland) 1967 is that the term shall have been a fair and reasonable one 
to be included having regard to the circumstances which were, or ought 
reasonably to have been, known to or in the contemplation of the parties 
when the contract was made. 

(2) In determining for the purposes of section 6 or 7 above whether a 
contract term satisfies the requirement of reasonableness, regard shall be 
had in particular to the matters specified in Schedule 2 to this Act; but 
this subsection does not prevent the court or arbitrator from holding, in 
accordance with any rule of law, that a term which pusports to exclude 
or restrict any relevant liability is not a term of the contract. 

(3) In relation to a notice (not being a notice having contractual effect), 
the requirement of reasonableness under this Act is that it should be fair 
and reasonable to  allow reliance on it, having regard to all the circum- 
stances obtaining when the liability arose or (but for the notice) would 
have arisen. 

(4) Where by reference to a contract term or notice a person seeks to 
restrict liability to a specified sum of money, and the question arises 
(under this or any other Act) whether the term or notice satisfies the 
requirement of reasonableness, regard shall be had in pasticular (but 
without prejudice to subsection (2) above in the case of the contract 
terms) to- 

(a) the resources which he could expect to be available to him for 
the purpose of meeting the liability should it arise; and 

(b) how far it was open to him to cover himself by insurance. 
(5) It is for those claiming that a contract term or notice satisfies the 

requirement of reasonableness to show that it does. 
12-(1) A party to a contract "deals as consumer9' in relation to 

another party if- 
(a) he neither makes the contract in the course of a business nor 

holds himself out as doing so; and 
(b) the other party does make the contract in the course of business; 

and 
(c)' in the case of a contract governed by the law of sale of goods or 

hire-purchase, or by section 7 of this Act, the goods passing 
under or in pursuance of the contract are of a type ordinarily 
supplied for private use or consumption. 

(2) But on a sale by auction or by competitive tender the buyer is not 
in any circumstances to be regarded as dealing as consumer. 



(3) Subject lo this, if is for those claiming that a party does not deal as 
consumer to show that he does not. 

1 3 - 4 1 )  To the extent that this Par1 of this Act prevents the exclusion 
or restsiction of any liability it also prevents--- 

(a) making the liability or its enforcement subject to restrictive or 
onerous conditions; 

(b) excluding or restricting any right or remedy in respect of the 
liability, or subjecting a person to any prejudice in consc- 
quence of his pursuing any such right or remedy; 

(c) excluding or restricting rules of evidence or procedure; 
and (to that extent) sections Z and 5 to '7 also prevent excluding or  
restricting liability by reference to terms and notices which exclude or 
restrict the relevant obligation or- duty. 

(2) But an agreement in writing to  submit present or future differences 
to arbitration is not to be treated under this Pafl of this Act as excluding 
or restricting any liability. 

14 In this Part of this Act-- 
""business" includes a profession and the activities of any government 

department or local or public authority; 
"goods" has the same meaning as in the Sale of Goods Act 1893; 
"hire-purchase agreement" has the same meaning as in the Consumer 

Credit Act 1974; 
"negligence" has the meaning given by section I ( I ) ;  
"notice" includes an announcement, whether or not in writing, and 

any other communication or pretended communication; and 
"personai injury" includes any disease and any impairment of phys,- 

ical or mental condition. 

PROVISIONS APPLYING T O  WHOLE OF UNITED KINGDOM 

Mlscekmeous 
26-(1) The limits imposed by this Act on the extent to which a 

person may exclude or restrict liability by reference to a contract term 
do not apply to liability arising under such a contract as is described in 
subsection (3) below. 

(2) The terms of such a contract are not subject to any requirement 
of reasonableness under section 3 or 4: and nothing in Part I1 of this Act 
shall require the incorporation of the terms of such a contract to be fair 
and reasonable for them to have effect. 

(3) Subject to subsection (41, that description of contract is one whose 
characteristics are the folllowing-- 

(a) either it is a contract of sale of goods or if is one under or in 
pursuance of which the possession or ownership of goods 
passes; arid 

(h) it is made by parties whose places or business (or, if they have 
none, habitual residences) are in the territories of different 
States (the Channel Islands and the YsIe of Man being treated 
for this purpose as different States from the United Kingdom). 



(4) A contract falls within subsection (3) above only if either- 
(a) the goods in question are, at the time of the conclusion of the 

contract, in the course of carriage, or will be carried, from the 
territory of one State to the territoly of another; or 

(b) the acts constituting the offer and acceptance have been done in 
the territories of different States; or 

(c) the contract provides for the goods to be delivered to the territory 
of a Stale other than that within whose territory those acts 
were done. 

27-(1) Where the proper law of a contract is the law of any part of 
the United Kingdom only by choice of the parties (and apart from that 
choice would be the law of some country outside the United IGngdornj 
sections 2 to 7 and 14 to 21 of this Act do not operate as part of the 
proper law. 

(2) This Act has effect notwithstanding any contract term which applies 
or purports to apply the law of some countsy outside the United King- 
dom, where (either or both)-- 

(a) the term appears to the court, or arbitrator or arbiter to have 
been imposed wholly or mainly for the purpose of enabling 
the party imposing it to evade the operation of this Act; or 

(b) in the making of the contract one of the parties dealt as con- 
sumer, and he was then habitually resident in the United 
Kingdom, and the essential steps necessary for the making of 
the contract were taken there, whether by him or by others 
on his behalf. 

(3) In the application of subsection (2) above to Scotland, for Para- 
graph (6) there shall be substituted- 

'(b) the contract is a consumer contract as defined in Part If of this 
Act, and the consumer at the date when the contract was 
made was habitually resident in the United Kingdom, and the 
essential steps necessary for the making of the contract were 
taken there, whether by him or by others on his behalf. 

28-(1) This section applies to a contract for carriage by sea of a 
passenger or of a passenger and his luggage where the provisions of the 
Athens Convention (with or without modification) do not have, in rela- 
tion to the contract, the force of law in the United Kingdom. 

(2) In a case where- 
(a) the contract is not made in the United Kingdom, and 
(b) neither the place of departure nor the place of destination unden- 

it is in the United Kingdom, 
a person is not precluded by this Act from excluding or re'stricting liability 
for loss or damage, being loss or damage for which the provisions of the 
Convention would, if they had the force of law in relation to the contract, 
impose liability on him. 

(3) In any other case, a person is not precluded by this Act from 
excluding or restricting liability for that loss or damage- 

(a) in so far as the exclusion or restriction would have been effective 
in that case had the provisions of the Convention had the 
force of law in relation to the contract; or 

(b) in such circumstances and to such extent as may be prescribed 
by reference to a prescribed term of the contract. 

(4) For the purposes of subsection 3 (a), the values which shall be 
taken to be the official values in the United Kingdom of the amounts 



(expressed in gold francs) by reference to which liability under the pro- 
visions of the Convention is limated shal! be such amounts in sterling as 
the Secretary of State may from time to elme by order made by svatutory 
instrument specify. 

( 5 )  In this section,- 
(a) the references to excluding or restricting liability include doing 

any of those things in relation to the liability which are 
mentioned in section 13 or section 25 (3) and ( 5 ) ;  and 

(b) "the Athens Convention" means the Athens Convention rela~i i~g 
to the Carriage of Passengers and their Luggage by Sea, 1974; 
and 

(c) "prescribed" means prescribed by the Secretary of State by reg 
ulations made by statutory instrument; 

and a statutory instrument containing the regulations shall be subject to 
annulment in pursuance of a resolution or either House or Parliament. 

29-(I) Nothing in this Act removes or restricts the effect of, or 
prevents reliance upon, any contractual provision which- 

(a) is authorised or required by the express terms or necessary impli- 
cation of an enactment; or 

(6) being made with a view to compliance with an international 
agreement to which the United Kingdom is a party, does not 
operate more restrictively than is contemplated by the agree- 
ment. 

(2) A contract term is to be taken- 
(a) for the purposes of Part I of this Act, as satisfying the require- 

ment of reasonableness; and 
(b) for those of Past II, to have been fair and reasonable to incor- 

porate, 
if it is incorporated or approved by, or incorporated pursuant to a 
decision or ruling of, a competent authority acting in the exercise of any 
statutory jurisdiction or function and is not a term in a contract to which 
the competent authority is itself a party. 

(3) In this section- 
"competent authority" means any court, arbitrator or arbiter, gov- 

crnment department or public authority; 
"enactment" means any legislation (including subordinate legisla- 

tion) of the United Kingdom or Norther Ireland and any instru- 
ment having effect by virtue of such legislation; and 

"statutory" means conferred by an enactment. 
30-(1) In section 3 of the Consumer Protection Act 1961 (provisions 

against marketing goods which do not comply with safety requirements), 
after subsection ( I )  there is inserted- 

"(1A) Any term of an agreement which purports to exclude or 
restrict or has the effect of excluding or restricting, any obligation 
imposed by or by vistue of that section, or any liability for breach 
of such an obligation, shall be void". 

(2) The same amendment is made in section 3 of the Consumer 
Protection Act (Nosthern Ireland) 1965. 

General 
3 1-(1) This Act comes into force on 1st February 1978. 
(2) Nothing in this Act applies to contracts made before the date on 



which le comes into fbrce; but subject to this, it applies lo liability for 
any loss or damage which is suffered on or after that date. 

(3) The enactments specified in Schedule 3 to this Act are amended 
as there shown. 

(4) The enactments specified in Schedule 4 to this A.ct are repealed lo 
the extent specified in column 3 of that Schedule. 

32---(I) This Act may be cited as the Unfair Contract Terms Act 1977. 
(2) Part I of this Act extends to England and Wales and to Northern 

Ireland; but it does not extend to ScotPand. 
(3) Part I1 of this Act extends to Scotland only. 
(4) This Part of this Act extends to the whole of the United Kingdom. 

SCHEDULES 

SCHEDULE I 

I .  Sections 2 to 4 of this Act do not extend to--- 
(a) any contract of insurance (including a contract to pay an annulty 

on human life); 
(b) any contract so far as it relates to the creation of am interest in 

land, or to the termination of such an interest, whether by 
extinction, merger, surrender, forfeiture or othenvise; 

(c) any contract so far as it relates to the creation or transfer of a 
right or interest in any patent, trade mark, copyright, registered 
design, technical or commercial information or other intellec- 
tual property, or relates to the termination of any such right 
or interest; 

(d) any contract so far as it relates- 
(i) to the formation or dissolution of a company (which 

means any body corporate or unincorporated asso- 
ciation and includes a partnership), or 

(ii) to its constitution or the rights or obligations of its 
corporators or members; 

(e) any contract so far as it relates to the creation or transfer of 
securities or of any right or interest in securities. 

2. Section 2 ( I )  extends to- 
(a) any contract of marine salvage or towage; 
(b) any charterparty of a ship or hovercraft; and 
(c) any contract for the carriage of goods by ship or hovercraft; 

but subject to this sections 2 to 4 and 7 do not extend to any such 
contract except in favour of a person dealing as consumer. 

3. Where goods are carried by ship or hovercraft in pursuance of a 
contract which either- 

(a) specifies that as a means of carriage over part of the journey to 
be covered, or 

(b) makes no provision as to the means of carriage and does not 
exclude that means, 

then sections 2 (2), 3 and 4 do not, except in favour of a person dealing 
as consumer, extend to the contract as it operates for and in relation to 
the carriage of the goods by that means. 



4. Section 2 ( 1 )  and (2) do not extend to a contract of employment, 
except in favour of the employee. 

5. Section 2 ( 1 )  does not affect the validity of any discharge and 
indemnity given by a person, on or in connection with an award to him 
of compensation for pneumoconiosis attributable to employment in the 
coal industry, in respect of any further claim arising from his contracting 
that disease. 

SCHEDULE 2 

""GUIDELINES" FOR APPLICATION OF REASONABLENESS TEST 

The matters to which regard is to be had in particular for the purposes 
of sections 6 (3), 7 (3) and (La) ,  20 and 21 are any of the following which 
appear to be relevant- 

(a) the strength of the bargaining positions of the parties relative to 
each other, taking into account (among other things) alterna- 
tive means by which the customer's requirements could have 
been met; 

(b) whether the customer received an inducement to agree to the 
term, or in accepting it had an opportunity of entering into a 
similar contract with other persons, but without having to 
accept a similar term; 

(c) whether the customer knew or ought reasonably to have known 
of the existence and extent of the term (having regard, among 
other things, to any custom of the trade and any previous 
course of dealing between the parties); 

(d) where the term excludes or restricts any relevant liability if some 
condition is not complied with, whether it was reasonable at 
the time of the contract to expect that compliance with that 
condition would be practicable; 

(e) whether the goods were manufactured, processed or adapted to 
the special order of the customer. 

SCHEDULE 3 

In the Sale of Goods Act 1893- 
(a) in section 5 5  ( I ) ,  for the words "the following provisions of this 

section" substitute "the provisions of the Unfair Contract 
Terms Act 1977"; 

(b) in section 62 ( I ) ,  in the definition of "business", for "local 
authority or statutory undertaker" substitute "or local or pub- 
lic authority". 

In the Supply of "Goods (Implied Terms) Act 1973 (as originally enacted 
and as substituted by the Consumer Credit Act 1974)- 

(a) in section 14 (1) for the words from "conditional sale" to the 
end substitute "a conditional sale agreement where the buyer 
deals as consumer within Part I of the Unfair Contract Terms 
Act I977 or, in Scotland, the agreement is a consumer contract 
within Part I1 of that Act"; 

(b) in section 15 (I), in the definition of "%usiness9', for "local 
authority or statutory undertaker" substitute "or local or pub- 
lic authority". 



Chapter 

56 cBk 57 Vict. C. 71. 

Short title 

Sale of Goods Act 
1893. 

Transport Act 1962. 
Uniform Laws on 

International Sales 
1967. 

Carriage by Railway 
Act 1972. 

Supply of Goods 
(Implied Terms) Act 
1973. 

Extent of repeal 

In section 55, subsections 
(3) to (11). 

Section 558. 
Section 6 1 (6).  
In section 62 (1 )  the deG 

inition of "contract for 
the international sale of 
goods". 

Section 43 (7). 
In section 1 (4), the words 

"55 and 55A". 

In section 1 (I) ,  the words 
from "and shall have" 
onwards. 

Section 5 (1). 
Section 6. 
In section 7 (I),  the words 

from "contract for the 
international sale of 
goods" onwards. 

In section 12, subsections 
(2)  no (9). 

Section 13. 
In section 15 ( I ) ,  the deE 

inition of "consumer 
sale". 

The repeals in sections 12 and 15 of the Supply of Goods (Implied 
Terms) Act 1973 shall have effect in relation to those sections as originally 
enacted and as substituted by the Consumer Credit Act 1974. 



: IJNCONSCIONA ACTS LECBSEA'TIO 

Act No. 16, 1980. 

An Act with respect to the judicial review of certain contracts and 
the grant of relief in respect of harsh, oppressive, unconscionable or 
unjust contracts. [Assented to, I 5th April, 1980.1 

BE IT ENACTED by the Queen9•˜ Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative Assem- 
bly of New South Wales in Parliament assembled, and by the authority 
of the same, as follows:- 

PART I. 

PRELIMINARY. 

Short Title. 
1. This Act may be cited as the "Contracts Review Act, 1980". 

Commencement. 
2. ( 1 )  This section and section 1 shall commence on the date of assent 

to this Ace. 

(2) Except as provided in subsection ( I ) ,  this Act shall commence on 
suck day as may be appointed by the Governor in respect thereof and 
as may be notified by proclamation published in the Gazette. 

Arrangement. 
3. This Act is divided as follows:- 

PART I.--PRELIMINARY-SS. 1-4. 
PART 11.-RELIEF IN RESPECT OF UNJUST CONTRACTS-.SS. 7- 10. 
PART 111.-PROCEDURAL AND OTHER MATTERS-SS. 1 1 - 16. 
PART I V . - W i r s c ~ ~ ~ ~ ~ ~ o u s - s s .  1 7-23. 
SCHEDULE 1 .-ANCILLARY RELIEF. 
SCHEDULE 2.-EXISTING CONTRACTS. 

Interpretalion. 
4. (1) In this Act, except in so far as the context or subject-matter 

otherwise indicates or requires- 
""Court" means the Supreme Court of New South Wales, and, in 

accordance with section 1 3 4 ~  of the District Court Act, 1973, 
and without affecting the jurisdictional limitations referred to 
in that section, includes the District Court of New South Wales; 



"land instrument" means an instrument that transfers title to land, 
creates an estate or interest in land or is a dealing within the 
meaning of the Real Property Act, 1900; 

"unjust" includes unconscionable, harsh or oppressive; and '"njus- 
tice" shall be construed in a corresponding manner. 

(2) A reference in this Act to a corporation does not include a reference 
to- 

(a) a corporation that is a body corporate constituted under the 
Strata Titles Act, 1973, by the proprietor or proprietors of lots 
within the meaning of that Act; or 

(b) a corporation owning an interest in land and having a memo- 
randum or articles of association conferring on owners of shares 
in the corporation the right to occupy certain parts of a building 
erected on that land, 

all or the majority of which lots or parts, as the case may be, are intended 
to be occupied as dwellings. 

Act binds Crown. 
5. This Act binds the Crown not only in right of New South Wales 

but also, so far as the legislative power of Parliament permits, the Crown 
in all its other capacities. 

Certain reslrictions on grant of relief: 
6. (1) The Crown, a public or local authority or a corporation may 

not be granted relief under this Act. 

(2) A person may not be granted relief under this Act in relation to a 
contract so far as the contract was entered into in the course of or for 
the purpose of a trade, business or profession carried on by him or 
proposed to be carried on by him, other than a farming undertaking 
(including, but not limited to, an agricultural, pastoral, horticultural, 
orcharding or viticultural undertaking) canied on by him or proposed to 
be carried on by him wholly or principally in New South Wales. 

PART 11. 

Principal relief 
7. (1) Where the Court finds a contract or a provision of a contract 

to have been unjust in the circumstances relating to the contract at the 
time it was made, the Court may, if it considers it just to do so, and for 
the purpose of avoiding as far as practicable an unjust consequence or 
result, do any one or more of the following:- 

(a) it may decide to refuse to enforce any or  all of the provisions of 
the contract; 

(b) it may make an order declaring the contract void, in whole or 
in part; 

(c) it may make an order varying, in whole or in part, any provision 
of the contract; 

(d) it may, in relation to a land instrument, make an order for or 
with respect to requiring the execution of an instrument thar- 

(i) varies, or has the effect of vasying, the provisions of the 
land instrument; or 



(ii) terminates or otherwise affects, or has the effect of ter- 
minating or otherwise affecting, the operation or effect of 
the land instrument. 

(2) Where the Court makes an order under subsection ( I )  (b) or (c), 
the declaration or variation shall have effect as from the time when the 
contract was made or (as to the whole or any part or parts of the contract) 
from some other dime or times as specified in the order. 

(3) The operation of this section is subject to the provisions of section 
19. 

Ancillary relieJ: 
8. Schedule 1 has effect with respect to  the ancillary relief that may 

be granted by the Court in relation to an application for relief under this 
Act. 

Matters to be considered by Court. 
9. (1) In determining whether a contract or a provision of a contract 

is unjust in the circumstances relating to the contract at the time it was 
made, the Court shall have regard to the public interest and to all the 
circumstances of the case, including such consequences or results as those 
arising in the event of- 

(a) compliance with any or all of the provisions of the contract; or 
(b) non-compliance with, or  contravention of, any or all of the 

provisions or the contract. 

(2) Without in any way affecting the generality of subsection ( I ) ,  the 
matters to which the Court shall have regard shall, to the extent that 
they are relevant to the circumstances, include the following:--- 

(a) whether or not there was any material inequality in bargaining 
power between the parties to the contract; 

(b) whether or not prior to or at the time the contract was made its 
provisions were the subject of negotiation; 

(c) whether or not it was reasonably practicable for the party seeking 
relief under this Act to negotiate for the alteration of or to reject 
any of the provisions of the contract; 

(d) whether or not any provisions of the contract impose conditions 
which are unreasonably difficult to comply with or not reason- 
ably necessary for the protection of the legitimate interests of 
any party to the contract; 

(e) whether or not- 
(i) any party to the contract (other than a corporation) was 

not reasonably able to protect his interests; or 
(ii) any person who represented any of the parties to the 

contract was not reasonably able to protect the interests 
of any party whom he represented, 

because of his age or the state of his physical or mental capacity; 
( I )  the commercial or other setting, purpose and effect of the con- 

tract. 
(3) For the purposes of subsection (2), a person shall be deemed to 

have represented a party to a contract if he represented the party, or 
assisted the party to a significant degree, in negotiations prior to or at 
the time the contract was made. 

(4) In determining whether a contract or  a provision of a contract is 
unjust, the Court shall not have regard to any injustice arising from 



circumstances that were not reasonably foreseeable at the time the con- 
tract was made. 

( 5 )  In determining whether it is just to grant relief in respect of a 
contract or a provision of a contract ehat is found to be unjust, the Court 
may have regard to the conduct of the parties to the proceedings in 
relation to the performance of the contract since it was made. 

General orders. 
10. Where the Supreme Court is satisfied, on the application of the 

Minister or the Attorney-General, or both, that a person has embarked, 
or is likely to embark, on a course of conduct leading to the formation 
of unjust contracts, it may, by order, prescribe or othenwise restrict, the 
terms upon which ehat person may enter into contracts of a specified 
class. 

PART 111. 

Application for relief 
11. (1)  The Court may exercise its powers under this Act in relation 

to a contract on application made to it in accordance with rules of court, 
whether in- 

(a;) proceedings commenced under subsection (2) in relation to the 
contract; or 

(6) other proceedings arising out of or in relation to the contract. 
(2) Proceedings may be commenced in the Court for the purpose of 

obtaining relief under this Act in relation to a contract. 

Interests yf' non-parties to contract. 
12. (1) Where in proceedings for relief under this Act in relation to a 

contract it appears to the Court that a person who is not a party to the 
contract has shared in, or is entitled to share in, benefits derived or to 
be derived from the contract, it may make such orders against or in 
favour of that person as may be just in the circumstances. 

(2) The Court shall not exercise its powers under rhis Act in relation 
to a contract unless it is satisfied- 

(a) that the exercise of those powers would not prejudice the rights 
of a person who is not a party to the contract; or 

(h) that, if any such rights would be so prejudiced, it would not be 
unjust in all the circumstances to exercise those powers, 

but this subsection does not apply in relation to such a person if the 
Court has given him an opportunity lo appear and be heard in the 
proceedings. 

Intervent~on. 
13. The Minister or the Attorney-General, or both, may, at any stage 

of any proceedings in which relief under this Act is sought, intervene by 
counsel, solicitor or agent, and shall thereupon become a pasty or parties 
to the proceedings and have all the rights of a party or  parties to those 
proceedings in the Court, including any right of appeal arising in relation 
to those proceedings. 

Fully executed contracts. 
14. The Court may grant relief in accordance with this Act in relation 

to a contract notwithstanding that the contract has been fully executed. 



Arrangements. 
15. In any proceedings in which relief under this Act is sought in 

relation to a contract, the Court may, if it thinks it proper to do so in 
the cii~curnstances of the case, and it is of the opinion that the contract 
forms part of an arrangement consisting of an inter-related combination 
or series of contracts, have regard to any or all of those contracts and 
the arrangement constituted by them. 

Time ,for making applications for reliej 
16. An application for relief under this Act in relation to a contract 

rnay be made only during any of the following periods:- 
(a) the period of 2 years after the date on which the contract was 

made; 
(b) the period of 3 months before or 2 years after the time for the 

exercise or performance of any power or obligation under, or the 
occurrence of any activity contemplated by, the contract; and 

(c) the period of the pendency of maintainable proceedings arising 
out of or in relation to the contract, being proceedings (including 
cross-claims, whether in the nature of set-off, cross action or 
otherwise) that are pending against the party seeking relief under 
this Act. 

PART IV. 

Effect of this Acf not limited by agreements, etc. 
17. (1 )  A person is not competent to waive his rights under this Act, 

and any provision of a contract is void to the extent that- 
(a) it purports to exclude, restrict or modify the application of this 

Act to the contract; or 
(b) it would, but for this subsection, have the effect of excluding, 

restricting or modifying the application of this Act to the con- 
tract. 

(2) A person is not prevented from seeking relief under this Act by-- 
(a) any acknowledgment, statement or representation; or 
(b) any affirmation of the contract or any action taken with a view 

to performing any obligation arising under the contract. 
(3) This Act applies to and in relation to a contract only if- 

(a) the law of the State is the proper law of the contract; 
(6) the proper law of the contract would, but for a term that it 

should be the law of some other place or a berm to the like effect, 
be the law of the State; or 

(c) the proper law of the contract would, but for a term that purports 
to substitute, or has the effect of substituting, provisions of the 
law of some other place for all or any of the provisions of this 
Act, be the law of the State. 

(4) This Ace docs not apply to a contract under which a person agrees 
to withdraw, or not to prosecute, a claim for relief under this Act if- 

(a) the contract is a genuine compromise of the claim; and 
(b) the claim was asserted before the making of the contract. 



(5) Without affecting the generality of subsection (I), the Court may 
exercise its powers under this Act in relation to a contract notwithstand- 
ing that the contract itself provides- 

(a) that disputes or claims arising out of, or in relation to, the 
contract are to be referred to arbitration; or 

(b) that legal proceedings arising out of, or in relation to, the contract 
are justiciable only by the courts of some other place. 

OSfence. 
18. (1) Where a person submits a document-- 

(a) that is intended to constitute a written contract; 
(6) that has been prepared or procured by him or on his behalt and 
(c) that includes a provision that purports to exclude, restrict or 

modify the application of this Act to the document, 
to another person for signature by that other person, the person submit- 
ting the document is guilty of an offence and liable to a penalty not 
exceeding $2,000. 

(2) Proceedings for an offence against subsection (1) shall be disposed 
of summarily before a court of petty sessions constituted by a stipendiary 
magistrate sitting alone and may be commenced at any time within 2 
years after the offence was committed. 

Orders affecting land. 
19. (1) An order made under section 7 (1) (b) or (c) has no effect in  

relation to a contract so far as the contract is constituted by a land 
instrument that is registered under the Real Property Act, 1900. 

(2) Where an order is made under section 7 (1) (b) or (c) in relation to 
a contract constituted (in whole or in part) by a land instrument, not 
being a land instrument registered under the Real Property Act, 1900, 
the regulations made under this Act may make provision for or with 
respect to prescribing the things that must be done before the order, so 
far as it relates to the land instrument, takes effect. 

(3) The Registrar-General and any other person are hereby authorised 
to do any things respectively required of them pursuant to subsection 
(2). 

Stamp duty. 
20. (1) No duty is payable under the Stamp Duties Act, 1920, in 

respect of- 
(a) an instrument executed pursuant to an order under section 

7 t l ) f d ) ;  or 
(b) a disposition of property made pursuant to an order under clause 

1 of Schedule 1. 

(2) Where the Court makes an order under section 7 in relation to a 
contract, it may order the refund of the whole or any part of the duty 
paid under the Stamp Duties Act, 1920, in respect of the contract or any 
instrument executed consequent on the execution of the contract, and 
any amount to be so refunded shall be payable by the Treasurer from 
money provided by Parliament. 

Application ofAct to certain contracts of service and to existing contracts. 
21. (1) This Act does not apply to a contract of service to the extent 

that it includes provisions that are in conformity with an award that is 
applicable in the circumstances. 



(2) In subsection (I), "award" means an award or industrial agreement 
filed under the Industrial Arbitration Act, 1940, an award made under 
the Apprentices Act, 1969, or an award or industrial agreement made 
under the Conciliation and Arbitration Act 1904 of the Commonwealth. 

(3) Schedule 2 has effect. 

Operation of other laws. 
22. Nothing in this Act limits or restricts the operation of any other 

law providing for relief against un?lust contracts, but the operation of any 
other such law in relation to a contract shall not be taken to limit or 
restrict :he application of this Act to the contract. 

Regulalions. 
23. (1) The Governor may make regulations, not inconsistent with 

this Act, for or with respect to any matter that by this Act is required or 
permitted to be prescribed or that is necessary or convenient to be 
prescribed for carrying out or giving effect to this Act. 

(2) A provision of a regulation may- 
(a) apply generally or be limited in its application by reference to 

specified exceptions or factors; or 
(b) apply differently according to different factors of a specified kind, 

or may do any combination of those things. 

SCHEDULE 1 .  

1.  Where the Court makes a decision or  order under section 7, it may also make such 
orders as may be just in the circumstances for or with respect to any consequential or 
related matter, including orders for or with respect to- 

(a) the making of any disposition of property; 
(b) the payment of money (whether or not by way of compensation) to a party to 

the contract; 
(c) the compensation of a person who is not a party to the contract and whose 

interests might otherwise be prejudiced by a decision or order undcr this Act; 
(d) the supply or repair of goods; 
(e) the supply of services; 
I f )  the sale or other realisation of property; 
(g) the disposal of the proceeds of sale or  other realisation of property; 
(h) the creation of a charge on property in favour of any person; 
(I) the enforcement of a charge so created; 
(jl the appointment and regulation of the proceedings of a receiver of property; and 
(k) the rescission or variation of any order of the Court under this clause, 

and such orders in connection with the proceedings as may be just in the circumstances. 

2. The Court may make orders under this Schedule on  such terms and conditions (if 
any) as the Court thinks fit. 

3. Nothing in section 6 limits the powers of the Court under this Schedule. 

4. In this Schedule- 
"disposition of property" includes- 

(a) a conveyance, transfer, assignment, appointment, settlement, mortgage, 
delivery, payment, lease, bailment, reconveyance or discharge of mortgage; 

(b) the creation of a trust; 
(c) the release or surrender of any property; and 



(d) the grant of a power in respect of property, 
whether having effect at law or in equity; 

"property" includes real and personal property and any estate or  interest in property 
real or personal, and money, and any debt, and any cause of action for damages 
(including damages for personal injury), and any other chose in action, and any 
other right or interest. 

SCHEDULE 2. 

1.  Subject to clause 2, this Act does not apply in respect of a contract made before the 
commencement of this Schedule. 

2. Where the provisions of a contract made before the commencement of this Schedule 
are varied after that commencement, this Act applies in respect of the contract. but- 

(a) no order shall be made under this Act affecting the operation of the contract 
before the date of the variation; and 

(b) the Court shall have regard only to injustice attributable to the variation. 

In the name and on behalj'of Her Majesty 1 assent to this Act. 

Government House, 
Sydney, 15th April, 1980. 

A. R. CUTLER, 
Governor. 



AUSTRALIAN CAPITAL TERRITORY 

A BILL 

FOR 

AN ORDINANCE 

To Reform the Law Relating to Harsh and Unconscionable Contracts 

LAW REFORM (HARSH AND UNCONSCIONABLE 
CONTRACTS) ORDINANCE 1976 

Citation. 
I .  This Ordinance may be cited as the Law Reform (Harsh and Emcon- 

scionable Contracis) Ordinance 1976. 

Definitions. 
2. In this Ordinance, unless the contrary intention appears- 

"award" means an award made under the Conciliation and Arbitra- 
tion Act 1904-1 975 or a determination; 

"contract" includes an agreement and an arrangement, whether col- 
lateral or otherwise, other than a contract of employment that 
is the subject of an award. 

Application. 
3. This Ordinance applies to and in relation to a contract that is in 

existence at the date of commencement of this Ordinance. 

Court may refuse to enforce harsh or unconscionable contract. 
4. Wheie- 

(a) in proceedings arising out of a contract; or 
(6) on an application made under this section by a party to a 

contract, 
the court finds the contract or a provision of the contract to have been 
harsh or unconscionable, the court may, by order- 

(c) in the case of proceedings referred to in paragraph (a)- 
(i) refuse to enforce the contract; or 
(ii) enforce the remainder of the contract without the harsh 

or unconscionable provision; or 
(d) in any case-- 

(i) declare the contract void, in whole or in part, either from 
the time a% which the contract was made or from some 
other time; or 

(ii) vaxy any provision of the contract so as to avoid a harsh 
or unconscionable result. 

Idatters to be considered by court. 
5 .  ( I )  In determining whether a contract or a provision of a contract 

s harsh or unconscionable, the court shall have regard to all the circum- 
;lances of the case. 



(2) Without limiting the generality of the foregoing, rhe matters to 
which the court may have regard include the following:- 

(a) the degree of inequality in bargaining power between the parties 
to the contract; 

(b) where the party seeking relief is not a body corporate-the phys- 
ical and educational circumstances of that party; 

(c) the economic circumstances of the parties; 
(d) the physical form of the contract; 
(e) whether independent legal advice on the contract was obtained 

by the party seeking reliec 
0 where independent legal advice was not obtained, whether the 

terms of the contract and their effect were fully explained to the 
party seeking relief and whether that party understood the terms 
and their effect; 

(g) whether any undue influence or pressure was exerted on the 
party seeking relief by the other party to the contract or by a 
person acting for or on behalf of the other party; 

(h) the conduct of the parties since the time the contract was made; 
(i) the commercial setting, purpose and effect of the contract. 

Court may order payment of money. 
6. In making an order under sectio;~ 4, the court may make such other 

order, including an order as to the payment of money, in connexion with 
the contract as the court thinks just in the circumstances of the case. 

No contracting out. 
7. (1) Where the proper law of a contract would, but for a term that 

it should be a law of a place other than the Territory, be the law of the 
Territory, this Ordinance applies to the contract notwithstanding that 
term. 

(2) A term of a contract that purports to exclude, restrict or modify, 
or has the effect of excluding, restricting or modifying, the application 
of this Ordinance to that contract is void. 

Saving. 
8. Nothing in this Ordinance affects the operation of any law of the 

Territory providing for relief against harsh or unconscionable contracts 
but the operation of such a law shall not be taken to limit the application 
of this Ordinance to such a contract. 



UNFAIR CONTRACT TERMS ACT 1980 

A BILL FOR 

AN ACT to impose limits on the extent to which civil liability for 
breach of contract, or for negligence or other breach of duty, can be 
avoided by means of contract terms and otherwise. 

BE IT ENACTED by His Excellency the Governor of Tasmania, by 
and with the advice and consent of the Legislative Council and Mouse 
of Assembly, in Parliament assembled, as follows: 

1 .  (1 )  For the purposes of this Act, "negligence' means the breach: 
(a) of any obligation, arising from the express or implied terms of 

a contract, to take reasonable care or exercise reasonable skill in 
the performance of the contract; 

(b) of any common law duty to take reasonable care or exercise 
reasonable skill (but not any stricter duty); 

(2) In relation to any breach of duty or obligation, it is immaterial for 
any purpose of this Act whether the breach was inadvertent or intentional, 
or whether liability for it arises directly or vicariously. 

(3) A party to a contract "deals as consumer" in relation to another 
party if: 

(a) he neither makes the contract in the course of a business nor 
holds himself o ~ t  as doing so; and 

(b) the other party does make the contract in the course of a business; 

(4) Subject to this, it is for those claiming that a party does not deal 
as consumer to show that he does not. 

2. ( I )  A person cannot by reference to any contract term or to a notice 
given to persons generally or to particular persons exclude or restrict any 
liability of his in respect of the breach; or 

(2) claim to be entitled: 
(i) to render a contractual performance substantially different 

from that which was reasonably expected of him, or 
(ii) in respect of the whole or any part of his contractual 

obligation, to render no performance at all. 

4. (1) A person dealing as consumer cannot by reference to any con- 
tract term be made to indemnify another person (whether a party to the 
contract or not) in respect of liability that may be incurred by the other 
for negligence or breach of contract. 

(2) This section applies whether the liability in question: 
(a) is directly that of the person to be indemnified or is incurred by 

him vicariously; 
(b) is to the person dealing as consumer or to someone else. 

5. (1) To the extent that this Act prevents the exclusion or restriction 
,f any liability it also prevents: 

(a) making the liability or its enforcement subject to restrictive or 
onerous conditions; 



(6) excluding o r  restricting any right or remedy in respect of the 
liability, or subjecting a person to any prejudice in consequence 
of his pursuing any such right or remedy; 

(c) excluding or restricting rules of evidence o r  procedure; 

and (to that extent) section 2 also prevents excluding or restricting liability 
by reference to terms and notices which exclude o r  restrict the relevant 
obligation or duty. 

(2) An agreement in writing to submit present or future differences to 
arbitration is not to be treated under this Part of this Act as  excluding 
or restricting any liability. 


