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Executive Summary

South Australiads historically been at the forefront of developing and implementing laws designed to
prohibit unlawfutliscriminatiomnd to promote equalifijhe satewas the first Australian jurisdiction
introduce sex dismination legislation and tBex Discrimination PEI5(SA)took full effect from

August 1974t was the first jurisdiction to legalise consensual homosexual actsninhE&fermath

of the tragic death of BBeorgeDuncan in 1972.

This background provides trentext tothe South Australian Law Reform Insti@t€ALRIG)
referencarising from the address of the Governor, the Honourable Hieu Van Le AO, at the Opening of
the Second Session of the Fftyrd Parliament of South Austradia, L0 February 2018is Excelleny

statedhat6 My Government wil | i nvite the South Austra
regulatory discrimination against individuals and families on the grounds of sexual orientation, gender,
gender identity, or intersex status. o

The first stage of this refereneas to review legislative and regulatory discrimination against lesbian, gay,
bisexual, trans and intersex South Australldmsculminated in the Audit Repdtiscrimination on the
Grounds of Sexual Orientation, Gemdier,|dentity and Intersex Status in South Australi@nd_égisldtiort
R e p g publighgdy SALRIin September 201 the Audit Report procesSALRI keard frommany
interested parties and individuals, especially from the LGBTIQ comnwimitidentified various laws

in South Australia as containing discriminatory and unsatisfactorydedtnresed of potential reform.

In its Audit Report, SALRI identified the strong criticism in the LGBTIQ communitydodmhesexual
advancéo r Oy iaaspeq af provocation, that is the law which allows an accused in a crigninal trial
or through a guilty ple@ reduceahe crime omurder tothe lesser crime afanslaughter on the basis

that the deceasathde an unwantédesbmosexuaddvance to thaccused that causes the accused to feel

s 0 0 p rtloavtlek leséodtrol of their behaviour and kille other person in respon¥ae Audit

Report found this aspect of provocation was clearly discriminatory.

This Report contains thiest stageof i ndi ngs of SALRI &6s further cons
law of provocatioand related issuéALRIwas clear in the AudReport thathe currentlawneeed
reform toremove its discriminatoggy paniaspectHowever, tis aspect of provocati isonlypart of
a wider picturelherole scopeand evenhe existenceof provocatioras a partial defence toneher, is

1 See further Clare Parker an
Acts in South Australia, 19
(Monash University Press, 2D1%35.

2 His Excellency the Hon Hieu Van Le ABpeech to the Fiffjhird Parliament of South Austr&peech delivered
at the Opening of the Second Session of theTHiftgl Parliament of SduAustralia, 10 February 2015). See South
AustraliaPaliamentary Dehategislative Council, 10 February 2015, 9.

3 For the full text of the Referensee above n 2.

4 South Australian Law Reform Instit(8\LRI) Discrimination on the grounds of sexual orientation, gender, gender identity
and intersstatus in South Australian legislaton di t Paper (2015) (6Audit Reportd
available athttps://law.adehide.edu.au/research/laeform
institute/documents/audit_report_Igbtiq_sept_2015.pdf

5 SALRI notes that neither the te@ay panior dhhlomosexual advarlie an ideal description of this aspect of the
partial defence of gvocation as both can be sdenperpetuateghe myth that there is something inherently
threatening about ti@mosexual nature of the advance that genéoaté@din the mind of the receiver. However,
as both of these terms are now frequently associated with this aspect ofgorevmtate widely used to describe
its application, this Report uses these two terms interchangeably where necessary to refer to this aspect of the defence.

d Paul Sendzi uk, 61l tds Tir
7 2 ®utiHere: Bay rand d. dshiaB RPeaspelctives Wid G
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controversial and has been the subject of extensive stadyiasih. The whole issue of provocation is
complex (including its interaction South Australizvith the mandatory sentenfoe murder).The
problems of provocation extend beydsdmpact on LGBTIQ communities aedcompassegender
implications, espmllyin its application to victims of family violehce.

SALRIindicatedn the Audit Repoiits intention® conduct further researittio anumber ofcomplex
areas, including tiseope and the operation of the law of provocabartetemine what changs were
necessany ensurghatthe law does not discriminatgainst individuals and families on the grounds of
sexual orientation, gender, gender identity, or intersexIstatusidamental that the law should operate
in a fair anchon-discriminatory manner

The Audit Report found that thenwantechomosexual advance aspect of provocation is objectionable
andis clearly discriminatory on the grounds of sexual orientatioontinued existentelight of the

Hi gh Cour inR g Lindsayendssto indirectly legitisaiand sanction lethal violence towards
people demonstrating homosexual behaviour. In this regard, it is contrary to SowthdAsstrati b | i gat i
under both &ateand Commonwealtledislatiomot to discriminaten the basis of sexual orientation,
gender and gender identyith thepassage ohaActby the Queensland Parliament on 21 March 2017
that provides that a neviolent sexual advance generally cannot amount to provoSatitim Australia

is nowthe orly Australian jurisdiction to retaire thutdatedgay panic aspect of provocatiSALRI

believes there isaed for legislative reform of the current South Australian law of provocation to ensure
that it does not discriminate on the grounds of sexeiadadion(or indeedn any other groundsljhere

was almostuniversal support amongst all those consulted by SALRI to remove the discriminatory
homosexual advanckthe partial defence of provocation.

However, SALRIs r e s e ar ¢ h deanondtratedtatwmader larid anbréormpnehensiveeform
to the law oforovocatioris necessary beyosmnplydiscardinghe gay panic aspect

The current application of provocation is perceived as contrary to moderrvahmstahdormst As
the HonRev Fred Nile MLCcogently argues:

in todayds modern society, we -eontle evén int hat ci ti
circumstances that might be Oprovocatived. It is
people who kill in respango oprovocativé circumstances which are, in fact, a normal part of

human experience, such as being told a relationship is going to end, discoveringrifdiglaity,

jealous or betraygd

6 SALRI notes that the terms O6domesti c uwsdddSARhusesthe O6f a mi
t eramiblfy viol enced in this Report.

7 Audit Report, above# 13 [2.7].

8 (2015) 25€LR 272

9 Criminal Law Amendment Act(@Bd)s 10. See alQueenslandarliamentary Deplhéggslative Assembly, 11 May
2016, 1654Hon YM DS At h, -@Ganéra)rQueemnslamiriiamentary Dephimse of Assembly, 21 July 2016,
26; Joshua Robertson, 0 0 Gawt Piam i QUhe Sdaslikgatime), @ &Marehn c e T h |
2017, $ttps:/lwww.theguardian.com/world/2017/mar/22/gapanicdefencehrownoutin-queenslarel

10 New South Wales Law Reform Commis@iBWLRC)Partial Defences to Murder: Provocation anRépfariticale
83 (1997) 19 [2.1¥jictoria,Parliamentary Debagggslative Assembly, 6 October 2005, 1349 (Rob Hulls, Attorney
General); Farrah Toma n 6Provocation dThd Age©rdine),t 21 Jamweary 2085mo v e d &
<http://www.theage.com.au/news/National/Governmatiolisheprovocation
defence/2005/01/20/1106110863452.html>.

11 Select Committee on the PartitalCobeni ¢needdf PraoVvoameind
Partial Defence of Provocation Fi(@DR&pwrt
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The partial defence of provocatibes been the subject @xtensivecriticism.Andrew Hemming

describes provocatiens 6a totally fl awed defence that has
irrespective of the2 particular sentencing regim

It i's widely asserted t éander biaSad,hapachopistia aatteeccand o f t
promotes a culture avictim blaming, that the legal test is conceptually confusing, inappropriately
privileges a loss of setintrol and is difficult for juries to understand and apply; and that provaation c

be adequately dealt with at the semindepditheng st a
criticisms of provocation are subht allAustralian jurisdictiebar South Australiaavenow either

abolished ientirelyor at least narroweis scopes

Given that thereticisms of the present law of provocation go beyond the homosexual advarge defenc
SALRI concludes thanyreform should extend beyond removing #epect of provocatioSALRI
consders that wider reforof the present lai8 necessarin particular, atrong criticisnof the present

law is that the defence of provocation is gender biased and unjust, namely that it is penfaithed to
favour male accused (especially those who have killed a fenea)engaleapplyng unfairly to women
accused of murder (especihibsewho have been subjectedamilyviolence)

SALRI hasconsideredour optionsto datein its consultation and researEhst,retaining theartial

defenceof provocationbut renoving the homosexual advaraspect (or any nofviolent sexual

advance Secondlynaking major changes to provocation based on the New South Wales (NSW) model
of 6 ext r e mé&hirgly;alboltioncofthe padiai defence of provocatiéourthly clarifying the

law ofselfdefencen a family violence conte#AL Rl 6 s research and consul't
that alternative models of provocation such as ensuringveleon sexual advance cannot amount to
provocation or the NSW model otrexne provocatioare problematic and miag unlikely to produce

a workable and effective moidepractice SALRI especially notes thratoving a homosexual advance

from the ambit of provocation, whilst serving as an important legislative declaratidisofimination,

in practice would have very limited effect.

SALRI considers thahw effort at reform should include the option of the full repeal of provotation.

is difficult to identify any viable alternative mqdish as to simply discard tfey panic aspect of
provocation(or extending it to any natiolent sexual advanga)evena more restrictive model such as

t hat of ©6extr eme NBW mvadtcech aptionsdwhissll intexdeds dowdd have
perverse or unintendednsequences and fail to remedy the discriminatory aspects of the partial defence
identified abovét may be thahepreferablsolution is to abolish provocation entirely with the important

2 Andr ew He mmi n @ TotallyFFlaveed Defeace thad has no Place in Australian Criminal Law Irrespective
of Sent enci ngUnRersity oi@eSter ydndyd aly Revdew

13 NSW Select Committee, abovEl [1.19]. See also Graeme Cross, to Criminal Law Review, NSW Department of
AttorneyGeneral and Justice, 15 November 2013, 5; Victorian Law Reform Cor{iviiBs)mefences to Homicide;
Final ReppReportN0o8% 2004) , 26 [2.14] (6VLRC (2004)0) .

14 The other jurisdictions to have abolished provocation are Tasmania, Victorisst@md Alstralia. All other
Australian jurisdictionbut for South Australia have now made reforms to restrict the application of the defence. See
Kate FitzGi bbon, O06DBi bKkanherEspbpnds t o RVIldgnbdsédyCdriminotogy@Digalu d g e me r
Crime, Surveillance, Security an@ Matic2015) <https://blogs.deakin.edu.au/criminologiétefitz-gibbon
respondgo-high-courtsjudgmentn-r-v-lindsay/>.

15 The HonTammy Franks MLC introduced tBeiminal Law Consolidation (Provocatidm)efmBill 2018 the
Legislative Council. See South Austifidiamentary Debhegislative Council, 1 May 2038043808 (Hon
Tammy Franks).
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gualification that a court posssssifficient flexibity to poperly refleadbnt he of f ender 6 s cul
any genuine mitigating factors in sentence.

SALRI considers thain particular, the current law of provocation in South Australia needs reform to
make suréhat,at the leasany nonviolent sexuadvance (not confined to a gay sexual advance) should
not be capable of amounting to provocation. However, although such a provision will serve as an
important legislative statement of 4aligtriminatory intention, its practical value will be strictigdimi

if not illusory. In light of this fact, the wider problems with the partial defence of provocation (notably its

i nherent gender bi as) and the flaws of ot her
provocationd i n NE&Wlawand Wadleghathave dmerged m isrdyid déte i n
SALRIis of the view thaturther reviewshouldbe undertaken of the general law of provocation and
related issugt® identify an effective and ndiscriminatory wider solution.

SALRI considerdhat thesessues, includirthe law andentencingractices for homicide offendes
South Australjaequirefurtherexaminatiomo enable it to fully consider thetention, reform or repeal
of the partial defence pfovocationSALRItherefore has agtedatwo-stageapproacho reform to
make certain recommendations rfangelyrelating toselfdefenceand family violeng@s shown in
orange boxes throughahis Reportwith certain questions to be thebject of drtherreviewin the
second stage of this projesttown in blue boxes throughdhis ReportThe AttorneyGeneral has
agreed with this approach.

SALRI suggests that it would be premature to make or consider any changes to the present law of
provocation until its ftiner reviewn the second stadpas been concludeslALRI intends to release its
Stage Report as soon as possible.

SALRI notes thahe current lauwn South Australifils to adequately reflect the situation of women who
experience family violence aridbwnay be driven to kill their abusive domestic partner, or who may be
at risk of being killed by their abusive parfhey.reformsn South Australishouldalso address the
situation of thoserho maykill theirabusivepartners in the conteaf familyviolence

It is fundamental that any reform shal&baddress the gender bias of the current law and ensure that
victims of family violence who may Kill their aleyswvtners are not unfairly prejudiced. This accords
with SALRI 0s whardeel witlekaenimigdhe, law @aosensire that itsopecates in a fair and
nondiscriminatory manner, regardless of gender, gender identity or sexual oS&itRiialsonotes

the recent major wider developments at batite@and national level respogdim family violence.

The Audit Report noted SALRIOs intention to rec
but to do so in a way that most fairly removes thendiisatory nature of this law whigdsohaving

regard to its various wideplications (including genddmis reflected the Audit Rep®fbcus on the
discriminatory impact of the partial defence on the lives of gay, lesbian, trans and intersex South
Australians, as required by SA&RIrms of reference. However, those tefmsference also included

the need to identify areas of law reform where the law discriminates against people on gemthasis of

This necessitates consideratibhowprovocation is used in cases of gehdsed violence, including

family violencéwhere most, though not all, victims are women). For this reason, this Report looks not
only at the gay panic aspect of provocabtioinalsaddresses the gender implications of the current law

and its application to victims of family violeadbgmewith paticular significance at bothtatsand

national level).

Therefore, SALRtecommens that South Australghould amend Division 2 of tl@&iminal Law
Consolidation Act 1&35) andadoptan approachased orthe Victorian model of selefencgandfor
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consistency the Victoriapproachesf duress and necessityhich explicitly takes into accobath
evidence of family violenaadthe contextof family violence in clarifying the scope and operation of
seltdefencdand for consistency duress and necessity)

These changes would confirm that in cases of family violence, the actual odegghekahneed not

be imminentThe changesowld alsoprovide thakevidence of family violence is relevant and may be

takenn nt o account to prove both the accusedds beli
of seltdefence) and to prove whether the conduct said to occur-defeatfe was a reasonable or
proportionate response in the circumstances as thedabelisved them to be (the objective liihb).
shouldalsobemadeclear thatdmily violaceandrelated evidendei ncl udi ng &6soci al fr
as to the nature and effect of family violeiscelevant and admissildlaese changse should notbe

confined to murder buather should bef general application.

The complete defence elfsdefencgin combination with the existing partial defence in South Australia
of excessive salefencedather than provocation is the preferable vehiclédotithe particular situation

of victims of family violencBALRI suggests tiereforns to selfdefence, duress and necessityd

and shouldbe undertaken regardless of whether provocatilimiatelyetained, reformed or abolished.

Almostuniversal support was expressed to SALRI during its consultation for South Australia to adopt the
Victorian model of setfefencen respect to family violence.

SALRI accets there may be resideakes where séiéfence (even the revised version cfisédince
recommended in this Report) will be unavailable and it might appe&hdiasth individuals face
conviction for murder. Such casemforce the need for SALRI to consiflexibility in sentencing.
SALRI notes that the partial defence of dshad responsibility as @i inNSW and the bited
Kingdomhas been raised in consultation as a possible alterngtiveotation. This suggestion is
tenable but it raises its own issues and complicatiohsglifig the need faxpertinput and the
interaction with sentencing for mundend t is beyond the remit of this Rep&@ALRIwill separately
considethe merits of the partial defencelmfiinished responsibility stage 2

The often overlooked defence of marital coercion in s 328A @fithi@al Law Consolidation Act 1935
(which is confined to the wife in a marriage and is not open to a husband, domestic partners of either sex
or same sex spoused) be examineldy SALRIin stage @vith a view to its retention, reform or repeal.

SALRIin stage?, will examinegherole andoperation of the specific Queensland defence of killing for
preservation in an abusive domestic relationship in s 304 ofrtimal Code 18Q8d). Introduced in
February 201@he defence has now been in operdtioover five years and the extent to which it has
improved legal responses to persons who Kkill in response to prolonged family violence merits
consideration in the context of SALR s s segane stagee d

This Report has been prepared following aenektecommunity consultation process. This included
requests for traditiohavritten submissienthe use of social media communications and in person
consultation in thereparatiorof the Audit ReportThere has beertraditional, online and in person
consultatioron thelawof provocatiorand related issue€SALRE& work also attracted local and national
media interesBALRIhasengaged withwiderange of groups and indivadsi as part ofs consultation

in the preparation of both the Audit Report and this RePbparticular relevaneeere a number of
community oundtables hosted by SALRI and involving community members with expertise and
experiences related to LGBTIQ rights, family and domesticceisf@cialisand related services,
victimgrights services, legal and other practitioners and academics. SALRI is grateful for the thoughtful
community participation in the consultation process.
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These views have been carefully considered by SALRI uhaforgnthisReport, as has the extensive
comparative research undertaken to determine how other Australian and overseas jurisdictions currently
tackle these complex issues.

SALRI has been assisted by the many law nefpamisand other reviews and aeanic worksttat have
consideedprovocation and related issues. SALRI was particularly assisted by the submispiors and
of the NSW Select Committeand the Legislative Review Committee of the South Australian
Parliament. SALRI notes the ongoiniyrther review of the South Australian Legislative Review
Committee.

SALRI wishes to thank the South Australian community for engaging so tiyaghtfygénerously with
this entirereferenceand for sharing personal stories of how these laws impalctebairdfamilies
Thelaw of provocatiors acontentious ardaut it isvitalthat the criminal law operates in manner that is
fair and nordiscriminatory to all.

16 NSW Select Committee, abovEIn

17 Parliament of SouthustraliaReport of the Legislative Review Committee into the Partial DeféDeeeofilignovocation
2014) (6SA Legislative Review Committeed).
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Summary of Recommendations

Recommendation 1

SALRI recommendthat, in accordance with its refererice, current law of provocation in South
Australia needs reform to remewsy aspedif the current lawhat discriminates on thadis of sexual
orientatiorand/ or gender.

Recommendation 2

SALRIrecommendhtat t he ter m 0t h dvigemceAElg30)isiouldbe amended 18 o
to include the deceased victim of homididesbyextendhg the existing protection in 8 fo enable a
decease@nd the families of homicide victitasbe better protected from gratuitous attacks upon the
character of the deceased (a concern that especially arises in cases involvugnieenily imvolving

a gay sexuatlvance

Recommendation3:

SALRI recommendbat any legislative measure to provide that-aiolent sexual advance cannot
amount to provocation so as to reduce to manslaughter what would otherwise be a conviction of
murder be deferred until further recommendatoan be madyy SALRIin Stage 2 of this Report

Recommendation 4

SALRI recommends that the current lansafdefenceset out in Division 2 of th€riminal Law
Consolidation Act 1&35) should be amended for all offences of violence (not caofimadicide) to
incorporate the Victorian models#ifdefencen circumstances of family violence as set out in Part IC
of theCrimes Act 19p8c).

Recommendation 5

SALRI recommends that, in particular, the current laelfoiefencan Division 2 6 the Criminal Law
Consolidation Act 1@&3%) should be amended to clarify that in cases involving family violence, the actual
or perceived threat need not be immediate or imminent.

Recommendation 6

SALRI recommends tha, particular, the current lafvseltdefence in Division 2 of ti@iminal Law
Consolidation Act 1@3%) should be amended to provid® evidence of family violence is relevant and

may be taken into account to prove bosubjectvbe acc!
limb) and to prove whether the conduct said to occur deseffce was a reasonable or proportionate
response in the circumstances as the accused believed them to be (the objective limb).

Recommendation 7

SALRI recommends that, in |light of modern wunder
given a wide definition and not be confined to
be given a wide definition in relation to #lationships caught within it (especially to include Indigenous

kinship) and not be confined tpovidegimRasl€sfther 0 doi
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Crimes Act 1988ic) is helpfubut it is additionally suggested,tfuaitconsistengyhe existing model of
6family vi ollnternvengod Ordens (Fsevedtiorodf AbusHBALsROOE] be adopted.

Recommendation 8

SALRI recommends that either Division 2 ofC@heninal Law Consolidation Ac{383%r theEvidence

Act 198 (SA) should be amended in terms similar to Part IC Gfritmes Act 1998ic) to explicitly
provide that evidence of family violence and re
the nature and effect of family violence) is adieissid may be adduced in any case involving family
violence (not confined to homicide) with potential defences-défeite, duress or necessity.

Recommendation 9

SALRI recommends that the South Australian Government consider the development and
implementation of an education package on the nature and dynamics of domestic and family violence
targeting the legal sector and the community more broadly.

Recommendation 10

SALRI recommends that, for consistency Réttommendatia,5, 6 and 7thecommon law defences

of duress and necessity in South Australia should be amended in respect of albafferifyethat in

cases involving family violence, the actual or perceived threat need not be immediate and to provide that
the fact of family vience should be taken into account in considering the reasonableness or
proportionality of the response employed. The model in Part ICQrirtiess Act 1998ic) provides a

suitable model.

Recommendation 11

SALRI recommends thRecommendationst8 10above can, and should, be undertaken, regardless of
whether provocation is ultimately retained, revised or abolished in South Australia.
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PART 1 1 Introduction

1.1  Background

111 The South AustraliabRLaw WRa&d$ oemt d InlsBaséded ei 1t O
at theUniversityof Adelaidd_aw School, SALRI was formed by an agreement between the Attorney
General of South Australia, the University of Adelaide and the Law Society of South Australia.

1.1.2 When conductingeviews and research on proposals from tlhenattGeneral, SALRI focuses

on the modernisation of the law; the elimination of defects in the law; the consolidation of any laws; the
repeal of lawsat are obsolete or unnecessarg uniformitywhere ddasable between laws of other

Sates and thed@@monwealth.

1.1.3 SALRI then provides reports to the Attor@®neral or other authorities on the outcomes of
reviews and/or research and makes recommendationsi#sese outcomed.is ultimatelyup to the

Stae Government and tHgouth AustraliaRarliament to implement any recommended changes to South
Australian law.

114 SALRI 8s review ofont hes Ipawt o foefeenserdddrtiieasd pr e s e
examinghe laws and regulations in South Austiladt discriminate against individuals and families on

the basis of their sexual orientation, gender, gender identity or interseX Bistingludes laws that

di scriminate against | esbians, gays., bisexual s,

1.1.5 The widerontext for thisreferenées t he Sout h Australian Govern
Australia where the presence and contributions LGB&tQle are welcomed and gdland where

their ability to participate fully in all aspects of smwibkeconomic life, free from discrimination and
prejudice, is maximised.

1.1.6 On 7 September 2015, SALRI completed the first part of its work with respect to this Reference
by publishing an Audit Report entitl@dcrimination on the grounds of sexoal geswctat, gender identity
and intersex status in South Australian(@gisldtiont ~ RTehe AudittRépprt outlines in some detail

the current legislative regimeont8 Australiaas well as the discriminatory impact this regime is having
on the lives of LGBTIQ people in South Australiaaage@d a strong case for reform.

1.2  The Audit Report

1.2.1 The Audit Report was prepared following an extensive desktop review of all Soutim Australia
laws, followed by extensive consultation by SALRI with LGBTIQ individuals and community
organisations and included a public submission procdssfaciée d by t hYeurS¥websté:n ment 0

18 For the full text of the Reference see His Excellency, the Hon Hieu Van &kok©n 2. See South Australia,
Parliamentary Dephéggslative Council, 10 February 2015, 9.

19 Government of South Australig;BTIQ State of Play: Equality for Leshidma@sgender, Intersex and Queer (LGBTIQ)
Peopl@015x http://yoursay.sa.gov.au/documents/Igbsitateof-play.pdd ( 6 LGBTI Q St at e of Pl ay/

20 Audit Report, above 4 44 [102].

21 Government of South Austral¥gurSAy: LGBTIQ Removing Discrimination from $201ys
<http:/lyoursay.sa.gov.au/yoursay/lgbtigmovingdiscriminatiofrom-salaws>.
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1.2.2 The individuals and organisations consulted aakedsquestions of the law and the values it
shouldenshrine. Tése questions sedvi® highlight the discriminatory barriers that members of the
LGBTIQ communities often encounter in their daily lives.

1.2.3 The desktop Review identifieder 140Acts and Regulatiotisat, on their face, discriminate
against individuals on the basis of sex or gender diWosvgver,a smaller number of lawere
identified in the Audit Report as haargore acute discriminatory impact on the lives of LBGTIQ South
Australians andheir familis.

1.2.4 The Audit Report contained a number of recommendations for immediate reform, as well as
recommendations relating to five complex areas of lavetie@mtentified as giving rise to discrimination,
butwhichrequiredurther review and reporg22

1.2.5 In the Audit Report, SALRbreshadoweds intention to conduct further reseaactd make

further detailed recommendations in these, amekgl n he agpéct of the existing common law partial
defence of provocation thpermits homosexual advances to constitute circumstances of provocation,
having regard to any relevant recommendations of the South Austasiltive Review Committee

and relevant interstate reforms, includin@€thimees Amendment (Provocatiohj(\N$2/)33

1.2.6 ThisReportsets out the further research conducted by SAldRteon thescope and operation

of the law of provocatioand related issuegth particular regard to its LGBTIQ and gender implications
andsets at anumberof Recommendationisaving regard tits research and its consultation process
(discussed below).

1.2.7 SALRI considers that the complex isssisounding the law of provocatiomcluding
sentencingequirefurther examinatiorto enable it to fully consider the retention, reform or repeal
provocation. SALRI therefoagloptsatwo-stageapproachthis Reportakes certain Rcommendations
(largelyrelating to selfiefence and family violenas shown in orange boxes withis Reportwith
certain questions to be thebject of &urther Revieyas shown in blue boxes within this Report.

1.3 Consultation Process

1.3.1 While the time frames for completing this Report did not permit SALRI to travel to regional areas
or hold numerous commily meetings, this Report was developed follolniogd community
consultation, in person in Adelaide and via a range of online mg#&iddswasalsoassiste by the
submissions tihe NSW Select Commitiad the Legislative Review Committee of thi Sastralian
Parliament

1.3.2 The preparation of thiseRort has involved several stages. First, following a detailed desktop
review of all South Australian laws and regulations, and the provision of plaid-&ctfBhleedon key

issuegt SALRIundertookconsultation with the South Australian LGB EEpnmunityto identifythose

laws that discriminated on the grounds of sexual orientation,identigrand intersex statG&LRI

then utilised the GovernméntyourSAywebsites and invited members of thebtia to provide
submissions or request meetinigls SALRI to discuss its woi&econdly, following the completion of

22 Audit Report, above 4 910.
23 |bid 13 [2.7], 144.

24 See, for examplBALRI Fact Sheet 2: Legal Protections against Discrimination
<https://law.adelaide.edu.au/researchAaforminstitute/documents/factshegtlegalprotectionsl00615.pdf>

25 Government of South Australdnove 21
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the Audit Report process, SALRI conducted specific comparative research on the partial defence of
provoation and hosted three communayrdtables on the topic, as well as inviting further written
submissions from any interested pafttesthree communitpundtables involved community members

with expertise and experiences related to LGBTIQ rights, family and domestic violencedand relat
services, victimgghts services, legal and other practitioners and academics.SAliRlyconsided
submissions madthe lawsin other jurisdictiongelevant law reform and government repanth

academic research and commentéug work, réécted in the Audit Repofgundthat the currenw

of provocationin South Australigave rise to considerable concern with respect to discrinonatien

grounds of sexual orientatigendergender identity and intersex status.

1.3.3 TheRecommendatianfor law refornandsuggestianfor further examination stage? set out

in this Report are matlaving regard tine community consultatioshichSALRI undertookAn initial
corsultation roundtable event (which includgutesentatigeof the family violence sector) was held at

the Adelaide Law School on 25 February 20161 andl2 May 2016, SALRI hosted twomdtable
meetingsat the Adelaide Law Schadiended by representatives of the legal, academic, and LGBTIQ
sectors, as wels by familyiolence agenciaad other interested parties. The meetings focused on the

|l aw of provocationds implications for victims
defence. ThdMay 2016aundtable meetings were conducted undeh&haltiouse ruleSALRI will

engage in further consultation as part of the second stage.

1.3.4 SALRIhasconsideredour main optiongo datein its consultation and reseafeinst, retaining

thepartialdefencef provocation but removing hesmosexual advamaspedir any norviolent sexual
advance Secondlymaking major changes to provocation based on the NSW mdietrerhe

provocatiod Thirdly,abolitionof the partial defence of provocatiéourthly clarifying the law of self
defence in a familjolence context

1.3.5 Inthe preparation of this Rep@®LRIhas had careful regardittihe various views expressed

to it. SALRI has also had regard to the views expressed by interested parties and individuals to similar
reviews, notably those of the NS#&lect Committeand the South Austian Legislative Review
Committee SALRI alsdliaisel with the South Australian Equal Opportunity Commission and with
relevant experts from SbtAustralia and interstatepireparing this Report.

1.4 Some Noteson Terminology

1.4.1 ThisReportadopts the same approach to terminology as used in thRepalitandhe Issues

Paper Underlying this approach is SALRI &s strong
right of people to identify their sexual orientation, gender identity or intersex status as they choose, and
recognition of the complexity goalver of language. SALRI is aware of the important distinction between
the terms 6gender identityd and O6intersex statu

1.4.2 Some of the terminology used in Beportis set out below. These uses were developed as part
of the consultation process undertakeSALRI earlier in 201%.

Battered wife syndromg 6 B WBEhi8 fernrefers ta physical arfusychological conditiai a person
who has suffered (usually persistmt)tionalphysicalind/or sexual abuséypicaly from aspouselt
explains why aasbused spouseay stay in a violent and destructive relationship.

26 Audit Report, above4) 2526. See also South Austr&laliamentary Debladegslative Qmcil, 26 July 2016, 4593
94 (RI Lucas).
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GenderThe term 06genderd refers to the way in whic
feminine characteristics. A per s gsecusivglgmatterr i de
female and may or may not correspond to their sex.

GenderexpressionT he term 6gender expressiond refers to
their gender or how they are perceived by others.

Gender identity:Thetermb gender i dentityd refers to a person
of gender.

Intersex: The term 6intersexd refers to people who a
characteristics that a r esexrpeople hawe @ idicessity lofybod@snandl e &
identities.

LGBTIQ: An acronym used to describe lesbian, gay, bisexual, trans, ameérsgreempeople
collectively. Many sugsoups form part of the broader LGBTIQ movement.

SexThe term O6sexd refers to a personds biologiceé
being male or female. Some people may not be ex
above). Some people identify as neither mafemale.

Sexual orientatonn'The term &6sexual orientationd refers t
another person, including, amongst others, the following identities: heterosexual, gay, lesbian, bisexual,
pansexual, asexual or sased#iracted.

Trans:The term O6transd is a general term for a pel
birth. A trans person may take steps to live permanently in their nominated sex with or without medical
treatment.



PART 2 i Balancing Rights and SALRI Tesnsof Reference

2.1.1 It is important to keep in mind the nature of SA Reference to which tdescussion and
Recommendatioria this Reportelate

2.1.2 SALRB Reference derives frimespeech made liye Governorthe Honourable Hieu Van Le
AO, at the Opening of the Second Session of theTHiitgl Parliament of South Austratis, 10
February 201%n which His Excellency stated

Some individuals and families are not able toipaii€ully in our democracy because of who they

are, whether it be lesbigay, bisexual and transgentlee. strength of our society will be shaped

by the extent to which we can guarantee access to these pillars of our democracy, education, health
and ystice, to all South Australians.

My Government will invite the South Australian Law Reform Institute to review legislative or
regulatory discrimination against individuals and families on the grounds of sexual orientation,
gender, gender identity, orensiex statu3heir recommendations will then be considered in the
South Australian Parliamgnt

2.1.3 This statement provides the context for this regiew

2.1.4 Theneed to addresBscrimination has been repeated in a South Australian context. The South
Australian Premigihe Hon Jay Weatherill MBr example, observed:

Governments should support the greatest possible engagement in society for all members of our
community; that is, they should govern for all people. The fact remains that somasratiddu
families are not able to participate fully in our community because they are who they are, whether
that be gay, lesbian, bisexual, transgender, intersex.#r queer

2.1.5 The Opposition Leader, Steven MardhBll similarly commented:

Whilst SouttAustralia has a proud history of reform, we still live in a society where people are at
risk of bullying due to their sexuality and where a fessxuality is often the first thing used to
describe them. Our state retdijeg/ paniias a defence to murder. Queensland is the only other
state where this defence remains, but just this week the Queensland government announced that it
will introduce legislation to abolish it. Other South Australia legislati@taatsodiscriminatory
aspectsLast year, the government asked the South Australian Law Reform Institute to review
legislative or regulatory discrimination against individuals and families on the grounds of sexual
orientation, gender, gender identity or intersex status. lolwaked to further reforms being
implemented in the same cooperative way as the original homosexfairfawas able to pass

this Ral i a mé&oadayé have reflected on many of South Augratihievements and the work

that still needs to be done. Q@BTIQ community was letodwn by previ olus Parl i ar
conclude by calling on all South Australians to do their part to help right the wrongs of the past.
Promoting tolerance and respect does not stop here on North Terrace. We all have a role to play in
ensuring that members of the LGBTIQ community in South Australia and beyond feel safe, valued

27 His Excellency, the Hon Hieu Van Le ADove n 2. See South AustrBlgliamentary Debates, Legislative Council,
10 February 2018.

28 See alshGBTIQ State of Blaove 9 Government of South Australia, Department for Communities and Social
Inclusion South Australian Strategy for the Inclusion of Lesbian, Gay, Bisexual, Transgender, |2@td420Hhd Queer People
(May 2014), kttp://publicsector.sa.gov.au/wgontent/uploads/201405€RCSH.GBTIQ-Strategy.pdf

29 SouthAustraliaParliamentary DepHimsseof Assembly, 10 September 2015, 2503 (Jay Weatherill, Premier).
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and equal in society. Whilst the world has come a long way in calling out discrimination against this
community, we still live in a society where it ceclet s in South Australia continue to set an
example of tolerance and inclusion so that we can all experience life and love to the full. Challenge
hate when you hear it. Call out your friends for discrimination and promote tolerance and
inclusiveness in your place. Discriminain has no place in our sociéty.

2.1.6 These aramportantacknowledgementsconsidering the currelatvand underscore the broad
support withinboth the South Australian communigyd Parliameribr the removal opotentially
discrminatory laws, such as the gay panic aspect of provocation.

2.1.7 However, SALRI iacutelyaware that the criticismstbé law ofprovocation extend beyond its
gay panic aspect. It is important #rey examination girovocation and potential reformyéaegard
to its various wider implications (including ggnde

2.1.8 As the current remit of SALRI includes the need to identify areas of law reform where the law
discriminates against people on the basis of gender, and that most (though not adi)efacgilis v
directed against women, it isatal that SALRI does not confiteexaminatioto the gay panic aspect

of provoc#éion but thaiit also addresses the gender implicadiodriticismsf the current law and its
application to victis of family violence. Amnitial corsultation roundtable event (which included
representatigeof the family violence sectom)25February 2016 at the Adelaide University LasoSch
strongly supported this broader approBicis theme was alstvonglyexpresed at thether provocation
specificoundtable consultation sessibekl at the Adelaideaw School on 1dnd 12 May 2036

2.1.9 The acute problems raisedfémily ordomestic violence are obviéuAs one receriReport
notes:

Domestic violence hassignificant effect on South Australia. Its terrifying impact on individuals
can be psychological or physical and, too often, fatal. Domestic violence permeates every level of

30 South AustralidRarliamentary Depbtegse of Assembly, 1 December 2016,88316. See also South Australia,
Parliamentary Dep&tease of Assembly, 10 Sepber 2015, 2462 (David Piso&guth AustraligRarliamentary
Debateblouse of Assembly, 10 September 2015024&D (Stephen Marshall, Opposition Leader); South Australia,
Parliamentary DepHitmsse of Assembly, 10 September 201502462 (Katheria Hildyard).

31 Parliament of South AustralReport of the Social Development Committee into Domestic a(abFRag0i6Yid&nce

[4.2] (B6SA Soci al Devel opment Committeed6). SALRI note
Government of South Australlapmestic Violence: Discussiop Papéery 201 6) 12) or o6famil.y
Intervention Orders (Prevention of Abuse) AB2009 t he term 6domestic abused is
vi ol ence& ti.n 6tFhainsl IRRepvd ol ence is a broader term that |

violence between intimate partners. It involves the same sorts of behaviours as described for domestic violence. As
with domestic violence, the National P&rognises that although only some aspects of family violence are criminal

of fences, any behaviour that causes the wvictim to I i\
widely used term to identify the experiences of Indigenuple,d@ecause it includes the broad range of marital and
kinship relationships in which violence NatogalRlaowur . 6 S

Reduce Violence against Women and their Chif@g2h <BAAS:.//www.dss.gov.au/emen/programs
services/reducingiolence/thenationalplanto-reduceviolenceagainstvomenandtheir-children20102022.

32 The Report of the 11 May 20t6urdtable is attached Appendix 1, 138106. The Report of the 12 May 2016
roundtable is attachatl Appendix 2, 1@113.

33 Government of South Australia, aboddmMé5 . 6 Fami |y violence can cause terri
partcularly to womeand childrert destroys families and undermines communities. Sometimes children who have
directly experienced family violence or have been exposed to it go on to become victims or perpetrators of violence
later in life, so that the effect of familvence i s passed to t he RoyeDommisgiamner at i
into Family Violence: Summary and ReconfPaeihidapen®o 132 (201€) ® Vi ct or i an R®egaso Co mmi
SA Social Development Committee, abd% h2.
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society and endangers people of all backgrounds and experiences. It heffetdstiog our
children and threatens the wellbeing of our community as &whole.

2.1.10 This consideration has been heightened by the recent national prominence of famity violence.
Both the tateg(including South Austraiggndthe Commonwealth havesolved theicommitment to

address familjiolenceand over recent yedinere has been increased national recogniioining the

gates and the Commonweatththe need to develggnd implement policies betterprevent and
respondo family violenes?

2.1.11 Another vital factor for SALRI is the consideration that any changes should recognise the situation
of womergewho may be provoked into killing their male abusers in a family violence®context.

2.1.12 In this contextand in accordance with JAL 6 s wi der remit t dnteasddr es s
Reportis also considering the operation of provocatidirelated laws (notably-sielfencein relation

to victims of family violenck.is impossible to confine any examination of the law obgaben to

merely the problematic gay panic aspect. Wider issues are inevitably raised such as the gender bias of th:
present law andlated issues suchsentencingractice$or offencef homicide.

2.1.13 SALRI will adopt a twetage approach this reviewThe AttorneyGeneral is agreeable to this
approachThis Report (the first stage) covers various issues, including both the gay panic aspect of
provocation and the gender bias of the current law, especially in the context of fanaily vegbeasent

Report makes IRecommendations, largely relatinthéouse of provocation in the gay panic context,
self-defence and family violenas,shown inrange boxethroughouthis Report. tage2 of the review

will consider furtheguestionsnotably the question of provocation in general and related matters such as
sentencingracticegor homicide offences, shown in blue boxes through@muReportStage 2 will

include a series of recmendations as to how the law of provocation should éredagboth generaly

34 Government of South Australia, aboad,. For the some of the effectdarhily violence, se¢375638; SA Social
Development Committee, abov8In47064;Victorian Royal Commissi@bove 83 34041, 6972.

35 Some indicators th&mily violence is now on the national agenda include the appointment of Rosie Batty as
Australian of the Year : BMNdrnnga nAutse rr mahABG4onliné) R4 Jasheen gY etahr ed
2016, $ttp://www.abc.net.au/news/20161-24/rosiebattyaustraliaiof-the-year/7108064; the introdudbn of a
national plan to reduce domestic violence: Council of Australian Goverabw@331; and various legislative
changes, see, for exagppheResidential Tenancies (Domestic Violence Protections) AméBanent Act 2015

36 Seefor example, Social Development Committee, abd¥e88134; Goverment of South Australia, abov8ln
8039.

37 Victorian Royal Commission, abov@sn71072. In January 2015, Ms Rosie Batty was aggh@idt5 Australian of
the Year in recognition of her efforts in campaigning against family violence following the murder of her son, Luke,
at the hands of his father. National Australia Day Cddioiedur Roll: Australian of the YefirR04ke Batty, fratian
of the Yeathttp://www.australianoftheyear.org.au/honaal/?view=fullView&year=2015&recipientiD=1179>.

In the same monthihe former Prime Minister announced that the question of violence against women and their
children would be discussedasspt of the Counci l of Australian Gover nn
panel would be formed; the panel was to be chaired by former Victoria Police Chief Commissioner, Ken Lay APM,
and Ms Batty was appointed as a founding member. See Prime tisten, Tony Abbott MP and Minister
Assisting the Prime Minister for \éoAudess Endihg Niadanaer Mi ¢ h
Against Women6 (Joint Press Release, 28 January 2015)

38 Even though males caeand are victims of family violenthe roleof the defence of provocation in providing a
defence to female victims of family violence is notable. Where provocation is raised in the context of family violence
nearly all the defendants are women. See James Mdshides, P r o vLiossiso nosf oSfe [tfh eCont r ol 6 L
New South Wales: Models for Reform of New South Wales Rioivecsiipoil@woucestershire, 208.1)

39 NSW Select Committee,abovEln 191 [ 9. 5] ; Womends EI eSelecoGomrhitteéankhdy , S
Partial Defence of Proyotdtigust 2012, 1; Justice Action, Submission NdS&deitt Committee on the Partial Defence
of Provocativ® August 2012, 2.


http://www.abc.net.au/news/2016-01-24/rosie-batty-australian-of-the-year/7108064
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and with particular referente the topics discussed in this Stage 1 R&AIRI considerthat it is
premature to make or consider any changes to the present law of provdiatsfutther review in
stage? has been concludle

2.1.14 This Report does not examif@nily violence in genefandat this stagées not examining
mandatorgentencing as that is beyond-émeitof its current review and is presently uodesideration

by the South Australian Sentencing Advisoun€il4t The Sentencing Bill 2016 (SA) wasduced by

the AttorneyGenerato the House of Assembly on 16 November 201 Bill will replace theirrent
Criminal Law (Sentencing) AqSI®83 he Sentencing Bill 2016 restates the currenSlauth Australia
relating tomandatorysentencingnotably the general minimum Aumarole term of 20 years fibre
offenceof murder: Stage 2f this reviewwill consider issues of sentencing and the application of the
general minimum negparoleperiod of20 years for murder.

2.1.15 Though theraremany criticisms of the present law of provocétioo, aspects attrgaarticular
criticsm. These athe gay panic aspect of provocat@md the gender bias of the current law, especially
in its applicationn cases involvingictims of family violenee SALRI accepts these criticisms of
provocation are justifiedl.is thereforecrucialthat asthe problems of provocation extend beyond the
gay panic aspeahy reforrmmust also address tender implications of the present law ansitintion

of victims of family violenc&ALRI notes thatare must be taken tavoidestablising a newwell
intentionedmodelwhichmay have undesiral@iedunintended consequenhimpactsin practiceThe
Victorian experienc# itsproblematic anil-fated defensive homicidevis a example of this.

2.1.16 The UK Supreme Court has accepteditHaht of the many criticisof the partial defence of
provocationdhe law relating to provocationlisds wed t o an extent BSAMbONd r ef
notes this view and agrees it is clear that any reform in this area must be an issue for Parliament.

Recommendation 1

SALRI recommendthat, in accordance with its referertbe, current law of provocation |in
SouthAustralia needs reform to remaugy aspeadf the current lawhat discriminates on the
basis of sexual orientatiand/ or gender.

2.1.17 In its $age2 Report SALRIwill undertak further review of the genelalv of provocation and
related issues (notably sentencing for the offence of murder) to identify an effective and non

40 See generally, Social Development Committee, aBhwéictorian Royal Commission, aboa3n

4 Mi | es Mirenmmm horpdar ol e peri od f o rThenddverdsemline)y 16 d-ebruaryr 2036 e wo ,
<http://www.adelaidenow.com.au/news/sotghstralia/minimurmonparoleperiodfor-murderunder
review/newsstory/f0107087aa9cdladbc92e14fb39fbb54

42 South Australi®arliamentary DepHimsse of Assembly, 16 November 2016,07889).
43 Sentencing Bill 2016, cl &eée further below [8.25[8.2.5].

44 See furthebelow[4.1.1§[4.1.24].

45 Sedurther below5.5.19[5.5.14].

46 See further beloj.1.19[6.1.22].

47 See, for example, Kate Faibbon, Homicide Law Reform, Gender and the Provocation Defence: A Comparative Ana
(Palgrave Macmillan, 2014)dl0®;Kate FitzGi b b o n , 6The Of fence of Defensive
failed Law Reformdin Kate FitzGibbon and Arie Frieberglomicide Law Reforidictoria: Retrospect and Prospects
(Federation Press, 20128,128143 Kel l i e Toorhiegi déeDedre nBiri ivael Manash Vi ct or
University Law Redig3vSee also belowdd n 511

48 Attorney General for Jersey [260#e2 AC 580, 594 [27]. See ladso Commissionf England and WaleRartial
Defences to Muk@dev Conm No 290 (2004 Cm 6301) [2.10].
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discriminatory wider solution that most appropriately addresses any aspect of the current law that
discriminates on the basis of sexuahtation or gender.

Sage? will include the following

1: The option and implications of abolishing the partial defence of provocation in South Australia.

2: The needo ensure that the applicable law is as clear and comprehensible as possiblarid judges
juries.

3: An examination of the appropriatenessotherwisgof the existing evidentiary provisions in the
Evidence Act 193@) as they enable or encourage evidence to be adduced which impugns the deceased
victim in homicide trials, with a viemimproving the protection for victims and their famiiege also

ensuring that legitimate social framework evidendees@@mendatior) & able to be admitted.

4: The consideation ofthe problematic defence of marital coercion in s 328A @i thenal Law
Consolidation Act 1@35) (which is confined to a wife in a marriage) with a view to its retention, reform
or repeal.

5:Theconsideation ofthe operation of the Queensland defence of killing for preservation in an abusive
domestic relationghand the extent to which its initial operation has achieved its aim of improving legal
responses for persons who kill in response to prolonged family violence.

6: Thefurther considation ofsuch alternative models to abolishing provocation as then@&Vof
0extreme provocat i ©iméAeE0BEW) oahdi al es8 3wdbf cbhe
Walesas set out in s 54 of t@@roners and Justice AQL2009

7. In the context of abolishing the partial defence of provocatieraanination of the need to ensure
that a court possesses (whether under the current law or under any revised medefesuHiliy in
sentencingppr operly reflect an offenderds cul pabil it

8: Theconsideation ofthe scope of the existing common law defences of necessity and duress (beyond
that contained in Recommendation 10 of this Report).

9: The consideation ofthe merits of theartial defence of diminished responsibility in South Aystralia
inthe context of recent or ongoing changes to the linked defence of mental imgoadritseintersection
with sentencing for the offence of murder.



PART 3 i The Law Relating to Provocation

3.1  Brief History and Purpose

3.1.1 The provocation defence originated in the United Kingahortne 1600s and 1700s
circumstances where the dgmghalty for murder was not only available but was usyalsednlike

in modern Australia where theath penalty has been abolished in all jurisdi¢tPrmsjocation emerged

as a partial defencéo murderii operating to reduce a murder conviction to manslaughtar

scenarios where a defendant kills while suffering from a temporary los®ufaelfhe rationaléor
provocation was that a man was justified in killing in four situations: to free a person who was unlawfully
deprived of their liberty; in response to a grossly indessanit; in defence of anotleemwhen killing a

man who has comi t t ed adul t e'A yproduct df & heemoentatveeand fatearchal

society, the defence operated in practice to ameliorate the criminal responsibility of men when their sense
of male dignity or honour was deeply compromi&edocation wsaoften invoked in cases where a
jealous husband killed his wife in response to actual or suspected sexuéat infidelity.

3.1.2 Theoriginalcontext of the partial defence of provocation is noftdeocation stems from an

era,as the New Zealand Law CommisghaLC) observed in 200@yhen it was culturally acceptable

to exercise physical viaheeca oh odoefenoésofhtoda
in which the law tended to perpetuate white, male, heteras@idialclass, Christigna | 1 e s . 0

3.1.3 By the 20th century, the rationale forgheialdefence shifted from a retaliatory killing being
justified in those discrete circumstances, to partially excusing an otherwise unacceptable killing in a broader
set of situatiors.

3.1.4 The philosopital foundation on which tipartialdefence rests today is that provocative conduct
can be so serious as to partially exchemast an i |
serious chargd murder to a charge of less serioss(@anaughter). In modern timdsoth male and

female accused have sought the protection pattialdefencéthough in practiceig more commonly

raised by mem

3.1.5 There are threscenarios in whidhe successful use of gw@vocationdefencenas attraed
significant attention and animateddernlaw reform debatd-irst, wheranen killa female intimate
partnetin response to actual or suspected sexual infaelior relationship separatji@acondy, where

49 The last person hanged in South Australia was in 1964 and the death penalty was formally abolished in South Australia
in 1976. TheCrimes Legislation Amendment (Torture Prohibition and Death Penalty Aditipriprvcallg010
abolished the deathradty across Australiadgorecludes its reinstatement.

50 In contrastselfdefence was developed under the English common law to provide defendants who used force to save
themselves from an imminent attack with a full defence to murder. See ElizalnptheSbreing Battered Women on
Trial: Lessons from the Trafg8(®Bress, 2014) 49.

51 R v Mawgridd&06) Kel 119. See astz-Gibbon,Homicide Law Reform, Gender and the ProvocationeD#@fénce
25;VLRC (2004), abovelrd 21623 [2.19[2.7]

52 Kent Bl or e, 6The Homosexual AAdbvoal nicseh Detf einnc e Quaenadn stl haen
Dil emma and t he Pol QueéenslanadUniessityfofiTechriblogy Baw arzl B6stize) Jouinal

53 Susan Edwards, OAnger and Fe@ontasol daihaf&intd LaB2B8, Pr el ude
230.

54 New Zealand Law CommissiMZLC), The Partial Defence of Prov@eptarf§2007) 46 [91].
55 NSW Select Committee, abovEly7 [2.1p[2.3] 1B12[2.209[2.28].
56 Fitz-Gibbon,Homicide Law Reform, Gender and the ProvocationeD#i&26869.
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men Kill as a result of a Raivlent homosexual advance; tirdily, wherwomen Kill theiabusive male
spousdollowing a pattern of abusdn each of these scenarios the gendered operationpairtiad
defence has given rise to concerns that thegewents of the provocation defence are tailored to the
circumstances within which men commit lethal violence as opposed to ¥Wostexlian and
internationalesearch has documented the difficulties that women defendants ofteai&iogipartial
defence of provocation, particularly where they have killsgdonse to cumulative family violesace

316 The common | aw rationale for the provocatio
conduct causes an accused to lose control and kill theid¢itmey have lost control (being a subjective
guestion), and where the provocative conduct would have been capable of causing an ordinary person to
lose seltontrol and kill (an objective questfthe criminallaw considers the killer to be ledpahle

than if the circumstance of the provocation were absent. It has been stated that the moral basis of the
defence |lies in the defendant®s justifiable sen

3.1.7 The partial defence also provides a concession for the fidiltiegaityi acepting as it does

that people when sorely testecylose control of their fat t i e s, 60go beserkd and
normally they are not of violent temperarsidifie defence igss likelyo beavailable if a persaoloes

not feel seriously wrongesthd commitsmurder at a later time; the requirement of losing control and
responding to that loss of control with lethal violem@evital and inextricable part of the defence.
Therefore, the two ingredients of feeling seriouslywged and acting wWas |l e 6o
traditionally been interpreted practiceassomething that occurs immediately or very soantladéte
provocative conduainderpisthe defence.

3.1.8 Thepurpose of the partial defence is to make propevaaite for a person who has been placed

in the invidious position of being seriously provoked and who while experiencing a sense of loss of control
commits lethal violence, in circumstances where an ordinary person would likewise succumb (this is why
provac at i on is often referr ed)sThe loss sf sedfontéocregnirece s si on
under the test has been describesbme cases&udden and temporésp that an accusédas not,
momentarily, the master of his own riind/herethe fatal attackd e scr i bed as o6frenzi
also be consistent withh e cour t 6 s t r a dailassfcamteok: The requiged stdateaoh d i n g
mind can be contrasted with an attack performed while the ac@usgdisyify but wherdne or she is

ot herwise in control and has made a calcul ated
57 |bid 25384.

58 See, for example, Kate FBibbon and Jul i e Stubbs, ©6éDivergent Directio
Vi ol e n c e @usttalad 4nd New Zdéglanchal of Criminag336; Elizabeth Sheehy, Julie Stubbs and Julia

Tol mie, O6Defences to Homicide for Battered Women: A C

Ze al an d oSydney QavRexErgSée further belofé.1.19[6.122].
59 Lindsay v The Q26em5) 255 CLR 27223. See al$dv McCarthf015] SASCFC 177, [92].
60 NSW Select Committee, abovEIN194[9.24].
61 VLRC (2004)above 3 23 [2.7].

62 SeeRvKitkhapp1837) 8 Car & P 115, 119; 173 ER 422, 424: 0]
See alsR v Haywa(d833) 6 C & P 157, 159 (Tindal @Gl#®,Javd c ompassi on to human infir

63 R v Hajistag&i010] SASC 111, [79].
84 Lindsay v The Q@6m5) 255 CLR 27292[58];R v Hajistag@010] SASC 111, [77].
65 R v Lerj2005] SASC 405 [165].
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3.1.9 The partial defence is based on the prehas@eople who kill as a result of provocation, who
otherwise would not have killed, should not be convictdte acfame charge as someone who, for
example, commits prematied murder with maliedndeed, the High Court lrindsapeld:

Although it is common to describe the doctrinegaartial defenéethe true position is that the
unlawful intentionadilling of another undg@rovocatioris not murder. The malice that is implicit

in the intention to kill or to do grievous bodily harm is denied in the case of a killing done
underprovocatior§?

3.1.10 This is why when thgartial defence of provocatisisuccesfully argued, aused will not be
convicted of murddout ratherof the lesser charge of manslaugAiétough the distinction between
murder and manslaughter originated as a meansdmadfay to an offender facing teath sentence,
the modern itinction is:

seen to reflect degrees of seriousness of unlawful killings, based on the everyday understanding that

some killings are more blameworthy than others. Liability for murder is reserved for the most serious

or reprehensible killings, whereasstaughter applies to unlawful killings which are recognised by

the |l aw as | ess bl ameworthy, whet her because th
mitigating influence, or because the offender did not intend to Kill or otherwise lackegithe requ

guilty mind for murde®.

3.1.11 Whether this distinction remains valid is debatable.

3.2 Law in South Australia

3.2.1 The offence of murder in South Australia is contained iof s$HEICriminal Law Consolidation Act
1935(SA), which states that any person whoilistgy o f h av i n g shalldenmprisoned d mur
for | i. I @réactice, nly a handful of the most heinous murdereish(as sadistic serial killefsynd

life in prison and the great majority are eventually released on parole by the Parole Board. This is
supplementebly theCriminal Law (Sentencing Aciyd888 requireer murdeiin the absence of limited
O0speci al r e a s eparelderm ohat least B0dyagtsor y non

3.2.2 In contrast, the offence of manslaughter is contained in s 1ZToftheal Law Consolidatbn

1935and provides only for the possibility that a person convicted of manslaughter be imprisoned for life.
There is more scoper judicial discretion in sentergfor manslaughter than murder in South Australia

and, in practice, the sentences for manslaughter on the basis of provocation will be far less than those
imposed for murdeindeed, it is not unheard of for offendeyswcted of manslaughtan the basis of
provocatiorto avoidan immediate prison senterd&hile there are no sentencing statistics available for
South Australia, the Victorian context is illusgdtiwictoria, where provocation was abolished as a

patial defence to murder in November 2005, betddgri998 June 200the average terimposed

for provocation manslaughteras just under eight yé€arsprisonmenti a term higher than that

imposed for other forms of manslaughtembuthlower than the average term of 18 years imposed for

66 See, foexampleNSWLRC, above O, 27 [2.38]. This view was also relayed to SALRI in its consultation by Mr
Caldicott, an experienced defence lawyer.

67 Lindsay v Thriee(R015) 255 CLR 272, 284 [Z3je alsBR v McCartlig015] SASCFC 177, [92].
68 NSWLRC Partial Defences to Murder: Diminished ReRpposil@ty1997) 6 [2.1].

69 Criminal Law (Sentencing) A¢cs13B8This is restated in clause 47 of8betencing Bill 2016 now before the South
Australian Parliament.

70 See, for examplR,v Naraygd2011] SASCFC 61.
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murder’t Therelevant law and sentencing practices for murder and mansiailighgéeconsidereith
furtherdetail inStage 22

3.2.3 To raise provocation dinave itonsidered by the jury as a partiahdefesdefendat has only

an evidentiary onus anot a persuasive orfa$hat isa relatively undemanding test.can be raised if
there is evidence to ground a factual foundation for the défémcenough that there is a reasonable
possibilityon the facts most favourable to the acctisadprovocation may arisénce theissue of
provocation is raisgavhether by the accused or otherwise)s incumbent upon the prosecution to
rebut the defendeeyond reasonable doubt for an accused to be found guilty of Mardetthis, the
prosecution must demonstrate that there iasonable possibility that the accused was acting under
provocation when he or she killed the victim. The prosemdiaguethat either (or both) of the two
limbs are not satisfied; thatfisst thatthe accused was not, in fact, sufficiently provoked so as to lose
seltcontrolwhen he or she killed the victim (this forms the subjective limb and is a questipanoff fact)
secondlythatthe provocative conduct would not cause an ordinary person to lose control and Kill (the
objective limb and a question of opinién).

3.2.4 The question under the second limwhgther the provocativwnductcould have caused an
ordinary pen to act as the accused ddt it is only with reference to the personal attributes or

characteristics of theaccusedat a jury can determine i f the na
provocative conducbuldhavecausd an ordinary persdo lose combl in the manner of the defendant.

60That is to say, the question is whether the pr
situation of the accused, could have caused an ordinary person to form an intention to lalfassdo gri
bodily harm and to act upon that imtention, as

3.2.5 The High Courhasexplainedhat, in assessing thyeavity orseriousness of the provocatiitin

must be assessed by reference to relehaaicteristics of the accused. Conduct which might not

be insulting or hurtful to one person might be extremely so to another because of t&aagerson

sex, race, ethnicity, physical features, personal attributes, personal relationships ot past histor
provocation must be put into context and it is only by having regard to the attributes or
characteristics of the accused that this can be done. But having assessed the gravity of the

1T Arie Freiberg, Karen Gelb and Felicity nSgoKatearitz |, 6 Ho mi
Gibbon and Arie Friebefgds)Homicide Law Refarictoria: Retrospect and Pflesgerasion Press, 201%p75.

72 Mr Caldicott, noting the tight constraints of the present law (see s 328rahthal Law (Sentencing) Ag¢t 1988
argued that the present law does not provide adequate flexibility to recognise genuine provocative conduct by the
deceased as a mitigating factor in senteeeealso Law Society Submission dated 28 October 2014, Inquiry into the
Partial Defence of Proeation, 84,
<https://www.lawsocietysa.asn.au/pdf/Submissions/L281014 Inquiry_into_the Partial_Defence_of Provocation.
pdf>. Mr Caldcott also noted that even if s 32A applies, the likely sentence for murder is still likely to exceed what
would now be imposed for manslaughter on the basis of provdsataiso NSW Select Committee, abtte n
87 [5.98].

73 R v Hajistag8010] SASC 111, [93].

74 Hemming, above 12, 3334.

75 RV Stige(1990) 171 CLR 312, 334.

76 See, for exampMan Den Hoek v The Q(E¥86) 161 CLR 158, 182y Rogd#016] SASCFC 38 [6] (Gray J).

77 Provocation should be left to the jury if there is a reasonable possibility it may arise, even if the defence does not ask
for it to be left. See, for examptey McCartffig015] SASCFC 177.

78 Lindsay v The Q26m5) 255 CLR 272, 2289 [15]

9 See,dr exampleMasciantonio v The QL@@5) 183 CLR 5B v Moffg1997) 138 CLR 601, 606. The complexity of
this test is notable. See further betbtv.4§[4.13].


https://www.lawsocietysa.asn.au/pdf/Submissions/L281014_Inquiry_into_the_Partial_Defence_of_Provocation.pdf
https://www.lawsocietysa.asn.au/pdf/Submissions/L281014_Inquiry_into_the_Partial_Defence_of_Provocation.pdf
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provocation in this way, it is then necessary to ask the qubstiber provocation of that degree
of gravity could cause an ordinary person to lossos#aifl and act in a manner which would
encompass the accuBeattiong?

3.2.6 Even if provocation is not raised by an accused, if there is material upomesisichadsljury
could enter a verdict of manslaughter on the basis of provocatiojydggiatust put this to the jeiry
(indeedthis is what occurréal the first trialn Lindsagy

3.2.7 South Australian courts have dealt with provocation in a faigmtonther than that of a
nonviolent homosexual advaniceluding wherene man has unlawfully killed another #&iEmere are

no publicly available statistics in South Australia regarding the varying incidences of provocation.
Howeverjn NSW,case#mvolving when one man had unlawfully killed anotheaccannted fot O of

the 20 convictions for manslaugligreason of provocation finalised intBgears prior to the 2014

NSW legislativeeforms (January 2005 to December 2914).

3.2.8 The caséawalko demonstratehatprovocatiorhasbeen raised iothercircumstances partially
excusing the murder of a woman by a male (as in the contri@istalse oR v Singrand thesqually
controversiaVictorian case dR v Ramageln Victorig in the five years prior to the abolition of
provocation as a partial defetwenurdersuch casesomprised siwf the 14cases where an offender
was sentenced faranslaughter on the basis of provocatidrhile his periodincludes the infamous
Ramagmse, researblas documentdatiat theRamagmse was not unique to the Victorian operation of
provocation or the operation of the partial defence in other Australian jurisdictions. Reseaittdt reveals
provocation cases of male perpetrated intimatecidempermeate Australian and comparab
international jurisdictioasln such cases mare most likely to kill a current or forrfegnale intimate
partner in response amactual or threatened separatipan allegation of sexual infidetity.
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Masciantonio v The Q1@@%5) 183 CLR 586367; see ald® v Len2005] SASC 4(557]

Van Den Hoek v The Q(I€386) 161 CLR 158, 1Rly Clothi€2001) 107 SASCRy McCartlig015] SASCFC 177
Indeed, this is the most common use of provocdiipitally after violent physical confrontationsSSedndyk,
Hugh Donnelly and Jason Kedpartial Defencéduader in New South Wale2094QJudicial Commission of New
South Wales, 20083340

Kate FitzGi bb o n, 6Homi cide Law Reform in New S
Extreme Provocat i oMébofrrz Udversity lfaw Reviemc o mi ng) 4
[2012] NSWSC 637.

[2004] VSC 508.

Kate FitzGi bbon and Sharon Pickering, O6Homi cide Law Refo
Defensive Homi cll)b2(1B4atishdlouBal gf €nnmindisyy 2 0

Fitz-Gibbon,Homicide Law Reform, Gender and the ProvocabioneD@ied@56.

This has beeronsistentldocumented in research. See, forexaRpldgecca Br adfi el d, O6Domest
Defence of Provocation: A Tasmanian Perspective on the Jealbesiias and t he BaUriversited Wi f e
of Tasmania Law Réyideremy Horder and Kate K82 b b on, & Wh e n Tri§gers Muader: Bxamfningd e | i t vy
the I mpact of Homicide Law Ref or nCamhnidgd Lamiind80ii &dlian At t i t ud
Howe, OO0ORed ®&Hesxtuba IHolmifciiddeel i ty and the English Law of
3Legal Studi#v The study of the 75 cases in which provocation was successfully raised as a defence in NSW between
190 and 2004 (58 by men, 17 by women) found that 11 cases involved a male defendant who killed a female intimate
partner. 061 n al/l 11 cases the use of |l ethal violence
intimate relationship: -Gtbban,Homicide Law Reform, Gender and the Provocatimvedsfént®4. Sealso

Indyk, Donnelly andeaneabove 82 42.1t is also significant to note that of the 15 men in Victoria between 1980

and 2000whsuccessfully raised provocati on, eight were abl
separation. S&éz-Gibbon,Homicide Law Reform, Gender and the ProvocaboneDdieno&H112.

out h Wal es:
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3.2.9 Thesuccessful use of provocation in reducing what would otherwise be murder to manslaughter
in such cases has atteal extensiveiticism as legitimating the killing of women who are exercising their
right to leave a relationship and/or begin a new raaiarhile simultaneously providing an avenue for
blaming of the female victiDr Rebecca Bradfield has argued that the successful use of provocation in
this context:

endorses outdated attitudes that women are the property of their husbands, aitioahdistie

to per mit men who kil their partners following
unfaithfulness or jealousy to be accomraddéthin the defence of provocatidme defence of

provocati on o p e rfamen ® kiltheir feaal®parinerswmadaré to assert their own

autonomy by leaving or choosing a new paftner.

3.3 Other Jurisdictions

3.3.1 The common law model of provocation as still exists in South Australia is now the exception
rather than the rule h& criticisms of pwocation are sudhat allAustralian jurisdictiorsver recent

years except South Australzveeitherabolished the partial deferesdtirelyor at least narrowed its
scopet

3.3.2 Tasmaia was the first Australian jurisdictitm abolish provocatiorfwith the Criminal
Codédmendmeptbolition of Defence of Provocation) @etsp@0Bwed by Victoria in 200E&r{mes
(Homicide) Act 2QW@ic)p? andWestern Australia in 20@8rifminal Law Amendment (Homicide) Act 2008
(WA)). Turning abroad, New Zead abolished provocation in 2009 viaGhmes (Provocation Repeal)
Amendment Act 208%).23The common law defence of provocation was also abolighegland and

Walesn 2009 by th€oroners and Justice Ac{lZKpand in New South Wales in 20ty theCrimes
Amendment (Provocation) AciNEA4 Howeverthe common law model of provocatioas been

replaced to a great extent by the similar legislative sleféneex t r e me pr ovocati ond i
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See for examplEitz-Gibbon,Homicide Law Reform, Gender and the Provocatione)##% 68869 Adrian Howe,

6Provoking Comment: The Questi ondAofVi @GarmderanBiCas ei r5ttuhd
Grieve and Alisa Burns (ed&jistralian Women: New Feminist Pe(€pdatt/esniversity Press, 1986) &23b;

Danielle TysonSex Cplability and the Defence of Prévecationt | e d g e , 2013) ; Jenny Mor ge
Facts: Dead Women Tell No Tal eMelhourfedJhiversity baw®8view | d about

Bradfield, above 88, 35.

SedFitz-Gibbon,above 4

Provocation was initially abolished in Victs@eCrime#ct 1958Vic) s 3Byand replaced with a new model of
6defensive homici ded b useeaboheahi Aftenwideecliticigogin 20¢4ettek offenagd b | e mat i
defensive homicideras abolished by theérimes Amendment (Abolition of Defensive Homidiietprisctn
announcing the repeal of defensive homicide, the Gove
Matt Johnson, O6Killer Bl ow: Def ensi v Herali GufMelbourthed L aws |
21 June 2014, istead allowinfull responsibilityo be avoideth situations where a conviction for murder would

have been deservéadeedj t was noted that defensive homi dhitzde had ¢
Gibbonand Pickeringbove r86, 169See also belans27 It has been argued that the Victorian defensive homicide

model does not wholly deserve its bad press, especially in relation to accused with a cognitivepainmenial
SeeMadeleine Ulbrick, Asher Flynn and Danielle Ty®be, Abolition of Defensive Homicide: A Step towards
Populist Punitivism at t he EXxpeMebeurneWnivavbaynLavaB2diew | mpai r
The New Zealand Law Commission after much consideration recently concluded not to recommend reviving the
partial defence of provocation. 8iZ&.C, Understanding Family Violence: Reforming the Criminal Law Relating to Homicid
Report 139 (2016) 11 Rec 9.
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control &6 i n Ewhighisaleoda partialddefénze Ithatsnay(reduce liability for murder to
manslaughterThemerits of theenglishand NSWmodels will be considered further betow.

3.3.3 The gay panic aspect of provocation has been abolished in the AG&xudieDiscrimination
Amendmehtt 2003ACT)amended s 13 of tikrimes AGBOO(ACT) to exclude any natiolent sexual
advance, by itself, from amounting to provocation. The position in the Northern Territory 95 similar.

3.3.4 Mostrecently, a Bill was introduced to the Queenslandnikartion 30 November 2016 to
provide that an Ounwanted sexuantlheadvtamamne 6i nc ame:
c i r ¢ u msThia Billpassed the Queensland Parliament on 21 MarcarizDdidcehis Act comes

into force,South Australiwill be leftas the only Australian jurisdiction to permit a provocation defence

on the basis of gay panic.

3.4  Queensland

3.4.1 The Queensland positiand the rationale for their recent charegerding provocation is highly
significant for this Report and ansidered belowhe Queensland developments concerning the law of
provocation in relation to the gay panic defence are significant in that they demonstrate that well intended
reforms may not always achieve their desired ends.

3.4.2 Section 304 (Killing on provocation) of @rminal Co@@Id) provides the partial defence of
provocation which, if successfully raised, reduces the criminal responsibility of the accused from murder
to manslaughter. The offence of mumdé&ueenslancarries mandatory life imprisonment, whereas the
offence of manslaughter carries a maxidisicnetionary penalty of life imprisonment.

3.4.3 In April 2011 s 304 was amended to addpesseived bias and flainsthe lawfollowing the
recommendations of the Quskmd Law Reform Commissi@LRC)contained in its 200@ports”

The revised section provided that provocatiennetiavailablé the sudden provocation is based on

words alone, other than in circumstances of a most extreme and exceptiond@rthardeethe 2011
amemments reversed the onus of proof to a defendéuile not specifically dealing with the issue of an
unwanted sexual advance, the 2011 amendmoente x c | ud e 06 wto & saial grdpasition,d0 a p p
unacompanied by physical tast.

3.4.4 However, the partial defence of provocatiorQueenslandias proved controversial and
continued to beriticised on the basis that it cobédrelied upon by a man who kaléd in response to

%4 See beloyr.1.19[7.1.8] (England) and [7.8[T]2.15] (NSW).

9 Criminal Code158. The NT provision also allows conduct to be considered, regardless of whether it occurs
immediately before any loss of-setitrol.

% This Bill was prompted by thententious use of the gay panic case at the trial in Queensland in 2010 of two men,
Jason Pearce and Richard Meer8ied further belof8.4.69[3.4.9] for a discussion of the new Queensland Act.

97 Queensland Law Reform CommisgiQhRC),A Review tife Excuse of Accident and the Defence oRRpmrbcation
No 64 (2008)

% The section further pr ov iother thantinhcacumstpnces ofamanadt éxwmeme and u n a
excetional character,af domest relationship exists betweaw persons; and one person unlawfully kills the other
person (the deceased); and the sudden provocation is based on anything done by the deceased or anything the person
believeshe deceased has daoend the relationship; or to changerthire of theelationship; oto indicate in
any way that the relationship may, should or will end, or that there may, should or will be a change to the nature of
the relationship.

1€
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an unwanted homosetuadvance from the deceaselthere wasconsiderablgublic pressurén
Queensland to revise the law of provocation in the aftermath of a contentious case ofgegnpanic
Maryborough arising from the violent death of Wayne Ruks (the two offRitlers] Meerdindnd
Jason Pearce, in 200&e convictedf manslaughtday apparent reason of provocaion

3.4.5 In Novenber 2011an expert committee (the Committeas wasked by the Queensland
Government with reviewing394 regarding its application to an unwanted homosexual advance. The
Committee was chaired by the Honourable Jorardlea retired judg&he Committee was equally

divided about an amendment to s 304 on this, issueverultimatelythe Chaimanrecanmended an
amendment to exclude an unwanted sexual advance from the ambit of the partial defence, other than in
circumstances of an exceptional characiédre report notethe Chaman ds r ethesgoalofng of
having &riminal Coddich does not colde or encourage violence against the Lesbian, Gay, Bisexual,
Trans, I nt er sex 4dsbdhigeisyasive m supporting they alnendment.

3.4.6 The Queensland dvernment committed during the 2015 State general election to amend the
Criminal Cofeld) to exclude an unwanted sexual advance from being able to establish a partial defence
of provocation in the case of murder. The Queensland Atteameyakubsequentignnounced on 11

May 2016 that the gagmc aspect of provocation wobkl abolished in @enslan#3 The Attorney

General explained:

Today | commenced targeted consultation with key legal stakeholders by circulating a draft
amendment to s 304 of teiminal Cofler comment on whether the amendments achieve the
policy intention. | want to #mk in advance those stakeholders for their consideration of these
amendments. | consider it absolutely essential to obtain their feedback in this matter. Their
comments will be considered in developing the final amendments. | would welcome comments from
the Opposition as | know it had previously indicated support for such a proposal. Amendments that
touch on criminal defences are always highly complex and technical and must strike the right balance
between protecting the community while also protectingtite of the individual accused. The
Palaszczuk government considers it imperative to ensure that the amendments responsibly and
meaningfully deliver on this important shift in the criminal law, reflecting the changes in community

9 See, for examplBlore, above B2 Pat ri ck Car uana, 0Ql d s crTapAustrdighay Pan
(online), 2 August 2012<http://www.theaustralian.com.au/news/latestws/qldscrapgaypaniedefence
changes/storn3dxiwel226427364728 R o b e Litenc&to kil Timedto abolish tigay panitd e f e nc e 6,
ABC Newsonline), 22 August 20Ehttp://www.abc.net.au/news/20128-22/simmslicenceto-kill/4204466-.

100 To add to the controversy of the case, Mr Ruks was not even gay. As his mother commented in her understandable

criticism of the |l aw: O6My son was not gay, and that v
Even the CCTV footage showedb si gn of a homosexual advance. It was
Norton, 600Gay Pani c 6 Frad€rn |doastr Chrongtinlins), 26 r Julg 6 2012,

<http://www.frasercoastchronicle.com.au/news/killelksfreeafterjust4-years/1460306/.

101 Seefor example, Blore, abovéa Father Palelly, a Catholipriest, was especially active in campaigning for law
reform as a result of Mr Ruks®6s death. Mr Ruks was ki
the priest. Senni e Guest, OPriest F n g ABGs Newgontine) Eld danuarg 202ay Pan
<http://www.abc.net.au/news/201Q1-11/petitioncallsfor-endto-gaypanicdefence/3767446 Karen Skinner,
dhe Catholic priest fighting t o ,Sypegldrning Héemlihe)dmo phob i
May 2016,<http://www.smh.com.au/comment/theatholiebishopfightingto-repeathe-homophobidawthat
shameswustrali2016051@¢owhg5.htmd; Jos hua HRowb @®mgtayomp,andcdé defence refo
by a str ai glhihe Guadligahlme), d edacerhbér, 2016https://www.theguardian.com/australia
news/2016/dec/01/howgaypanicdefencaeformwasbroughtaboutby-a-straightmansdeatt; Queensland,
Parliamentary Dephé&ggslative Assembly, 30 November 2016, W6®h( Y M DO AtQenperalAt t or ney

123ohn Jerrard, 0Speci &l oCemmi tStexel a ReA@divtanors®No(Speci e
Queensland Attornegeneral, Parliament of Queensland, 2012).

103 Queensland?arliamentary Dephéggslative Assday, 11 May 2016, 1654 (Hon YM) At h, -QGehetad.r ney


http://www.theaustralian.com.au/news/latest-news/qld-scraps-gay-panic-defence-changes/story-fn3dxiwe-1226427364778
http://www.theaustralian.com.au/news/latest-news/qld-scraps-gay-panic-defence-changes/story-fn3dxiwe-1226427364778
http://www.abc.net.au/news/2012-08-22/simms-licence-to-kill/4204460
http://www.frasercoastchronicle.com.au/news/killer-walks-free-after-just-4-years/1460306/
http://www.abc.net.au/news/2012-01-11/petition-calls-for-end-to-gay-panic-defence/3767446
http://www.smh.com.au/comment/the-catholic-bishop-fighting-to-repeal-the-homophobic-law-that-shames-australia-20160516-gowhg5.html
http://www.smh.com.au/comment/the-catholic-bishop-fighting-to-repeal-the-homophobic-law-that-shames-australia-20160516-gowhg5.html
https://www.theguardian.com/australia-news/2016/dec/01/how-gay-panic-defence-reform-was-brought-about-by-a-straight-mans-death
https://www.theguardian.com/australia-news/2016/dec/01/how-gay-panic-defence-reform-was-brought-about-by-a-straight-mans-death
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expectations demandeggb a moder n, progr e £ominal €odausi oot bet y . Queen
seen to condone violence against the gay community or indeed any community. | anticipate
introducing the proposed amendments to s 304 Gfifmnal Codethe House later this y&r

3.4.7 The subsequent Bill, introduced to the Queensland Parliament on 30 November 2016, amends
s3040f the Criminal Co@®Id) to exclude aunwanted sexual advafeether than in circumstances

of an@xceptional charadidrom the ambit of the partiabtence TheAttorneyGeneral highlightethe

importance attached to this reform recognising as it does the modern and progressive society Queensland
is in 201@0s The AttorneyGener al acknowl edged the amendment
community. She phainedte proposed amendment reflects changes in community expectations that such
conduct should not be able to establish a partial defépcovocation to murder, namellgere the

defendant has killed with murderous intent. However, the proposethamtaiso includehe proviso

@ther than in circumstare s o f an e x cte puard agaiast unjash @utcanest as it &
impossible to predict the factually dynamic circumstances that may arise in homi€ide cases.

3.4.8 The AttorneyGeneral shed someg ht on what i s an O6exceptional

Let me be perfectly clear and remove any doubt: an unwanted homosexual advance is not of itself
to be considered an exceptional circumstance. Consistent with the other subsections of section 304,
which limit he operation of the defence, a proviso is included to allow for circumstances of an
exceptional character. Such a proviso is included to act as a safeguard in case of any unjust outcomes
as it is impossible to foresee the myriad circumstances that eniayhamsicide matters. As to

what circumstances fall within the exception, no examples are provided. This will be a matter for the
trial judge to assess on a-tBsease basié. This in no way is intended to limit the circumstances

of an exceptional clater to which consideration may bettfad.

3.4.9 The Queensland developments lmeemajor implicatiofor South Australidhe Queensland
Bill passed Parliament wittoadall party support on 21 March 2@2@ncethe Queenslantict comes

into effect,South Australiavill be leftas the only Australian jurisdictionstl permit a provocation
defence on the basis of an unwanted homosexual advance.

104 |bid.

As to the term O6unwanted sexual advanced, this is def
unwanted by the persond and @erdoit heoseresabnagvahoeri n
term sexual advance is not defined and carries its everyday meaning and the conduct can transpire in infinite ways. It
refers to conduct of a sexual nature towards the person, including conduct made up obntouarihg), such as

a gestureQueenslandRarliamentary Dephéggslative Assembly, 30 November 2016, 4698.
106 QueenslandRarliamentary Dephéggslative Assembly, 30 November 2016, 4697.

107 |bid 4698.
108 |hid. See alsBee further Queenslaf@rliamentary Dephéggslative Assembly, 21 March 20166632
W Gai | Baypakiedefenite scrapped by Queensland Parliament after lobdbyng byo | iABC Nlews e st 6,

(online), 2March 201,7<http://www.abc.net.au/news/20103-22/gaypanicdefencescrappedy-queensland
parliament/8374758 See further Queenslam#rliamentary Depagggslative Assembly, 21 March 201386601
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PART 4 1 Ciriticisms of the Provocation Defence Generally

4.1  An Overview of the Criticisms of Provocation

4.1.1 There are many criticisms of the common law model of provoddtese criticisms extend
beyond the gay panic aspect of provocatiothamperceived gender biafsthe present lagwhich will
be sepately discussed further belew).

4.1.2 The underlying rationale of the ordinary person test is viewed as flawed. It is said to be at odds
with reality as ordinary people, no matter the provocation (especially in a modern climate) do not kill. As
onepatys ubmi tted to the NSW Select Committee, 6or
|l ethal violence € it is clear the ordina¥y pers
AndrewHemming raisdsow society in the 21st century cggl to lethal violence aradr g thexesis 6

no justification or excuse for an intentional killing being downgraded to manslaughter, as the ordinary
person, whatever the gravity of the alleged provocation, does not kill in response to provocative conduct.
Such a statement i s gr ounde d2Thewhdbe notionthabampedon pr i n
can lose setfontrol and kill someone is itself medically and scientifically dubious. The NSW Select
Commi ttee O6noted t he antsanmd@aoademiss thatthereislittle conosnedca ort i ¢
scientific basis floors tt heenceodtstCosteillythe Gommittesdidthdt a v i n g
0t he phraseondlrmdsd dfaidel ft o acknowl widglegn he. ¢ e al

4.1.3 SALRI finds theseiews persuasive. It fisdhe view of the Victorian Law Reform Commission
(VLRC) in 2004 o mp e Histarically,:an angry response to a provocation might have been excusable,
but in the 21st century, the Victorian comiguras a right to expect people will control their behaviour,
even when angr y 1543 a basoprindiple of adlidy,\sociatyirs tket21sticentury should
not countenance the idea that even an angry person might be partly excused in killin@AbRlkeone.
considers that the criticisms of the present law are such that any review of thecuomtest consider

the option and implications of abolishing the partial defence of provocation in South Australia.

1 For Further Review
The option and implications of abolishing the partial defence of provocation in South Australi

4.1.4 A further criticisnof provocation is the complexity of the currentAaxescribed by the VLRC,

Gt]he current test for provocation is criticised as being conceptually confused, complex and difficult for
juries to un deThestwotld dbjecive drelibjgctivé limbsiof provocation occasion

par ti cul ahighlddompiex and drtificyal tcaag@plyldhe provocation defence is complex and

110 See furthebelow [5.5.8]5.5.14] (gay panic) d6dL.19[6.1.22]gender bias).
111 NSW Select Committee, abovEINS9 [4.133].

112 Hemming above h2, 18. The result iR vDought{i986) 83 Cr App R 319 that the crying of an infant was held to
be legally sufficient to amounpt@vocation is frankly absurd

113 Select Committee, abové1 63, [4.153].

114 |bid 64 [4.164]. See ale®4 [4.110] quoting/o me n 8 s L e g a,ISubBnissioni3¢, a#5. NS wW
115 VLRC(2004), above 18, xxi.

116 |bid 34 [2.34]. See also Haibbon,Homicide Law Reform, Gender and the ProvocabioneD@fe2deb221.

117 JuliaT o | nmise ,t hbe Par ti al Defence an Endanger e d20ibiNéwe nce? R
Zealand Law Rewi®vb0. See further NSW Select Committee, ahidyve 659 [4.125]4.131], 6861[4.135]4.142].
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may well be misapplied jogges anglries, a real concern in the context of murder, the most serious
cimei n the criminal calendar. One acadenjitsatol d t
nightmare. It is an absolute illogical, nonsensical nightmare, and judges have actually admitted it is a
ni ghtimare. 0

4.1.5 Understanding and correctly applyting subjective test is difficuccurately determining

whet her an accused had o6l ost controld when doir
one was present at the killing except for the accused and thé vsciilso dubious wiedr there is, in
reality, very much difference i n t lasdanedrgnelyo!l ogi
angry persqrfor examplete

4.1.6 Turning to the application of the objective test, this too is difficult and potentially confusing for
juries The High Courtlecisionin Lindsayequires hat t he nature of the O6sti
be assessed from the position of the accused. T
account. Proving the degree to whiclsénmusness of the sting could have hurt someone in the position

of the accused entails much speculation. In performing this exercise, it may todiffegliry to

adequately plateemselves in the shoes of someone of a different race, gendehaidjround and

appreciate how provocative words or conduct could have been to the accused. It is a further abstract step
to then import that degree of provocation and the seriousness of the sting into an objective consideration
of whether a reasonabkrgon would have killed in respadiosinat level of provocation.

4.1.7 The testis confusing in practitbas been acknowledged by the judiciary that juries may struggle
with the differences between the first two steps of the ordinary person test, whshpersinal
characteristics to be taken into account when assessing the perception of gravity of the provocation but
not when assessing the pe@&gower to exercise setintrol in relatiorto that provocationkor

example, iR v Mankotige SmartAJ inthe NSW Co of Criminal Appeal observed

In practice the gravity of provocation/smhtrol distinction has proved hard to explain to a jury

in terms which atwouldgot ktle fuithghlahyl tral jutiges in thisgem é

give jures both verbal and written directions on provocation. Juries struggle with the distinction and
find it hard to grasp. Many do not do so. The directions on provocation and the distinction
frequently lead to a series of questions indicating that thesaressaasing difficulty, prolonged
deliberations by juries and not infrequently juries being unable to agree whether the accused is guilty
of murder or manslaughter. This leads to a retrial. | have been left with the firm impression that,
despite extensivndeavours to explain the directions, the jury has had trouble appreciating their
import. Other trial judges have had similar experiéhces.

4.1.8 One submission to the NSW Select Committee relayed the comments of Thomas J of the New
Zealand Court of Appeal rediag:

118 Graeme Coss, Evidence, 28 August 2012, 71, quoted by NSW Select Committe& ], atidyé.138]. See also
Hemming, above 12, 3435.

119 Indeed, the scientific substance efthn ot i on of a kil ling under a total ol
Select Committee, abovelfy 5354 [4.10H 4. 106 ] , 6 3 [ ManykdmBngntatord, dd&ing the . 1 6] .
psychological literature, have poured scorn on this concept of loss of control, concluding either that there is insufficient
evidence for its existence, or else that the evidence in fact supports the notion that thereagalveayslehtion
to act in a certain way. The |l aw has continuea to ign
53 [4.106] quoting Graeme Coss.

120 (2001) 120 A Crim R 492.

121 pid 495 [18Y[19].
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the glazed | ook in the jurorsd eyes as, i mmedi at
have regard to the accusedds alleged characteris
are then advised that they must revert ¢otélst of the ordinary person and disregard that

characteristic when determining the sufficiency of the @sdassdf sefontrol!22

4.1.9 This view is not universally shared. Mr Caldiaotighly experiencemtiminal lawyer,for

example, told SALRI that a properly presented and instructed jury can understand and apply the current
South Australialaw as to provocation and complex criminal trials are far from urikndws reflects

the viewpresergd to the NSW Sele€Committe by Dina Yehia SCrepresenting the NSW Public
Defender s Office, who also disputed the sugges
and referred to other areas of law in which juries are subjected to complicated directions or complex
matters of factShe arguedthati t i s for judges and for practiti
and evidence is presented in a way that is cle
valuesi4

4.1.10 Ms YehiaSCdid not accepthat the fault lay with juries or the law but rather with judges and
lawyers:

| do not accept that the provocation test or the directions are so complex that juries cannot
understand it é | f it is complex trhtepresentt i s a ma
it as simply and as clearly as theyecanby and | arge, | think juries ar
the issues and if there is a failing then there is a failing on the part of judges and2advocates.

4.1.11 The Model Criminal Code Officeé@ommitee, a group comprised of senior officers from each
Australian jurisdiction with expertise in crimavalcommented in 199 the difficulties of striking an
appropriate balance in devising a model of provocatfoily objective test operates harshly; a fully
subjective test produces unacceptable results; a hybrid test incorporating both subjective and objective
el ements is internally i2hcoherent and unaccepta

4.1.12 The NSW Selec€ommittee agreed with many of the concerns raimedthe nature and
complexity othe legal test for provocatignthough it ultimately did not accept the view of the Model
Criminal Code Officed€ o mmi t t ee t hat the curflka®weddal test \

4.1.13 The reference by Thomas J to the glazed eyes of jurors isS&lRRgnotes thathe current

law of provocation in South Australia and the application of its objective and subjective limbs appears
neither simple nor straightforward. The tla&tLindsayo date has given rise to three trials, two appeals

to the Court of Criminal Appeal and one successful appeal to the High Court illustrates the fraught nature

122 R v Rongoffi2000] 2 NZLR 38246 quoted by NSW Select Committee, abdivke 59 [4.131]. See a®e Mankotia
(2001) A Crim R 482, 495 [19].

123 See also Law Society Submission dated 28 eDc26i4,Inquiry into the Partial Defence of Pra¥ocation
<https://www.lawsocietysa.asn.au/pdf/Submissions/L281014 Inquiry hietdPartial Defence of Provocation.
pdf>.

124 Dina Yehia SC, Evidence, 28 August 2012 74, quoS\ll Select Committee, abovie, 62 [4.146].

125 |bid 62, [4.146]The Privy Council iAttorney General for Jersey [26{afe® AC 580, 594 [26] similarly viewed the
di fficulty faced by juries in relation to provocatio
substance.

126 Model Criminal Cod@fficerdCommittee of the Standing Committee of the AttorGeyeral Model Criminal
Code Officer@Committe&, Model Criminal C&tepter Hatal Offences against the Person Disc(l39&) Paper

127 NSW Select Committee, abovEING3, [4.152]
128 |bid 64 [4.154].
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of the current lawSALRI considers thdtis undesirable that a law such as patiog especially in a
climate where there is already extensive concern over the length and coimuéexityoherence)f
jury directiong®should be so convolutdtis important that the applicable stwouldbe asclear and
comprehensiblas possieto both judges and juridis theme should be integratttefurtherreviewto
be undertaken ByYALRIin stage2 and to any reform of the present law.

2. For Further Review

The needd ensure that the applicable law is as clear and comprehengbssible to judges
and juries.

4.1.14 If provocation were to be abolished, those offenders who may have otherwise been partially
excused by provocation would likely be convicted and sentenced for the offence of murder instead
(although it is acknowledged ttily may alslbbavereceived a conviction for manslaughter on another

basis). It has been argued that in some contexts of lethal violence it would be unfair for such offenders to
be 06l abell edd as murderers, h a atiaches tokthe bfferecelof | N p
murderiso

4.1.15 In opposition to the fair labelling argument, other commentators have noted the presence of an
intent to kill in cases where provocation is successfully raised and argued that a conviction for murder
more accuratelyeftects the severity of the lethal violence perpetrafegrovoked murder remains

murder. Jennifer Yule, for example, ar@dasder should be labelled murder. If there is an intention to kill
someone then it should be named murder. Why should tbédeis o nt r o | be the basis
Violence should not be condoned.-8atitrol should be encouragédl.

4.1.16 The importance of recognisitige intent present in provocationkilling hasalso been
acknowledged by numerous law reform bodies anthatgaport for abolition of the partial defeote
provocatiorss

4.1.17 Itis sometimes said that to abolish provocation would be to usurp the role ofSoepangers
of the partial defence of provocation opptsabolition byarguingthat the abolition of the partial
defence amounts to a lack of trust in the jury sy&tEme. NSW Law Reform Commiss{itdEWLRC)
for example, argued:

While the defence of provocation is no longer necessary for the purpose of providing judges with a
disaetion in sentencing for unlawful homicide, the defence remains vitally important in terms of

129 See, for examplgitz-Gibbon,Homicide Law Reform, Gender and the ProvocationeD#ie28&234; VLRCJury
DirectionSinalRepot 2009) ; Lord Justice Modepd, (SpemmihngeDowmrrtelde
Law Reform Lecture, 23 November 2010); JusticekMaWe i nber g, @AheMCrdmyn¥&i tupwer
Cri ti gu eldelbguth® UWniversity3Law R&viewNSWRC, Jury Directiofeport 136) (November 2012);

Criminal Law Reviewury DirectioAsJuryCentric Appro&Diepartment of Jusécaml Regulation, March 2015).

130 See, for example, Thomas Gaftnd Ar | i e Loughnan, 6Provocation; The G
Criminal Law Jourdd] 2830, 41; SA Legislative Review Committee, abiblé& n3836 [6.2.4]; NSYRC,above
n 10, 27 [2.38]; NSW Select Committee, abdve69 [5.1@]5.11], 73 [5.30], 87 [5.97].

131 SeeinteraligJ enni fer Yul e, 6Current | ssues wi tDefenReeirgther ds t o
Criminal IPrceedDgs rAustralasidn Law Teacherg Peysteeidien2007, Perfrjz-Gibbon,Homicide
Law Reform, Gender andtioe#tion Deferimme @7, 25(252.

132 Yule, above ©31, 1018

133 See, for exampMLRC, Defences to Homicide: I1ssU@9FigrRC above M7, 46H470 [21.2@]21.31].

134 Hemming, above 12, 39.
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gaining community acceptance of reduced sentences for manslaughter rather than murder. The

defence of provocation remains necessary as a means of involvimgnilngitgpas represented

by the jury, in the process of determining the d
her loss of selfontrol in response to provocatién.

4.1.18 To this endit is argued that the partial defence and its applicatiom joyyt plays an important
role in dealing with ordinary people who find themselves in extreme circuestances.

4.1.19 TheVLRCwas unswayed by this argument. It accepted that the abolition of the partial defence

of provocation will require judges to make fafindihgs about whether the offender was provoked

when they are determining the sentence which should be imposed. However, sentencing already requires
judges to consider many factual issues other than provecABadheNZLCc o mme nt ed, Ot he
crai ng penalty to bl amewor t hi n.esBealindvétlsprovocatian ash e e n
an issue to be taken into account in sentencing would ensure the fact that the killing occurred as the result
of the of f e ncintrol dosldbd wemled agdinst ®ther Mfatters which also affected the

of fender &8s cul pability.

4120 r ovocati on i s 4altdoes mbopesateas aidefende breartlalaetend@ to any
other crime in South Austrakar all offences other than murder, prewion is dealt with as an issue in
sentence.

4.1.21 TheLaw Reform @mmissiorof WesterrAustraligdLRONA)ar gued t hat: &1 n an\
no reason why provocation as a mitigating factor for murder should be singled out as one issue requiring

community inpt v i a “4tTiheguryjmust syill.détermine the guilt or innocence of the accused and it

is said to be artificial and unnecessary to reqg
only for the crimeofmuder t hrough a juryodés verdict.

41221t is also said that the provocation all ows,
especially in cases involving family violence or assertions of géy panic.

4.1.23 SALRI noteshese various criticisms of the present law of provocation. Such criticisms should be
carefully taken into account in any examination of the law in this area and in identifying any alternative
modelsSALRI considerthat any reform in this area shdudén issue for Parliametst.

4.1.24 SALRI proposes istage? to considercarefullythe various criticisms of the current law in
identifying any preferred madel

135 NSWLRCabove L0 25 [2.33]. See alSoofts and_oughnanabove r3Q 29.

136 NSWLRC, above n10 27 [2.38]NSW Select Committee, abomell, 4 [1.21], quotinubmission 14, James
Trevallion, 2See also 4t[1.22], quotin§ubnission 33, Winston TerracfpC, 3

137 VLRC(2004), above 13 11 [1.27].

138 NZLC, Some Criminal Defences with Particular RefereDetctiodBaRemait No 732001) 41.
139 VLRC (2004) abovels, 11[1.27].

140 |bid 33 [2.31].

141 | aw Reform Commission of Western Aust(alRCWA) Review of the Law of HerRingleReport No 9{2007),
217.

142 This view was relayedSéaLRI by the & Commissionéfor Victims Rights. See furthsrlow [4.2.85[4.2.18].

143 SeeAttorney General for Jersey [26faBeg AC 580, 594 [2LZ&w Commissionf England and Waleayove M8
[2.10].
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4.2  Victim Blaming

4.2.1 The partial defence of provocation, by its nature, requires an investigationdeitbe tating

to the conduct of the deceased victim, including the version of events presented by the defendant.
Through that process, the trizy necessarily foausthe victim and his or her conduct, as opposed to

the conduct of the defendant whmrstrial.By itsfocus at the trial othe conduct of the deceased,
provocation allows thcus andblaméfor the offence to be placed on the deceased vittien.
continued existence of provocation can be seen as promoting a culture of blamingahd sending

a message that some vi ct ivéThiHcan especelly arse irethelga pasic v a |
scenari¢dsand where the defence is raised in the context of family or domestic¥olence.

4.2.2 Victim blaming is a main criticismtloé law ofprovocation4?In provocation trials, as Dr Fitz

Gibbon explainsasthe actionsof the victim become the focus at both trial and sente n g , 6t hey
simultaneouslysed to partially legitimise, excuse or justify the perpetrdéittrab¥ictnce, leaving the
perception that it is ultimately the victioL, the defendant, on trisk

4.2.3 TheVLRCin 2004 recognised the problem of victim blaming in the operation of the law of
provocation:

The continued existence of provocation can be seen asipgoanctlture of blaming the victim
andsendig a message livdsare less\almable than rstivkn argauréent that the
victim provoked his or her own death can understandably be the cags#icdnt distress to the
friends and familiex victimst4o

424 BothDrFitzGi bbon and the South Austr aMri aOndel; o mmi s s
reiterated this criticistn SALRI.This criticism is widespreddhe NSW DPP idfrmed the NSW Select

Commi ttee that 0t he shedtwaotbdaming the victim and i trenkwthede iscar e a t
real perception that sometimes the blame is manufactured because themeasnd her e t o r e f u

4.2.5 Similar views were also expressed t8adbéh Australian Legislative Review Comninjt&e

FitzzGi bbon who noted that a dwi ctthiem obplea naitit §hert hoef mep |
argued that ©o6victim blaming is unavoidable in |
provocation must be abolished as a partial defence ® murd n S o ustThe SAuthsAustradidni a . 0
Commi ssioner for Vi calsoaxmessBd tigshconsern tavtine Sauth Guostratiae | |
Legislative Review Commitidee not ed that victim blaming was an

144 VLRC (2004), abovels 32 [2.29]2.30].

“5See al so DBatwodls Odma Meker Huét &eUntanglingand Reforming Queensl@domosexual
Advance Def é&pdoeyBaw RA®M181). 35

146 See, for exampl¥jctorig Parliamentary Dephéggslative As=mbly, 26 October 2005, 1831 (Mr McIntdstey;
Gibbon,Homicide Law Reform, GendePaoddt&tion Defaboge @7, 56564; Morgan, aboved9, 235276.

147 SeeVLRC (2004), above I3 32 [2.29]; NSW Select Committee, abdvk #H51 [4.75)[4.87], 188188 [8.139)
[8.148] FitzGibbon,Homicide Law Reform, Gender and the ProvocabioneD@ie Bea65.

148 Fitz-Gibbon,Homicide Law Reform, Gender and the ProvocaboneD#dfenée
149 VVLRC (2004), abovel’d 32 [2.29].

150 | loyd Babb SC, Director of Public Prosecutions, Office of the Director of Public Prosecutions, Evidence, 29 August
2012, 46, quoted BISW Select Committee, abovELN9 [4.77].

151 SA Legislative Review Committee, abdvé 30 [6.14].
152 |bid 31 [6.14].
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officehad received complaints from friends and relatives of deceased victims about defence imputations
which 6too often remai™ untested and unsubstant

4.2.6 The NSW SelecCommittee ackndedgedand shared the concerns that dperation of
provocatiorcan result in a perception that deeeasedctim isat least partly to blarf@ the conduct

of the defendant t ha®TheCemmitiedneted thHeeycoricdrreraised iscthiat, mo s
although there wille a need to focus on the condefdhe victim,dhere are times where the evidence

raised by the defence at trial arguably goes beyond what is necessary to draw out the facts as to the
provocative condu@tsIt was argued that in these situations a strategic opportunity arisegfentee d

to inappropriately portray the victim in a particular way so as to create antipathy toward them and
sympathy for the defendantHoweverthe Select Committee statindt provocation is not unique in

this regard and noted the testimony of Dina Y&Djdhat any evidence given by a defendant is tested in
courtis” However, the Committee agreed that the@fuseidence that defames or denigrates a deceased
victim in provocation cases is O0an issuedof nsi
proposals to prohibit or control the use of such evidefite Committee recommended thatNIsAV

Attorney General examine this issue further, with a view to determining whether any such evidentiary
provisions are warranted.

4.2.7 The South Australiarelgi sl ati ve Review Committee accept ¢
i ssued with provocation and was sympathetic to
entitled to present any relevant evidence at either trial or sentence arsudjgbrioany limitation be

pl aced on the material thatt can be adduced on a

4.2.8 SALRI accepts the force of the criticism of provocation as leading to victim bléeing.
prosecution is rarely in a position to contest or contradict thedkfant 6 s ver si on of e\
only other witness has been killed by the defendaAL.RI notes thahe operation of the gay panic

aspect of provocation especially lends itself to victim bleaimg.theme was highlighted to SALRI in

its consltation by LGBTIQ groups. In brief, the problem of victim blaming, especially in a gay panic
situation, provides powerful support for at least some reform in this area.

4.2.9 The lawistraditionally wary of allowing the previous convictions or past midarfreduaccused

to be adduceith a criminatrial’636 The | ong experience of the common
trial is I'iable to besmirch | us tstltdseconsiderechthat h e u ¢
such evidence may distrde jury from considering the central facts in the case and prove unfairly

153 |bid 30 [6.14].

154 NSW Select Committee, abovEINS2 [4.94§4.95] see als@t 188 [8.140[8.148].
155 |bid 52 [4.94].

156 |bid, see als@t188 [8.147].

157 |bid 52 [4.95]see als@t 51852 [4.88)[4.93].

158 |bid 188 [8.148].

159 |bid 189.

160 SA Legislative Review Committee, abdvé 42.

161 Hemming, above 12, 5.

2Jeff Sewell, 060l just bashed somebdldigy oplombBPemrBtalvoAdy
Defenced and Discursive Con s$3$outhem Cross brsversity LawdREHEENI) Gay 6 Vi
Mack,above 45 18@181.

163 Phillips v R985) 159 CLR 45,-69 (Deane J).
164 |pid 60.
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prejudicialSection 18 of thEvidence Act 1939\) provides that person charged and called as a witness

6shall not be asked, and i fquesterktendingtoshHowthdthehast b e
committed or been convicted of or been charged with any offence other than that wherewith he is then
charged, or s of bad character. 0

4.2.10 However, the prohibition of such questions (and the adducing of evidence toashow
misconduct) is not an absolute rule and an accused may forfeit theipmmtec of t hi s pr ovi
the shiel dod). I n particul ar, s 1@8Firg,lfth@aszusedi ue st i
O0has ©per sonal | gkedoguestibng of the witneasesvfar the prasecwion with a view to
establish his own good character or hasegwaence f hi s g o@Skcorndly,aacaised neay O .

0l ose t he dfshk hatule dr@@ondué€t of she defence is such as to involve imputations on the
character of the prosecutorabwitness for the prosecutiand the imputations are not such as would
necessarily arise fromaprgpere sent ati owe of the defence. d

4.2.11 Itis important to note thagven if an accusedthas st hi s or her Edderdce el do
Act 1929 crossexamination by the prosecution of an accused as to past convictions or misconduct is
strictly discretimary:6® The majority of the High Court PhillipsviRobser ved t hat o6i t i
right that the discretion of a trial judge to p
A similar cautious approach is evident in South Ausaadieority. 2

4.2.12 SALRI does not question this cautious approach but it is significant that s 18 does not include the
victim of a homicideand thus s 18 does not allow the eeassnination of an accused of his or her bad
character who might cast unnecessapytations upon the character of a deceased. This appears
anomalous. It means an accused facing trial for homicide is at liberty to cast the most unnecessary, even
gratuitous, imputations upon the character of the deceased with impunity whilst ifothentriather

offence, such imputations might expose the accused texawssation about his or her bad character.

I't is significant that other jurisdictions exte
victim of a homicidesaThe Commi ssi oner for Victimds Rights s
both consistency with other offences and protecting a deceased and the families of homicide victims from

165 Evidence Act 193@) s 18(1)(d).

166 There are other circumstances but it is unnecessary to discuss these.

167 Evidace Act 1928A) s 18(1)(d)(ii).

168 |pid s 18(2). The rationale of allowing such@ossa mi nati on in this situation is t
credit of the man on whose wor v Coolo59a QE4@ 348)6 s c har act

169 See, for examplBhillips v RL985) 159 CLR 4R v P(1992) 61 SASR 78;v Brownl¢2003] SASC 262. Cross
examination under a provision such as s 18 is only relevant to the credit of the accused as a witness and cannot be
used to direatlsupport an inference of guitaxwell v DAR935] AC 309, 32Rhillips v R985) 159 CLR 45. The
mental gymnastitisat may bénvolved in this reasoning for a jury is apparent. See, for exdriis, v R1985)

159 CLR 45, 63, 867.

170 (19851159 CLR 45.
171 |bid 57.
172 See, for example,v A(1993) 61 SASR v Brownl¢2003] SASC 262 [42].

The O6prosecutord referred to in s RYBIiggiie2e)d KBE2dRvext end
Gillis(1957) VR 91.

174 See, foexample, England, where @wminal Evidence Act 1888s amended f or thi s reason
conduct of the defence is such as to involve imputations on the character of the prosecutor or the witnesses for the
prosecution or the deceasedwictiof t he al |l eged cr i merinfinalDusticsAct#Od8.i t i on i
See alskvidence Act 1906A) s 8(1)(e)(ii).
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gratuitous attacks upon the character of the deceased (a concspedlaiyeaes in cases alleging a
gay sexuadvance).

Recommendation 2

SALRI recommends that the tEvidemcebACtH¥BA)pshonld e cut o
be amended to include the deceased victim of homicide thereby extending the existing| protection
in s 18 to enable a deceased, and the families of homicide victims, to be better protected from
gratuitous attacks upon the character of the dstéasconcern that especially arises in|cases
involving family violence or iolwving a gay sexual adge.

4.2.13 SALRI also notes with interest the 2014 legislative reforms introduced in Victoria to address
victim blaming in homicide trials that allowa dowt excl ude evi dence that 01
deceased in a homicide trial. The Victorian reform, introduced as pa@rohéseAmendni&bolition

of Defensive Homicide) Ad2§14

gives the court the discretion underEk@ence Aot exclude evidence if its probative value is

substantially outweighed by the danger thatthé d e n cuanedassayily leméan the deceased
inacrimnalprceedi ng f or awhhloeniicn dleu dif fdpesaokliniit e t hat t
evidence of failjivi ol ence t h a tunderdhg nely salefertel duccssdrdd sudden

emergency provisiaHs

4.2.14 The role and operation of such evidence was explained by the relevant Minister as follows:

Clause 9 of the Bill will amend s 135 oEtlidence Actempower a court, in criminal proceedings

for a homicide offence, to refuse to admit evidence if its probative value is substantially outweighed
by the danger that it may unnecessarily demean the deceased. The purpose of clause 9 is to reduce
unjustifidle attacks on the character and reputation of the deceased during homicide proceedings.
Evidence that demeans a deceased person is not automatically excluded. Rather, clause 9 requires
the court to determine whether the desirability of admitting theceviagweighs the undesirability

of admitting evidence that unnecessarily demeans the deceased. Evidence will not be excluded if
there are legitimate forensic reasons for admitting that evidence. The judicial discretion to refuse to
admit evidence undet 35 operates as a safeguard that protects and balances the rights of accused,
the deceased and the witnesses in the proceeding, and the importance of the court hearing all relevant
evidence. In my opinion, this is consistent with the right to a faigheadimights in criminal
proceedingss

4.2.15 These limitations have been compared with the rape shield laws that now exist (and are widely
accepted) to prevent the unnecessary and often demeaning questioning or adducing evidence about the
sexual history of a mpictimi7

4.2.16 The benefit or otherwise of such evidence was considered by the NSW Select Contaittee.
Committeewas referred to a number of cases by Inquiry participants who suggested that the character
and reputation of thdddeaedséetdavi thi m was o0hbl de

175 Parliament of Victoria@Grimes Amendment (Abolitiofen$ibe Homicide) Bill, ZRédearch Brief (Departmefit o
Parliamentary Services, 207143 cited irFitz-Gibbon, (2017, forthcomingpove n 83

176 Victoria,Parliamentary Dephéggslative Council, 25 June 2014, Ed®@ard @Donohue, MP, Minister fdriquor
and Gaming Regulation).

177 NSW Select Committee, abovEIN185188 [8.144].
178 |bid 18@188 [8.139[8.148].
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portray the victim to the jury in a particular way in ordgrad ner sy mpat hy°ThHeor t he
Committee noted these conceenl$.concluded:

It has been suggested that evidenpianyisions that would operate to prohibit the adducing of
evidence that defames or denigrates the deceased victim in provocation cases are warranted. The
Committee is of the view that this is an issue of significant concern and agrees that there may be
meiit in such proposals. The Committee therefore recommends that the Attorney General examine
this issue further, with a view to determining whether such provisions are W&rranted.

4.2.17 Victoria remains the only Australian jurisdiction to date to introduceef&uoisrwith the aim
of addressing victim blaming in homicide cases. As these changes have only been in operation for two
years, their impact in practice is yet to emerge in case law.

4.2.18 SALRI suggests that the impact of this reform should be closely rdosmitdpeoting the
recommendation of the NSW Select Committéegt proper consideration in due course should be
given to the introduction of similar provisions in South Australia.

3. For Further Review

An examination of the appropriatenestherwiseof the existing evidentiary provisions in the
Evidence Act 193A) as they enable or encourage evidence to be adduced which impugns the
deceased victim in homicide trials, with a view to improving the protection for victims and their
families while als ensuring that legitimate social framework evidence (see Reconome¥)da

is able to be admittes.

179 |bid 186 [8.140].

180 |bid 188 [8.147].

181 |bid 188 [8.148].

182 |bid 189 Re@.

183 Sedurtherbelow[9.6.19[9.6.14].
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PART5 ' The 6 Gay Panicd Defence

5.1 A Brief History of the Homosexual Advance Defence

5.1.1 Asoutlined in the Audit Report and noted above, tloaled gay panic or homosexual advance
defence is not a specific and discrete defence but rather a subset or type of the wider partial defence of
provocation. However, while falling undetérella of the provocation defence, the gay panic defence

has been raised in quite different circumstances to those where people kill their spouse or domestic partner
in the context of family violenaad raise a partial defence of provocaliofamilyviolence scenarios,

the crux of the accusedds defence is that they
the criminal law to a lesser degree because the family violence that they and/or other family members
experienced at the handfk the deceased provoked them to commit the offence. In contrast, in
circumstances where the homosexual advance defence has been argued, again the accused does not dispt
that they were the killer, but argue that their culpability should be expthssaihimal law to a lesser

degree because the deceased made an unwanted homosexual approach to the accused, causing the accu:
to feel so affronted and provoked that theythast selcontrol and killed the other person in response

5.1.2 Theexistenceationale and operation of the homosexual adaapeet of provocatias highly
controversiak* The gay panic defence and its retention in the criminal law was strongly criticised to
SALRI by almost all interested parties and individuals during iteationgaiocess (reflecting the wider
research) as outdated, unjustifiable and discrimiratgarticular, the idea that a pefsasexual
orientation could constitute a prima facie basis for another person to be provoked to such a degree that
they shou no longer be legally culpable for murder, was strongly contested by many in the consultation
process as contrary to modern standards of morality and human rights.

5.1.3 Kent Blore explains the difference in the rationale fogahepaniadefence in the Unite

Kingdom, the United States and Australlore discussémwthe rationale of the defence rests upon

highly contestedand varied cultural assumptions, rather thgnuaiversally acceptesthical or
philosophical trutiBlorehighlights the underlyifigl aw of t he ©6def:enced (wher

InEnglandand Walesh e | egal tactic is called the O0OPoOortsmot
In the United States a similar tackiciest s cal | e d , thgughyit reties nporcthed e f enc e 6
dubbus psycHoo gi c al condition otfo oOeaxcpultaei shvioteroes ex w@ud s epdad

t her eby rearipationdlity ar a mathadogicakdebn the part of the accuddd contrast,

the Australian variety draws on a culture of homophobic masauloriter to place the blame
squarely upon the victim. The narrative fed to the jury is that the lethal violence arose naturally
enough from a loss of control the killer experienced when his heterosexual male honour was at
stakeiss

5.1.4 By demonstrating that therhosexual advance defence isduet of certaipastcultural values
and attitudeghe corollary is that if those values and attihadeschanged, tkeéminallaw too should

evolve to reflect modefandvery differentvalues andttitudesespecibl to acceptance of LGBTIQ
issues.

184 See, for example, NSW Select Committee, alidy8%99, [6.44[6.58].
185 Blore, above B2
186 |pid 37.See also Mack, abové4h 17H171.
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5.2 Greenv The Queen

5.2.1 The homosexual advance aspecprolvocationhas only been employed in Australia in
comparatively recent timedt wasconsidered bthe High Court in 1997 in tle®ntroversiatase of
Green v Thrieer Green wasanvicted of murder arttie majority of the High Courth appealheld
that the issue of provocation and certain evidence in that contekhsiveubeen left with the jury.

5.2.2 The facts ofGreerare significant. Théeceasewas 36 years @fge and had been
confidant. Green was 22 years of age. He had known the deceased about six years and described him a:
one of hi g®inbebhidersce at tfial, Greem dagl that he trusted the deceased, looked up to him,
and valued his advice. On the night of the killing, the deceased had invited Green Eadhinner.
consumea considerabkmount ofalcohol during the evening. The deceased &sken if he would

like to stay overnight. After initially refusing the offer, Green decided to stay. The deceased said that he
would sleep in his motl@&bedroom and that Green could sleep in the de@dasecbom. In a record

of interview with polica few hours after the killing, Green described waking ugcamithg persistent

unwanted noiviolent sexual advancé®m the deceasead his bed. Greemiolentlyresponded by

punching and stabbitige victim repeatedi)Ac c or di ng t o, h&punehehtliesleceased o u n t
about 35 times and then stabbed him as he rolled off the bed. He admitted to stabbing the deceased up to
half a dozen times.d¢Howeverthe post mortem examination regdahe ferocity and brutality of [the]

attack upon the deceaskehn stab wounds were fousrlGreen told the policéeah, | killed him, but

he did worseotmedWhen asked why he had doneliegbsaid @ecause he tried to root 3%Gr e e n 0 s
mother andsisterhad beemhysically osexuallabused by thiather andtiwas stated thais a result
Greenpossessed unusual sensitivity

5.2.3 Themajority of thédigh Courtin Greeaccepted that a homosexual advance could be one of the
circumstances relevant to wieethrovocation is establish&dsreehas beethe subject of extensive
academic criticisftone comment at or noting it as Orepreser

187 Blorg above 152, 38,points out that the first recorded case in Australia where the homosexual advance defence was
employed was in 1992Rnv Murlefinreported, Supreme Court of Victoria, Teague J,\28993).

188 (1997) 191 CLR 334.

189 |bid 359 (McHugh J).

190 |bid 389.

191 |bid 390.

192 |bid.

193 |bid 391 (Kirby J).

194 Green was convicted of manslaughter on the basis of provocation at the retrial and sentenced to a b@ximum of
years in prison. See Faibbon,Homicide Law Reforndesamd the Provocation Bbéemcs}7, 33.

195 See, for example, Blore abov®?n Rebecca Bradfiel d, 0 G AustraliaGradn v thas es i 1
Queén ( 1 9@iipal L2av2 Jourpad 6 ; Graeme Coss, O6Edi torial: Revi sit
Criminal Law Joutmngl Ben Gol der, 6The Homosexual Advance Defenc
ofLawRe f or mé (Y)Mubdoch Ynivérdity Electronic Journ@1gfiL&9 ] ; Bar bara Ann Hockir
Gendered?) Concessions to Human Frailty: FA999 Bt ened
Psychiatry, Psychology abfd LavA d r i aGreertwThesQuédd Provocation Defence: Finally Provoking Its
Own De mi s e Mdbournt Brivergity L2AWRENI6 ; Di Hémo Manic in the High Court: The High
Court in Green v&R ( 2 0 0 Giffith L@ Reyie40; Sewell,above n162 4850; Bronwyn Statham,

0 T Rl@mosexual Advanéze f ence: oO0Yeah, | Kill ed HiUmyersibyoftQuednslanBi d W
Law Journa01.
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lamentable history of the provocation defence in Angls t r asé(th@ugh tHera iw@ntrarywiew
thatGreers explicable hiys widerand particulaiactsand actually has little to do with homophacbia)

5.3 RvLindsay

5.3.1 The High Court inthe South Australian caseRol/ Linds&has confirmed that, despite some
previousviews to the contrarthe gay panic aspect of provocatemains part of the common law.
Lindsaprovidessbong cont ext teortSALRI ds current r

5.3.2 The facts oLindsagire significaniichael Lindsay was accused of the murder of, sAmanew

Negrewhom he had met while out drinking and had invited back to his home. Lindsay, his partner and
his sister were entertaining the decesistb@ home, when the deceasdteatidled Lindsay, moving his

hips suggestively in a sexual manner. Lindsay warnecktiged not to do that, that he was not gay and
that he would hit him if Ibecdimd twipismed ssexliallyk éd et ll &
suggestive conduct. The drinking continued. Eventually, Lindsay invited the deceased togslesp in his

room. The deceased treaxually propositioned Lindsay again, by saying he did not want to sleep alone
and offering to pay Lindsay forsabfavourswhen challenged, the deceased repeated thallefjedly

offering a sum of money for sex. Laydshen attackedr Negre first kicking and punching him and

then stabbing him

5.3.3 The trial judgeSulan Jeft provocation to the jury as a possible partial defence to murder (though
the case as not run by the defencetlastrid on this basig)?Lindsay was convicted of murder at first
instance and was given a life sentence with@amda period of 23 years. The conviciiod sentence

were appealedhe three judges of the South Australian Court of Criminal Appeal dismissed the appeal.

5.3.4 Themajority of theCourt, Peek Xourakis Cagreeingfound thatthe r i a | dirgctiorgtg e 6 s
the jury were flawed in relation to provocatitowever, Peekcdncluded that the inadequate directions
did not result in a substantial miscarriage ofgwstatdid not deprive Lindsay of the chance of a verdict
of manslaughter that was fairly open to himnTdjerityheld that no reasonable jury could find that an
ordinary person could have lost control and attacked the deceased in the way that dunelsayhdid

196 Howe, above t©95 466.

9“Tom Mol omby, O6Revisi DARgp ILyd Eanifablawadouthdb.Greersmotewddtayn
because of the breach of trust from the deceased at GreerearidsG hei ght ened hd esn diattihwirtdys
sexual abuse of his sisters. ©6The real sting of provo
but in his attempt to violate the sexual integrity of a man who had trusted hiemdsaadrfather figuge and in
the evoking of the [Gre&n] r ecol |l ecti on of t he alGes(E97piol GLRB34,t on t
345 (Brennan J)). Seeas®70 ( Mc Hugh J). Greends solicititgofthemot ed t I
Hi gh Court to Greends familyds history and 6t he man
unexpectedly behaved in a way which triggered all thppemta g e a g a Malosnby,atboves 196lil6st er s 6 :

198 (2015) 255 CLR 272

9pPrjor to the High Courtés decision many, including tF
of the view that the 6égay panic defence was a common
Austral i ad. d uohmiais Attorogpendrat, to ime Sduth Australian Legislative Review Cor@mittee
Inquiry into the Partial Defence of Provocation, 23 July 2(Bek 8lso SA Legislative Review Committee, above n
17, 32.

200 | f there is evidence of provocation the judge has
notwithstanding that it has not been raised by the defence and is inconsistent with the defemca whgteig|6
v R(1990) 171 CLR 312, 3334.

201 R v Lindsg2014) 119 SASR 320.
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d e c e as e d dnsother wardd, uhe trial judge should not have concluded that provocation was
available as a defence and should not have left the verdict of manslaughter open to the jury.

5.3.5 Peek Jexplainddatt he obj e ct istwumentof policy etployed #o ikeep tine partial
defence of provocation within bounds acceptalderttemporarg c e2@¢ely J aGcepted théseno

doubt that in former times, when acts of homosexuality constituted serious crime and men were
accustometb resort to weapons ammblence to defend their hondesra killing under the provocation
presentn Lindsayould have beenewedas giving rise to a verdict of manslaughter rather than murder.
dHowever, times have very much chaBgdteek J notetthat the question has to be decided in the light

of contemporary conditions and attitudes, for what might be provocative in one age might be regarded
with comparative tolerance in another, and a greater measurearftre¢lis expected as society
develps20s

5.3.6 Peek J concluded:

After careful consideration of the authorities, and of some of the extensive academic literature, |
have come to the firm view that in twéfitgt century Australia, the evidence taken at its highest

in favour of the appellant inet present case was such that no reasonable jury could fail to find that
an ordinary man calihot have so far lost his sadihtrol as to attack the deceased in the manner
that the appellant did. Accordingly, the Judge was incorrect in his decisethi peatial defence

of provoation to the jury in this cae.

5.3.7 Gray Jalso dismissed the appeal, but for somewhat different reasons. Hishidiohthathe

tialj udgeds directions accor ded wibbtihtheolgectie breld aut h
subjective limbs was adequate and appro@iaiehoted that the evidence to support the defence of
provocation was Oweakd and hé gdighiheptily agdinsttahye 6 0 \
suggestion of a sudden and temporary loss -cbsetliro’ Gray J observed thiatwould have been

open to thdrialjudge not tdaveleft provocation to the jurgs

5.3.8 The Court ofCriminalAppealthusunanimouslgismissed Linds&yappeal.

5.3.9 Lindsay then appealed to the High Court, arguing thaighudge had been corregotleave
provocation to the jurgut those directions were flawédl five judges of thidigh Court allowed the
appeat®The High Court held that the trial judge did not err by leaving the verdict of manslaughter based
on provocatin to the juryThe High Court quashed theneation and ordered a retrial dodndthat

there had been a substantial miscarriage of justiceltkiaadequate directiogs/enby the trial judge
regarding provocation.

5.3.10 The HighCourt took into accouthatLindsay is an Aborigimabn and given the contexhere
the conduct occurred ini n d ewa lyomeyincluding thel e ¢ e aexjeest fbrssexual favours in the

202 |pid [234].

203 |pid [235].

204 |bid.

205 Moffa v The QuE&v61977) 138 CLR 601.
206 R v Lindsg2014) 119 SASR 32286].

207 |bid [60]. As to the circumstancesioidsayve ar i ng gl oves, searching through t|
attack was taking placesopting Hutchings to assistthis process and telling those present to stay out of the way.
208 |bid [62].

209 (2015) 255 CLR 27RrenchCJ, Kiefel, Bell, and Keane JJ delivered a joint judgment allowing the appeal. Nettle J
delivered a separate judgment, agreeing that the appedieshtiaided.


http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281976%2d1977%29%20138%20CLR%20601?stem=0&synonyms=0&query=%22lindsay%20%22
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presence of his spouse and offering moviegfe the deceased had been invitedasaguesh e dec e a s «
conduct may have been construed as particularly irrgulting.

5.3.11 The High Couremphasised the need to exercise caution before declining to leave provocation to
the juryet The majority of the Court observed:

There is an evident need daution before a court determines as a matter of law that contemporary
attitudes to sexual relations are such that conduct is incapable of constituting provocation. The
partial defence recognises human frailty and requires that the gravity of theoprbeastessed

from the standpoint of the accused, taking into account his or her history and .&@ributes

5.3.12 Afteran unsuccessfuleffetL i ndsayd6s retrial was heard in N
as a partial defence. Lindsay was again conviotaddef. This conviction was also appealed and leave

to appeal was grantetdOn 2 September 2016, Lindsay was resentenced for murder. In line with the
second juryds verdict, the sentencing jufige, Ba
a man in your homed and noted that the victimds
c o n t¥Liodsay was sentenced to life imprisonment with-parofe period of 23 yeaBampton J

offeredno comments in her sentencing remarksndsayelating to the law of provocation in South

Australia thougkhedid not accept that the conduct of the deceased amounted to a mitigating factor or

a Ospeci al r e as o rRéyeamandat@ypmanimum Jemtemaa fott nukder.u s u a |

5313 Lindsa s second app e bhabed angrnadequatgectian® ta the juryt réegarding

the issue of provocati@md other grounds was heardhs/Court of Criminal Appeai.The Couron

8 December 201@ismissed the appeal and found thatthg tiad ge 6 s di recti ons reg
were satisfactorg.Vanstone Jd el i vered t he Courtthbe tjruidglmejna d g ed

210 |bid 287 [3T (French CJ, Kiefel, Bell and Keang3D) [81] (Nettle.J)

211 |bid 284 [2'4[28](French CJ, Kiefel, Bell and KeaneSkg alsStingel v The Q#@80) 171 CLR 312, 334.

212 (2015) 255 CLR 272, 2828 (French CXiefel, Bell, and Keane JJ).

213 A second trial before Nicholson J resulted in a mistri&®. \Seimdsd2016] SASCFC 129, [9].

2Andrew Hough, ©O6Man Found Guilty of 0Gay PFredAdvertser Mur der
(online), <http://www.adelaidenow.com.au/news/sotghstralia/matiound-guilty-twiceof-gaypaniemurder
winsrightto-appeafreshconviction/newsstory/c5cadc77b71bla06ebabbbbf2bbb4b8®ie grounds of appeal
include concerns about Bampton J&6s direction of t he
possibility hat Mr Lindsay had killed Mr Neagre as a consequence of a sudden and temporary-¢osdrof self
brought about by Mr Neagreds conduct d.

215 R v Lindsa® September 2016 (Bampton J) No. SGCRM, Supreme Court Criminal Jurisdiction: Adelaide.

216 Crimial Law (Sentencing) Act(8%88& 32ASee further beloj8.2.1$[8.2.5].

217 SALRI at the request of the lawyers involved in thewadertook not to publicly publish any finding or report into
the issue of gay panic and provocation until the appeesg arising from therial is completed.

218 R v Lindsd2016] SASCFC 129.


http://www.adelaidenow.com.au/news/south-australia/man-found-guilty-twice-of-gay-panic-murder-wins-right-to-appeal-fresh-conviction/news-story/c5cadc77b71b1a06eba6bbbf2bbb4b66
http://www.adelaidenow.com.au/news/south-australia/man-found-guilty-twice-of-gay-panic-murder-wins-right-to-appeal-fresh-conviction/news-story/c5cadc77b71b1a06eba6bbbf2bbb4b66
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observations regarding the issue of provogagtiemarking It ishard to see what more could have been
done@2o

5.3.14 Lindsayemains significant decisiofhe High Court was cletirat noting thamportance of

culture and theeed forcautionin not allowing a claim of provocation to go the gunpnrviolent sexual

advance could still amount to provocafidre magprity observedhatPeek J did not purport to decide
thatanorvi ol ent sexual advance might never amount t
be inconsistent with the holding GmeernzbNettle J cautioned thath at ev e r may Ohave
c h a regsmak@Greemwas decided in 199he law remains now as it was then, that the application of

the objective test depends on the§ueyaluation of the degree of outrage whichcthiesed might have

e x p er i eihfis]eatfor thé Court toetermine questions of that kind, especially when reaction to
sexual advances are critical to the evaldiatéon

5.3.15 TheHi gh Co ur is widely peeceviedioi have confirmed th#hhe gay panic aspect of
provocation remains part of the present law@tinthere is a view tHahdsayas wittGreens explicable
by itswider angarticular facts and actually has little to dohweittophobia and/ogay panicysSALRI
has proceeded on the prentisat as have most parties in its consultatiomsayrovides that a
homosexual advance (even though in practice it is likely to be part of a wider factiatanagtib)
amount to provocationnder the present South Australian law

5.4  First Legislative Committee Review

5.4.1 On 2 December 2014, the LegislaRexiew Committee of the South Australian Parliament
presented iteport into the partial defence of provocation.

219 Sedbid [46]6 Just turning now to provocation. I owi || remind
that you have heard from each of the witnesses iate@line gravity of the conduct that was perceived by Mr
Lindsay, including the matters that | have referred to earlier when | spoke about provocation. You need also to take
into account those matters that you heard Brigette Mildwaters give evidendeeabatie said that Andrew Negre
was talking down to Michael Lindsay and that he was a bragger. She also referred to him persisting in asking Mr
Lindsay to sleep with him and when his persistence was rejected Mr Negredthénlsdid pay Owmdhe f or it
also made reference to having $600 in his wallet. So, you must also take that into account in determining the gravity
of the provocation that you may find. You also take i

Lindsayéds trekapoyweu heard evidence about . o
220 |bid [46].
221 (2015) 255 CLR 27287, [39]French CJ, Kiefel, Bell and Keane JJ)
(2014) 119 SASR 320, 380 [235].
(2015) 255 ar 272 301 [84] (Nettle fuotingGreen v @9971191 CLR 334, 346 (Brennan J).

224 See, for exampléerstn Braun and Anthony GradgreeandLindsaywo steps forwardfive steps back: homosexual
advance defendejuo vadis¥2016) 41(Yniversity of Western Australia LaWRKeliw Toole SA s houl d abol
pr ov o cTad Adwenigenline), 2 June 201%#p://www.adelaidenow.com.au/news/opinion/keli@lesa
shouldabolishprovocation/newstory/8cfdaf87a3ccba0f56bee0961c3a7f15

225 This view was raised to SALRI in its consultation by some parties, notablyddit. Geddbray J explaingdR v
Lindsag2014) 119 SASR 320,331 @9:he Judge dr ew t he ]indsaywassan Aborigimaht i on t
man, that he was not homosexual, that he was in his own home in the presence of his wife arehoetbelpses

[y

22

N

22!

w

younger sisters, and that he was confronted with an
was also regarded as significant by the High Court. 6
forsexmade by a Caucasian man to an Aboriginal man in th

and family may have had a pungency that an uninvited invitation to have sex for money made by one man to another
in other circumstances might not jposss (8015) 256 CLR 27287 [37]French CJ, Kiefel, Bell and KeaneSke
also at 300 [81] (Nettle J).

226 See further belofs.6.1¢$[5.6.10] and [7.44[T.4.3].
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5.4.2 This report was commissioned as a resutieo€riminal Law Consolidation (Provocation)
Amendment Bill 2013t h e intéo8uiceld bydhelon Tammy Franks MLi@to the Legislative Council

on 1 May 20137 The Bill was designed to limit the defence of provocation so that conduct of a sexual
nature by a person does not constitute provocat
deendant . The Hon Tammy Fr anksltiwalaw that faglditd reflect r i t i ¢
community attitudes that both homophobia and murder cannot and should not be tolerated and that

homophobic violence2should never be rewarded. 0

5.4.3 The Billproposed to amend ti@&iminal Law Consolidation Ac{383%y way of the insertion
of a new section 11Ahe proposed new section provided:

11/ Limitation on defence of provocation

For the purposes of proceedings in which the defence of provocajitve maised, conduct of a
sexual nature by a person does not constitute provocation merely because the person was the same
sex as the defendant.

5.4.4 The Bill in effect sought to abolish the gay panic aspect of provocation. After debate, the
Legislative Cacil on 30 October 2013 resolved that the Bill would be withdrawn and the issue referred
to the Legislative Review Committee for an inquiry and epare. to the range of issues addressed by
submissions to the Committee during its inquiry, the Comdatieled to broaden its original terms of
reference and conducted a broad examination of the provocation defence, which was not limited to the
Bill 2s0

5.4.5 The Committee received twelve submissions to the First Inquiry. Four public hearings were held.
Althoughthe majority of submissions supported the intent of the Bill (to prohibit the legal argument of a
6gay panic defenced), the submissions were divi

A did not support the Bill in its current form without adédvgdarther reforrat

A supported the Bill in the context of recommending a broader review or abolition of the
provocation defeneeand

A did not support the Bill on the basis that the common law has previously addressed the issue
contemplated by the Bill, atiéht the issue the Bill seeks to address no longerexists.

5.4.6 The Committee noted the various critisishprovocation (includirtpe gay panic aspeits
gender bias and victim blamiigt. strongly agreed that homophobic violence should not be thlerate
But the Committee was unable to agree with the submissions subggasitigon of provocation. The

227 South Australi®arliamentary Dephéggslative Council, 1 May 2013, 88838(Hon Tammy Franks).
228 |bid 3804.

229 South Australi®arliamentary Dephéggslative Council, 30 October 2013, 3123,

230 SA Legislative Review Committee, abdvé 9.

231 South Australian Police and Youth Affairs Council of South Australia.

232 |an LeadetElliot, Kellie Toole, Professor Ngaire Naffine and Associate Professor Alex Reilly (joint submission); South
Australian Commi s s DrkateHitzgibborr andWictim Suppat@esRi g ht s ;

233 Hon John Rau, Attornggeneral; South Australian Director of Public Prosecutions; Commissioner for Equal
Opportunity [though supporting a wider review of the law]; Legal Services Commission; Law Smgiety of S
Audralia and SA Bar Association.

234 See further aboyé.2.19[4.2.18for discussion of the victim blaming issue.
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majority of theCommitteessthought that provocation may serve an important function in circumstances
such as those involvibga h i g hprodoaatiorires Ene @ommittee noted thaetCourt of Criminal
Appeal inLindsey thought thatprovocation should not have been tefthe jury in that cas€he
Committee noted thaté¢ urt in that case contemplated that homosexuality is now largely ascepted
part of contemporary Australian society.

5.4.7 The Committee unanimously supported the position thataatent sexual advance should not

of itself give rise to any potential defence of provocation. Howevenajority of the Committee

concluded thathte Bi | | woul d ©6énot achieve meanesdlgef ul | e
Committee, after reviewing the views of the legal community and the case law as it stood at the time,
notably the South Australian Court of Appeal decisiomndsgyaccepted the view that in South Australia

6it i s hi ghl-yoleaotihdmodexdl gdvanck wilt evea be suffinient, of itself, to establish a

pr ovocat izeThe epatffiealisedepriod to the hearing and determination of the High Court
appeal irLindsaywas based on the view that the common law had already addressed the gay panic issue
and the 6now settled common | aw positiond had &
Appeaks

5.4.8 The Committegbased orthe evidence preged to it considered that the gay panic aspect of
provocation no longer remained gitiof changing social valuelse Tommittee was satisfied that the

law in this egard had already been remedret the Bill should not be supporiBae Committee
overboked the fact the High Court could take a different view from the South Australian Court of Appeal.
As it transpired, the High Courtlimdsaypheld the possibility of a homosexual advance constituting
provocatn in itself, its judgment going agaihst tecent judicial trend to limit the application of the
defences

5.4.9 The Committee also accepted that it was unlikely that a sexualeéitiesecde the only matter

relevant to a provocation defence and that a complex evidential matrix will ofter{refiptying

evidence provided to the Commitee€)l.he Commi ttee found that &intro
conduct which may be considered by a court as relevant to a provocation defence at trial will also provide
for ineffactive refor mbd.

5.4.10 The Committee was unable to identify suitable options for reform of the comnuain law
provocation and suggested that the partial defence should beire@aughl Australidt noted that if
anyreform of provocation is to be pursued in the future retmtm should only take place in conjunction

with a wholesale review of any mandatory sentencing laws that apply to persons convictedsof murder.

235 The Hon John Darley provided a dissenting opinion. See SA Legislative Review Committé&, 4bove n

236 |bid 43. See alsat 8. The situation iDPP v Camplii978] AC 780 was presented to the Committee as an example
of this. See SA Legislative Review Committee, AhB&[6.2.5].

237 (2014) 119 SASR 320.

238 SA Legislate Review Committee, aboveém8.

239 |bid 6.

240 South Australi®arliamentary DepHimsse of Assembly, 3 December 2014, 3158 (Ms Digance).
241 Braun and Gray, above n 224, 92, 115

242 SA Legislative Review Committee, abdvé 1, 8.

243 This theme was also strongly expressed to the Instituig itRidonsultation. Skeelow [5.6.8][5.6.10].
244 SA Legislative Review Committee, abdvé &

245 |bid. See further belof8.2.19[8.2.5].
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5411 The High Courtdés decision (obviously bindincg
rationalefoti e Commi tt eeds recommendations and it beca
the issueOn 15 May 2015, the Legislative Council in light ditheg h Co ur ihRwsLindsagyc i si on
andamidconcerns that the High Court, contrary to the eadierof the Legislative Review Committee,

had in fact reopened the door to the gay panic defence, resolved the {@hatiaga matter of urgency,

the Legislative Review Committee review its Report into the Partial Defence of Provocation tabled in the
Legislative Council on 2 December 2014, in light of the recent High Court detisidsaynv The Queen

[2015] HCA 147

5.4.12 The Committee subsequently issued an Interim Report and resolved that it would not be prudent

in the circumstances to make anyrigglor recommendations until the completidhrdf i ndsay s r et
for murders The Committee formed this view after taking into consideration the views of several
witnesses who appeared before the Committee. The Bill had been brought for debagistative L

Council on 2 December 2@25ut was defeated in light of both the pending retrial at that stage and the
incompletdurtherreviewby the Legislative Review Committee.

5413 L i n d etmigl édoacluded on 30 March 2046d his second appeal against convition
murderwas dismissed by the South Australian Court of Criminal Appeal on 8 Decenter2016.
second Legislative Review Committee review into provocation is @amgbiwgl presumably now
reconveneSALRI wil have careful regard to duoyther submissions or evidence presented to the
Committeeas well as isurther Rview, when published.

5.4.14 SALRInotes the renewed criticism of the ganic aspect of provocation in light of the recent
Queensland Act and ungiamds thaa further Bill may be introducet the Legislative Coungil the
near futures:

5.5  Criticisms of the Homosexual Advance Defence Specifically

5.5.1 &or some years now, the familiar story of a (homicidal) heterosexual hero overpowered by a
predatoryopoofteid has played to critical acclaim in Australian criminal courtrooms. Judges and juries
alike have listened with unquestioning awe to tales of bodily impeachment and male honour, as defence
barristers have constructed this primal, almost cinenasityeaf Australian heterosexual masculinity

under attack. The familiar narrative referred to is the Homosexual Advance @ieéeHed().d52

5.5.2 This is the powerful context provided by one commentator for the operation of the controversial
gay panic aspeaf provocationThesec al | ed ©6 h o mo s e xegsaentiallyainvolvasracnale d e f e
defendant relying on ©6éprovocatived conduct com
another male to reduce their culpability from murder to manslaugbtbnriosexual advanseseen
tochall enge the male defendantds masculinity an

246 (2015) 255 CLR 272

247 South Australi®arliamentary Dephéggslative Council, 13 May 20150708. See alsd 709706.
248 South Australid®arliamentary Debpbgggslative Council, 9 March 2016,

249 South Australi®arliamentary Dephéggslative Council, 2 December 2105,624686.

250 R v Lindsg2016] SASCFC 129.

251 SALRI understands that the Hon Mark Parnell MLC is congidleeinintroduction of a Bill to abolish the partial
defence of provocation in South Australia.

252 Golder, above 095 [1].
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provocation defence being successfullypased on a neviolent sexual advance made by a male or
female toward a membertoé opposite sese

5.5.3 The homosexual advance defence discriminates loasis of sexual orientation. Impicthe

defence is the notion that being subjected to an unwanted homosexual advance is inherently degrading to
the person who is sexually proposéd.This aspect of provocation accepts thiaigitke subject of an

unwanted homosexual advan@@igsultinganddegrach g t hat an 0 o rcapableafr yd pe
losing control and killing in murderous rage.

5.5.4 Thisreasonings simplistic and offensiv&s recently reported by the Australian Human Rights
Commission, the defence effectively sanctions or legitimises violencegayvaetsplevhen they
express their homosexuality by propositioning éth€hese features of tefence led theustralian
HumanRightsCommissiorto recommend that Queensland and South Australia legislate to abolish the
gay panidefenceThe South AustraliarEqual Opportunity Commissi@xpressed similar vietesthe
SALRIAudit Reportnoting thathecommon law gay panic defe@sao longer reflective of community
attitudes in our society today and has no place in our justicéaysisma relic of a bygone era where
homophobic attitudes were tragically rife and accepted in our cordfmilihigyEqual Opportunity
Commission called for its repeal

5.5.5 Although manslaughter is still a serious offence, as provocation exases thesoadddd s

t hat cisoviewed © somé extenttamderstandabde n t h e c i»sfTheveforettte gaye s . 0
panic 6defenced functions as a |icence for men
advance toward themAs GraemeC 0 s s  atle snessapesis a sonple one: unwanted homosexual
overtones are an abomination angtleer pet r at or s des#®rve everything

5.5.6 The existence, rationale and operation of the homosexual advance defence was strongly criticised
to SALRI by almost all interested parties and individuals during the consultation process and has been the
subjectof extensive academic critickshin those jurisdictions such as South Australia, where the

homosexual advance defence I|lingers, 6the | aw r
violence against gay men is somehow excusable, certatrily tlbétso reprehensible as to be labelled
as Omurderd, and that %t should be punished | es

5.5.7 The continued existence of this aspegbrofocationis at odds with modern attitudes to
homosexuality. The Hon Tammy Franks MLC, drawing attention to the tragic death of Dr George
Duncan in 1972, observed in 2013:

253 NSW Select Committee, abovEL40 [4.33].

254 Australian Human Rights CommissResilient Individuals: Sexual Orientation, Gender Identity andNatiersex Rights
Consultation Repo(2015, 64. See alddack,above 45

255 SALRI Audit Report, Submission No 40, 12.
%6 Graeme Coss, OA Repl yCrimioal lhw jourt#h 120. mby 6 (1998) 22

%"See Adrian Howe, 60 Ref or mi ng ArstraliandFenainisi Lawm JOL@IB0181; or Les
Sewell, above162 79.

258 Cosspbowe n195 8.

259 See, for example, Blore, abo\g2rSanto De PasquaePr ovocati on and t he Hmemosexua
Depl oyment of Cul tur e aMelboarneDaiveesityd av REKSwIder, atpye @95( 2 00 2)
Mack,above 45 166168, 178181, 185186 Sewell, above 162

260 Blore, above B2 3839.
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There is no doubt, however, that four decades on our attitudes as a society have dhanged, an
attitudes in this place have changed. Then why is it that, four decades on and so many years after the
act of homosexuality is no longer deemed illegal, the gay panic defence remains an option for a ma
who murders another man thiste?:

5.5.8 As Kirby Jadsoobserved®0 years agan terms which merit repeatimgis dissent ibreen v
Rz22 the homosexual advance defenceuislated andat odds with modern attitudes regarding
homosexuality:

In my view, thérdinary persdin Australian society today@ so homophobic as to respond to

a nonviolent sexual advance by a homosexual person as to form an intent to kill or to inflict grievous
bodily harm. He or she might, depending on the circumstances, be embarrassed; treat it at first as a
bad joke; be hyrinsulted. He or she might react with the strong language of protest; might use as
much physical force as was necessary to effect an escape; and where absolutely necessary assault the
persistent perpetrator to secure escape. But the notion that they @2liyeasld male (the age of

the accused) in Australia today would so loseosélbl as to form an intent to kill or grievously

injure the deceased because of avimbent sexual advance by a homosexual person is
unconvincing. It should not be guesl by this Court as an objective standard apelicab
contemporary Australidievery woman who was the subject@éatlé don-aggressidalthough

persistent sexual advance, in a comparable situation to that described in the evidenee in this cas
could respond with brutal violence rising to an intention to kill or inflict grievous bodily harm on
the male importuning her, and then claim provocation after a homicide, the law of provocation
would be sorely tested and undesirably extelhdenlitraland equal response to the meaning of

[s231] requires the application of the same objective standard to the meastrertfaeihit

the law assumes, and enfoirt@s unwanted sexual approach by a man to a man. Such an approach
may bedevoltinghto some. Any unwanted sexual advance, heterosexual of homosexual, can be
offensive. It may intrude on sexual integrity in an objectionable way. But this Court should not send
the message that, in Australia today, such conduct is objectively capabléoohdddy a jury to

be sufficient to provoke the intent to kill or inflict grievous bodily harm. Such a message
unacceptably condones serious violence by people who take the law into their 8&n hands

5.5.9 These discriminatory features of the defence le&ugiimlian Human Rights Commission to
recommend that Queensland and South Australia legislate to abolish the homosexual advemce defence.

5.5.10 SALRI notes the cogent view presented by Dr Justin Koor@pr@enor of the NSW Gay and
Lesbian Rights Lbly to tre NSW Sele@ommittee:

a nonviolent sexual advance should never by itself form the basis for a partial defence against
murder, regardless of the sex or gender or sexuality of the people involved. In practice, the defence
has only ever applied in the adsenonviolent advance from a male to another male. As we know,

it has been applied 11 times [in NSW] between 1990 ariéf Rt never been applied to an
advance from a male to a female or from a female to a male, and nor should it be. What we are
seeking is an end to the differential treatment to gay males in the legal system which has otherwise
delivered inequalitse.

261 South Australi®arliamentary Depaé&ggslative Council, 1 May 2013, 3807.

262 Green v @997)191 CLR 334

263 |bid 415416

264 Australian Human Rightshove 254 3,Rec6.

265 Sedndyk, Donnelly andeaneabove B2 4345.Sedurther below n 271.

266 JustinKoonin, Evidence, 28 August 2012, 26, cited in NSW Select Coraimitteeril1, 41 [4.39].
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5.5.11 SALRI finds these views compelling. Whatever the law may be in ressas ofelfdefence
andfamilyviolences” the continuedvailability of the partial defence of provocation in respoase to
nortviolent homosexual advance is objectionable and oulde&dual Opportunity Act 1@¥)was
enacted to protect minority groups from discrimination, harassment an&/abRs$es clear that, as
foreshadowed in its AudReport,South Australia should no longer retainai®ct of the presdatv.

5.5.12 CasesuchasGreerlLindsapndPearce and Meeadekot uniquanstancesf the contentious

use of a homosexual advaa&erovocatiotteIn the 2009 New Zealand cas® of AmbagtyFerdinand

Ambach successfully argued that an alleged homosexual advance by Ronald Brown during a drinking
session at Brownds home provoked hi soviblentthai ol en't
part of a banjo wazs inserted in Brownds throat

5.5.13 The successful case of the gay panic achspoevocatiors far from uniqu&iTheNZLC, as
recently as 2007, noted thatéigew of a sample of homicide cases over-getivgperiodound that
half of the cases in which provocation was successful were homosexual advance or gay?anic cases.

5.5.14 SALRI considers that the case is overwhelming for legislative reform to ensleadhaton-
violenthomasexual advance cannot amoumtravocation so as to reduce to manslaughter what would
otherwise be a conviction of murdéowever SALRI also considers that #hare major problems with

the operation of a simple reperatevisiorof the current partial defextzeingconfined to a nowiolent
homasexual advanee.

5.6 ExcludingaNon -Violen t Sexual Advance as Provocation

5.6.1 The option of discarding the gay panic aspect of provocation was the mo@inmriaeLaw
Consolidation (Provocation) Amendment Bill 20t®duced into theéSouth Australialhegislative

Council by the Hon Tammy Frankdt has been employed in the ACT, the Northern Territory and

NSW (thoughin these jurisdictionsextends to excluding any ngalent sexual advance) amdow
incorporatedn Queenslané the Actthat passed on 21 March 2017. In passing, SALRI echoes the
caution othe Queensland Attorn€&enerathat any suca mend ment s 6t hat touch o

267 See further below [9.19[H.1.17].

268 A NSW Working Party examined NSW Supreme Court data for the period from 1993 to 1998, finding that there were
at least 13 homicide cases whi ch an all egation of a homosexual adyv
Department, Criminal Law Review Division (1B@8)osexual Advance Defence: Final Report oPrgyWiding

269 R v Ambad¢009) HC AK CRR0O07004027374.

270 NSW Skect Committee, aboveld, 29 [3.42].

271 See, for examplR,v Meerdink and P§2062] QSC 158; Blore, above2n38, n 10; Howe, abovel 85 46 5468;
New South Wales Attorn€&enerak Working Party on tieeview of the Homesual Advance Defence, Review of
the Homosexual Advancef®ece (1996); Sewell, abod&s 51, 8681; Statham, abovel @5 301, n 3A study of
the 75 cases in which provocation was ssittly raised as a defence in NSW between 1990 and 2004 (58 by men,
17 by women) found that 11 cases relied on an alleged homosexual advance as the provodgkionoSeelly
andKeaneabove B2 4345.

212 NZLC (2007), above 54, 97 [49]
213 NSW Select Committee, abovEln97 [6.41], 1@311 [6.8%6.105]. See furthbelow [5.6.8[5.6.10].
274 South Australi®arliamentary Dephé&ggslative Council, 1 Ma&13, 3808808 (Tammy Franks).
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are always highly complex and technical and must strike the right balance betwew®n theotect
community while also protecting tlgehit s of t he 45ndi vi dual accused?d

5.6.2 This option has some app&alSALRI It would remove an objectionable and discriminatory
aspect of the lavll parties in consultation with SAL&jreed thatf the SouttAustraliarParliamenis

to abolish the homosexual advance aspect of provocation, it should be abolished in terms that would
include all nowiolent sexual advances, rather than being condinfemhtosexual advances. SALRI
considers this approagh this option were to be adopte) preferable and would make any change
consistent and entirely ndiscriminatoryHowever SALRI notes that such a chafwkether confined

to excludingagay sexual advarmeany norviolent sexual advanicem amounting to q@vocation is
problematic and its practical efteas been widely doubged.

5.6.3 It was highlightetb the South Australian Legislative Review Committee that provocation, when
argued by an accused, will likely be founded on a variety of factors, ofjahsgxaal advance is likely

to be just one relevant factor. Bwuth AustraliaDPP, Adam Kimber SC, explaitedhe Committee

that a multitude of factors will always be relevant in considering if provocatioroigt imaaiey case.

John Wells, a highéxperienced criminal lawgeow a Magistrate) not ed o6t hat it i s r
that the issues will be clear and compatarien sed because things 281 ow i n
TheSouth Australian Attorn&yeneral sinarlysubmitted to the Committep]t & almost impossible to

imagine a case involving a homosexual advance by the deceased upon the accused where the respectiv
sexes of the deceased and the accused will be the oelythragtis relevant in assessumgther

provocation should be a consideration atfial.

5.6.4 The views expressed to South Australian Legislative Review Council on this point accord with
those expressed to SALRIO found little support (even amongst LGBTIQ groups) in its consultation

for this approach. All consulteesegated that to abolish the gay panic asppobwadcatiorwould serve

an important statement of rdiscriminatory principle but its practical effect would be strictly linited.

was highlighted in consultation to SALRI ¢ivaply discarding the gay panic aspect of provocation will

have little practical effect and will do nothing to prevent the victim blaming that provocation tends to
encouraga such caself was noted in consultation to SALRI that provocation argumeoifseasn not

just based on a netinlent sexual advance, but a combination of circumstances said to be provocative, of
which a sexual advance is likely to just be one. Indeed, it was highlighted that rarely, if ever, will a gay
sexual advance exist inaioh and it will be combined with other factors. The context will be crucial.

Both Lindsay and Greest were discussed as examples where the accused argued that a number of
circumstances, not just the unwanted gay advance, needed to be properly icocaneirsation when
assessing the nature of the O6provocatived condu

275 QueenslandRarliamentadgebates egislative Assembly, 11 May 20664 (Hon ¥ D& A tAttorneyGeneral);
QueenslandRarliamentary Dephéggslativdssembly, 21 July 2016(26n YM D 6 A AttorneyGeneral).

2716 See, for example, NSW Select Committee, alidy&0i8109 [6.88)6.100].
277 SA Legislative Review Committee, abdvé 84 [6.2.2]

28 bi d 34. Ms Redmond MP, a member of the SA Legi
given by Mdohn Wells to be particularly useful and compelling in my consideration of the @mmnritte&ouathr t
AustraliaParliamentddgbateslouse ofAssembly, 3 December 2014, 3159

279 |bid. Mr Caldicott concurred with this view in consultation with SALRI, noting el 7ryears of practidee had
never encountered a case where a gay advance would have existed in isolation from other factors.

280 R v Lindsg®015) 258 LR 272
281 R v Gredi997) 191 CLR 334.
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5.6.5 In circumstances where the provocative conduct cosfassi¢is likely to be in practice) of a
combination of offensive thinggdand done, it was noted in consultation to SthaRpries wilhave

difficulty ignoring the fact of a gay sexual advance if they were directed to do so and directed only to focus
on the other condudiy the deceasesdid to be provocativBeveral interested partiesjuding Mr
Caldicottrelated t&SALRI that this approachadificial and umalistic.

5.6.6 As an example of thrisk, reference was made toréoentEnglish experienad reform The

British Parliamentibolshed the common ladefenceof provocationard enacted a limited statutory

dd¢ ence of ©6loss of control 0, excluding certain
sexual infidelityThedecisionof the English Court of Appea R vClinto##2in 2012 revealsow the

intentions of exclusionary approaches to reformecandermined in practiehe Court of Appeal in
Clintorconcluded that in circumstances where other words or acts beyond the alleged sexual infidelity
were argued to constitute the qualifying trigger for loss of control, the UK legislation still, @erchitted

ought to permit, the judge and jury to consider those words or acts in the context of evidence of sexual
infidelity.The Court of Appeal elgned:

Ourapproachhad& been i nf | u e realitytthatib relatibritaethe sldy to pldy working

of t he criminal justice system events cannot be
compartmentalise sexual infidelity and exclude it when it is integral to the facts as whole is not only
much more difficult, but is unrealistic and carries with itthe poteal f or i njustice é w

how any sensible evaluation of the gravity of the circumstances or their impact on the defendant
could be made if the jury, having, in accordance with the legislation, heard the evidence, were then
to be directed to exs from their evaluation of the qualifying trigger the matters said to constitute
sexual infidelity, and to put them into distinct compartments to be disregarded. In our judgment,
where sexual infidelity is integral to and forms an essential part afdkeicavhich to make a

just evaluation whether a qualifying trigger properly falls within the ambit of [the qualifying trigger
provisions] the prohibition [on sexual infidelity] does not operate to exgtude it.

5.6.7 SALRI accepts that to abolish the gaycpaspect of provocation would act as an important
legislativeleclaration of nediscrimination and would, in theory at least, remove an objeetfeatire
of the criminal law.

5.6.8 However, SALR&ccepts the major problemssath a chang8ALRI acknowleges thdorce

of the strong views outlined hoth it and the South Australian Legislative Review Committee that the
practical effect of such a change would be strictly Jithitetillusory SALRI concurs with the view of

the South Australian LegisiatReview Committee that the exclusion of specific factors (whether a non
violent sexual advance or sexual infidelity) within an often complex factual matrix is unlikely to provide
an effective legal mechantsnit would be artificial and unrealistic, as outlined to SALRI in its
consultation and supported by the English decis@imiont o expect juries to 6co
reasoning and have regard permissible factor and to discount an imperradsittor.

5.6.9 SALRI acceptthat merely discarding the gay panic aspect of provocation (or even extending to
exclude any neviolent sexual advance) would amount teimtetitioned butargelyfutile legislative

282 [2012]3 WLR 515

283 |bid 520528[39]. See also NSW Select Committee, abbl/el 65109 [6.8&]6.100]For strong criticism of the
court ds @iptgnr sa@eh Diemni s Baker and Lucy -QuedifyingTgo@€ont ri bl
in the Loss of Control Def enc e :Joudnal\WrCammrpal P84 r n on Sexua

284 SA Legislative Review Committee, abdve 41.T he Commi tt ee al so noted that ©6ilt
enact laws of no meaningful legal effect, aimed solely at conveying a message to the community. There are other
mechani sms at the di sposaa40.of Parl i ament to achieve t
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tinkering. Despite theudable aim of thishange, itsi strongly doubted that it would have any real
practical impact

5.6.10 It will be seen on further analysis that there are differing alternative courses that might be
followed, including the repeal of provocation as a defence in its entinetyf $hese options are
discussed below along with other discriminatory aspects of the law of provocation. However, the
repeal of provocation in its entirety must be considered as a possible option because of its
discriminatory (on the grounds of bothuséorientation and gender) and oifmgracts in practice

Whether such repeal is limited to the gay panic aspect or is of general application, there are other
significant consequences which must be considered, particularly for the law of sentenaing for wh
would then be a conviction of murder. Until SALRI can complete its analysis of the possible repeal
of provocation and r@ed issues, as is proposedages2 of this Report, it would be premature to
proceed with any legislative reform to deal, probaddfectively or unsatisfactorily, with only the

gay panic aspect of the defence.

Recommendation3

That any legislative measure to provide that aviotent sexual advance cannot amount to
provocation so as to reduce to manslaughter what would othegveissnviction of murder be
deferred until further recommendations can be ma@&ALRIin Stage 2 of this Report




PART 6 T Gender Bias and Provocation

6.1 Provocati on: A Manbdés Law?

6.1.1 A strong wider criticism of the present law is thapahtaldefence of provocation is gender

biased and unjust, namely that it is widely pedc® apply unfairly to womeaccused of murder
(especiallghosewho have been subjected to fanviglence)and to unfairly favour male accused
(especially those who have killed a female pagtmarg. theme was strongly expressed to SALRI in its
consul tation by various family violence groups,
academicsuchas Professdteath from Flinders UniversiBrofessogarre from the University®buth

Australia Dr FitzGibbon from Monash Universignd ProfessaNaffine and Kellie Toole ém the

University of Adelaide.

6.1.2 Currentlywomen who Kill their abusidemestic partners could potentially argue the partial
defence of provocatipthe partial defence of excessivedeé#finceor the complete defence of self
defence. It ought to be considered, when reflecting on reforming theclgardssto provocatiomow
suchareform may affect those who kill their abusive parfit@esacute social problems arising from
family violence are well recognised and are a matter of publiestecord

6.1.3 Thepartialdefence of provocati@s still exists in Soulustralidhas ben described as essentially

0l egitimising the use of | et hal vizoProgocaticghasby men
long beerargued by men who killed out of jealousy, humiliation and rejection, thus it operates in an
inherently genderidsed way and often exclugessons who Kkill in the context of family violence
victimisatiorfrom accessing this deferfee.

6.1.4 The philosophical foundation for the partial defence of provocation rests on

9 First the accused being in possessiofjustifiable feeling of having been seriously wronged due
to provocative amuct on the part of the deceasednother person.

1 Secondlythe accused being less morally responsible for their violent conduct because people can
lose control of theiratuties when provoked and, while they have lost control, do things they
normally would not do. A consequence of the second point, regarding the necessity of a loss of
control and the proximate connection in time needed between the provocation and the killing, is

285 Seefor example, Bradfield, abav88 536,333 7; Hel en Br own, O6Provocation as a
or To Ref o Austtaban Feinidigt Gayrndl3?2, GraemE€oss, O6Provocation, Law Re
Sy ndr o me dCrirqiraDLawt JourtdB 136Gr aeme Cos s, 6The Defence of Pro
Di vorce fr om RGumehtissugsin Ctirdiral@ifsgoddr dvelni o] [508[51]; Hemming, above
n 12 Howe,above 257 1363131;Morgan,above 89 255;StellaT ar r ant , 0 The |onXpiedceinftiéc iTnr
Provocation: I s t he LUniversity efiMbstiern ABsiradies Lavd BRGROBStANEY Yed, 2 6
O0Resolving Gender Bi as Monash Qniversity Lava Re4ddNE €, eboceebd, 8349 1 993 ) 1
[96], 58 [121]; VLRC (2004), abougr2®30 [2.18][2.25]QLRC, above M7, 3316332[16.1[16.9]

286 Victorian Royal Commission, abow&8nl.

2®’Sheradyn Hol d-6ehenadl dbbhhoRae@y considering axing cont
The Advertigenline), 29 May 2015#p://www.adelaidenow.com.au/news/sothstralia/attorneygeraljohn
rauconsideringaxingcontroversiaprovocatiordefencemeasures/news
story/547b8d4edf4f0015d2d72591f8d3M&sf 29 2015>.

288 Bradfield, above 88 556, 33537.
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that women who kill their abusers foll owing
controld in response to the abuse, do not pr

6.1.5 Women who kill their abusers in situations of family violence#eotghemselves or other family
members from future harm do not easily fit the circumstances for which the partial defence was conceived
to provide.This is becauseomen tend to kill lessstantaneousthanmen (such asaiting until their

partner is sleep or intoxicated), as womealy bescared, vulnerable amd physically inferior to their
partnerseIn suchcircumstancebe immediacy requirement required to successfully invoke this defence

is often missing in situations of family violefce.

6.1.6 Provaationthereforehas limited application to the various contexts within which battered
women typically kill, especially women who act
seltcontrol associated with provocatnThe way the test is framed makes it difficult for women to
argue it successful®ds the defence was originalpnceivedo deal with male aggressive responses to
provocative conduct, the association of provocation with typical male responses iisakaidt ta

defence which is more suitednale than female defendamtssudden violent loss of setdintrol in
response to a particular triggering act is seen to be the archetypal male response ®qooaacttiv

As theVLRCc o n c | Despite £hagethahave been made over time, this test remains very difficult
for womehnh to use. O

6.1.7 A further primary criticism is that provocation is a gendered defence aseni@mely the
benefactors afs applicatioees 1t is notable that it is mainly men wdwocessfullyaise provocation in
practicessAs described by Dr Fizibbon:@ he | awdés all too ready accepta
men Kkill, alongside its historical inability to cater for feEmdetrated scenarios of lethal violence, is
unsatsfactoryds

6.1.8 TheSouth Australian Commissioner for Victims Rightsttrae d t he curred®t | aw
to SALRI. The Englishaw Commission noted thaethentral place occupied by riguiremenof a

sudden responge any claim of provocatianpr i vi | eg[ e s ] mends typical
womends typical reactions. 0

6.1.9 Inthe NSWtase oSingksMcClellan CJ said the offender lost control as a regulitrhately,
being told that his wife had never loved him and was going thite@ed @ffensive remarks of the

289 \VLRC (2004), aboveld, 62 [3.11].

20Kel | i e Toefenceeand teSRedsdnable Wontaquality before the New Victorian IBaw 2)23q1)
Melbourne University Law RBO|eRv1.

291 Fitz-Gibbon andStubbsabove n 58324.

292 VLRC (2004) abovel8 2028 [2.19].

293 |pid 28 [2.19].

294 Graeme Crossp tCriminal Law Review, NSW Department of Attefdegeral and Justice, 15 November 2013, 5;
Thomas Crofts and Danielle Tyson, 0 Ho bdfeacesddfar Wanmeenw Ref or
Who Kill t hei rMoAabhusieersity Raewie®b4)8663 ) 3 9

295 The VLRC examined a sample of 182 people charged with homicide offences. Of the 109 who chose to proceed to
trial, at least 27 raised provocation as a defence of whom 24 were male and only three wer€lf&@alzefSaees
to Homide: Options P§p@®3) 51. This is unsurprising as in Australia ir0BQ@3otal of 88% of homicide offenders
were male. See Hemming, abo%2 4, n 8.

296 Fitz-Gibbon,Homicide Law Reform, Gender and the ProvocabioneDdi&2665265.

297 English Law CommissioMurder, Manslaughter and Infé2QRé)e: .

298 [2012] NSWSC 637.
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deceasdil brothesin-law®* This trigger caused the offender to loseceatfol and strangle his wife
before heatut her throat at least eight times with a box @&tler Singfthe jury@vas not satisfied that
an adinary person would naspond in the manner alle@edhs a resulthe offender was acquitted of
murder and convicted of manslaughter. He was sentenced tpaaberperiodf six years with a

balanceéerm of two years.

6.1.10 SALRI is troubled at such aantconein a modern andondiscriminatory system of criminal
justice SALRInotes the vieswf the NSW Select Committee

The community outrage at the killjimgSinghb ei ng descri bed as ¢o¢mansl augh
and the sentence length is certaintietstandable. It is difficult to comprehend how a man who
kills his wife in such circumstances could be entitledrt@epartial defence to murer.

6.1.11 Singlwvas not unique. Rather it was the last of a line cPaskese males had successfully argued

they were provoked into killing ed4Researchundemakehley par t
Dr Kate FitzGibbonfound that intheten year period immediately prior to the 2014 NSW reforms (1
January 2005 to 31 December 26fldje 20 cases of provocatiom the basis ahanslaughter, seven

involved a male perpetrator who killed a current or estranged female partner, and three cases involved a
male perpetrator who killed a male who was in a sexual relationship with theé défendasaur r ent or
partneer’sIn each of these cases the homicide occurred in the comedatiofship separation and/or

sexual infidelity (actual or alleged).

6.1.12 SALRIconsiders such findingseply troubling. hotes the comments of Graeme Costéo t
NSW Select Committee:

Context is vital, and so it is essential to recognise the very different circumstances in which men kill,

and women Kill, and thus the very different circumstances in which they may raise the defence of
provocation. Men mostly kilther men in confrontational social interactions, as retaliation to an

insult to honour; when men kill women, it is usually an intimate, routinely driven by proprietariness,

and again as retaliation to an insult to honour. Women mostly kill an inti@atarmer, and

i nvariably out of fear and desperation to protec
obscenity to treat as equivalent the case of a jealous man who Kills his partner who threatens to leave

him, and the case of a battered womlo kills to stay alive. And yet the courts have often done

just thatfi or worse, shown greater compassion to the jealow’male.

299 |bid [29].

300 |bid [30].

301 |bid [2].

302 NSW Select Committee, abovEINX.

303 See, for examplR, v Keodbinreported, Supreme Couft\tictoria, Hampel J 15 February 1989y, Butaj2001]
VSC 417R v Hamoui (No POO5INSWSC 279R v Ramafz004] VSC 391 (8 October 200) Sebo; ex parte
Attornegeneral (QI@007) 179 A Crim R ;v Stevg@908INSWSC 1370 (18 December 2008).

M4 paul Bi bby and Josephine Tovey, SydReyMorning tdéoalhe)f8or ki | | i n
June 2012 <http://www.smh.com.au/nswisigarsfor-killing-sparkscaltfor-lawreview2012060-4zz2r.htriw;
Stabbing case questions a provocatige &efparte Australian Broadcasting Commission, 2012) 1:25.

305 Fitz-Gibbon,Homicide Law Reform, Gender and the ProvocabioneDdien&s153.

306 |bid, 15D5153.See alsabove B8 the earlier discussion of the successful use of provocation in male perpetrated
intimate partner homicides.

307 NSW Select Committee, abovELN36 [4.15]. See akB6[4.16]
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6.1.13 Dr Kate FitzGibbon hasraisedsimilar concernsabout the courtroom narratives isuch
provocation cases thatyallow thevictim to besomehow b | da médr what happened t

When a partial defence of provocation is raised,
as opposed to that of the defendant, that are put in focus. This is highly problemétidreard is

compounded in cases of madepetrated intimate homicide and homosexual advance defence

where the experiencasd actions of the victim are inevitably considered through a gendered lens

that all too often pri % | eges the male defendant

6.1.14 Dr Fitz-Gibbon referredthe NSW Select Committe® her research which highlights the
concerns around gender bias in the application of the defence and the subsequent legitmakation of
violenceo® In her 2014 @missionto the South Australian Ledisia Review Committe®r Fitz-
Gibbonreiterated this point, stating:

By its very design the law of provocation encourages the legal delegitimisation of the victim. This is

a key problem with the foundations of the defence that cannot be overcome efsauginid/or

restriction. In raising provocation, the offender seeks to put the words or actions of the victim on

trial in order to illustrate how their use of lethal violence was provoked. In the majority of cases this

occurs in situations wherenoore sl e t o contest the defendantds ve
period immediately prior to their use of lethal violence. Consequently, the victim of fiomicide

often femaldi is put on trial in cases where this partial defence is¥aised.

6.1.15 Dr Fitz-Gibbo rs @nalysis of NS@¥éntencing judgments from the period immediately prior to

the 2014 reforms that jurisdictiomighlighs the dangers of victim blaming in casesadé perpetrated

intimate partner homiciehere the partial defence of provocationcisessfully raisetdich asingland
the2008case ofteverisin these caseshe has argued that the cougtsponse partially legitimates the

killing ofawomen in rggonse to threats to male honaexual jealousyamd mands | oss of ¢
a relationship.

6.1.16 In contrasto the successful use of girevocatiordefence in cases of male perpetrated intimate
homicide, research has consistently observed how the dgferates to the detriment of female
defendant&2The requirement for a loss of swlhtrol has been criticised asrfgtb accommodate the
circumstances ofictims of family violence who may well experience @ustoveffect:s For these

women O6i't i's not so much | asoubfedoandodl¢obuaer &

308 Fitz-Gibbon,Homicide Law Reform, Gender and the Pefeacatione 7, 265. See also NSW Select Committee,
above 1, 36 [4.16]See also below [4.2[%]2.18].
309 SeeNSW Select Committee, abovéIn3@®37 [4.17]Kate FitzGi b b o n, 6Provocation in Ne\
NeedforAb ol i t i o Australjal &nd Reyv Zedl&nd Journal of Ctigdinology
310 Kate FitzGibbon,Submission on the Criminal Law Consolidation (Provocation) Amendment Elie2@s8tive
Review Committee, 2018ge also above [4.8[4]218].
311 R v Sten$2008INSWSC 1370 (18 December 2008).
312 See, dr example, Bradfield, abov88) FitzGibbon,Homicide Law Reform, Gender and the ProvocationeDefence
47, 7681; FitzGibbon andStubbsabove n58 31&336 Jeremy HordeRrovocation and Respori€ilitiyndn
Press1992).
313 Graeme Cross, to Criminal Law Review, NSW DepartihAttorneyGeneral and Justidey November 2013, 3;
SeeTarrant, above 885194 f or di scussion on t he Radidmentary Debatn ef f e
Legislative Council, 25 March 2014, 27690 (David Shoebridge).
314 New South WaleBarliamentary Deblagggslative Council, 25 March 2014, 27691 (David Shoebridge).
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Equally, this requirementgsnerally criticisédr being unrecognised in sciéi@nd failing to reflect
modern socieys

6.1.17 It has also been argued floapersois who kilin response tprolonged familyiolencetypically

a woman defendant, a conviction for manslaughter by reason of provocation is not a satisfactory outcome
and raises broader questions about why such defendants are not better catered for under the complete
defence of seltefencél” @he law of séldefence is capable of accommodating the experiences of
women who Kkill abusive partnéss.

6.1.18 It hasalso beemoted often with concerthatmany female victims of family viokerdo kill
their abusive partnensay pragmatically plead guilty to altemaiunts of manslaught@r similar
countson the basis that they are unwillintai@ theisk of proceeding to trial and facing a conviction
for murder (especially in a jurisdiction such as South Australia thah gtamsl mandatory sentence
for murder)e

315 Graeme Cross, to Criminal Law Review, NSW Department of Attdeneyal and JustjcEs November 2013, 3.

316 NSW Select Committee, abovEIN193 [9.17]; Evidence to Select Committee on the Partial Défermaocation,
NSW Parliamensydney2 8 August 2012, 4 (Helen Campbell, Execut i\

3sSee, for example, Patricia EaslfDe &l nhc @ B adsteataRdIhndie man V
McKillop (eds)Women and the [aumstralian Instute of Criminology, 1993) 37.
318 Toole, above A9Q 250.

3Jul ia Tol mi e, -défenae tovBatierad Women WoaRillSenl fSt a,frarteExcists Murdee d )
(Federation Press, 2005) 38. See als@iblinn, (2017, forthcomingpove 83 A furtherconcern that has been
raised interstate is in relatioptosecution chargiragd plea bargaining practimegictims of family violence facing
homicide charges. See VLRC (2004), abli®d 09110 [3.116]3.128. In Victoria, for example, there was criticism
over the use of defensive homici de :sesAsher ByhnaahdfKatay h o u:
FitzGi bbon, 6Bargaining with Defensive Ho8ystemiPRbdlaw Ex ami n
Ref or md Mebdurhel UniveBsy Law RO8ieWhilst some commentators saw the use of plea bargains as
beneficial in saving time, resources and anxiety (Flynn a@GibFim at 9139920), others argued the lack of
transparency ithe process undermined public confideat®8215922). This criticism is not unique to defensive

homicides ee Kel l i e Toole, 61l n Pl ea TaCogvarssfwiine)gld Nodmber Real | vy
2014  <https://itheconversation.com/ipleabargainingvho-reallygetsthe-bargair34010>;  Asher  Flynn
6Bargaining with Justice: Victims, Pl eaM@ashdgnversitty ng an

Law Reviél8.The NSW Select Committaiter considering the resedisdeElizabeth Sheehy, Julie Stubbs and Julia

Tol mi e, WanerChargedrwithdiomicide in Australia, Canada and New Zealand: How deathreye ? 6 (201 2)

45(3)Australian amdew Zealand Journal of CrinB88ldgymie,above nL17 25 NSW Select Committee, above n

11, 158166 [8.14]8.47) and its consultation) noted two interrelated concerns when dealing with these types of

defendantsat 166 [8.48]
6First, there is concern that murder is being charge
elements or wheregthintent is less than is required for murder. It was suggested that in some of these cases,
mansl aughter is a more appropriate charge. The secon
womandé defendant i s un dualty to mansiaughterewhgn recleiged withemurtdes p | e a ¢

because the risk of runningscé f ence is too high if unsuccessful . d

Thesuggestiothat wasaised is that, even where provocation is abolished, family violence could be taken into account
when selectintpe appropriate charge. See NSW Select Committee, 440468168 [8.54]andsee generalit

156168 [8.09)8.56]; VLRC (2004), aboveld 109110 [3.11@]3.128]. This could be achieved by amending
prosecutorial guidelinés relation to homicides occurring in a family context to provide clear directions to assist
prosecutors in determining the appropriate charge to prefer (or accept) against defendants, particularly in
circumstances where there is a history of violence toward the defenb@W Select Committee, abové 167

[8.54], 168 Rec 1; see also VLRC (2004), akB/el0®110 [3.129[3.128]. SALRI is unaware if thancerns

expressed to, and by, the NSW Select Committee are also a concern in South Australia. The importance of a broad
degree of prosecutorial discretion in an adversarial system has often been noted. See,DétRexabinu,992)

63 A Crim R 316, 38326 (Kirby JJR v Powét994) 89 CCC (3d) 160157 ( L 6-Bubé X)Maxwell v RL996)

184 CLR 501, 512 (Dawson and McHugh JB5383Gaudron and Gummow R) Cookl997) 146 DLR {}

437, 444445. The issue of pexautorial discretion is beyond this Report.
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6.1.19 The NSWSelecCommi tt ee noted that the concerns abo
undoubtedly one of the most significant issues raised by Inquiry participants who were critical of the
partial def e #éheSetedConpmitteevaccepted theserc@ncerns dused) thanquiry

about gender bias were Ounderstandabl ed in | igh
Commi ttee and O6specifically the Commitdatthe not e
defence enables biased courtroom narratives that allow the focus of the trial to be shifted onto the conduct
of t he de &&he Cannitteeiadkrtowledged concerns that provocation, while it is sometimes
successfully used by women who kithate partners, is not designed to accommodate or recognise the
experiences of women whdl in the context of familyiolence and therefore may mdter an

appropriate respeato those experienceés

6.1.20 The view was presented to the NSW Select Comrhétdbdre ighothing in the formulation
of the defence [ tzhChrisdalLdukay SCl| repeesentiggethe dN8W BabAsspaation,
similarly stated O6provocatianti s snat hsgammal deflenh

6.1.21 SALRI is unabl® acept thigosition.The situation of female defendants highlights the inherent

and objectionable gender bias of the current law and presents the overwhelming case that any reform of
the present law of provocation must also address this genddétrdvasation isand remains
predominantly a 0 ma lamdihevidablgerderbdiadhe comhmehtsostHeamer i n her
Tasmanian Attorneégeneral the Hon Judy Jackson,introducing the Bill to aboligirovocation in

Tasmania are apposite

[T]he defence of provocation is gender biased and unjust. The suddenness element of the defence

is more reflective of male patterns of aggressive behaviour. The defence was not designed for women

and it is argued that it is not an appropriateckeflen t hose who f al | into the
s y nd r. Winie Australian courts and laws have not been sensitive to this issue, it is better to
abolish thelefence than to try to make a fictitious attempt to distort its op&fation.

6.1.22 SALRI concurs, reflectindpe wider research, with the reasoramgl viewof the former
Tasmanian Attornegenerals to the inherent gender bias of the present law of provoSatidri.

considers that, refiting that its terms of reference incyeteder biaseform is necessasf/the current

law to address its gender b&&LI concludes thah many caseabused women who kill should be
primarily protected by a different kind of defence, rather than treated under the same rubric as other
scenarios giving rise to provocation

6.2 Residual Provocation i n Family Violence and Elsewhere

6.2.1 Thereis a di vi si on of o p itodateabout ietaininfhérésiddalaegaryo n s u | t
of provocation to cater f or-detericocamot lBetraised Qrevd e s er v
is that the problems of provocation are such that it is futile to try and formulate a residual category of

320 NSW Select Committee, abovEL45 [4.56].
321 |bid 45 [4.57].
322 |bid 45 [4.58].

323 Stephen Odgers SC, Chair of @eninal Law Committee, NSW Bar Association, Evidence, 29 August 2012, 34,
qguoted by NSW Select Committee, abdvk 87 [4.19]. See aB37038 [4.18)[4.25].

324 Chrissa Loukas SC, Barrister, Public Defender and Member of the Bar Council, Evidence, 29 August 2012, 37, quoted
by NSW Select Committee, abovd, 87 [4.20].

325 TasmanieRarliamentary Debidtasse of Assembly, 20 March 2003, 60 (Judy Jakttsamey General
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provocation and the mitigating features of such cases are more appropriately reflected in sentence. The
other viewis thatsuch truly deservirg extreme cases illustrate the need for retention of, at least, a
revised form of provocation and it is wunfair to
mitigation of such cases to be reflected in the sentencing stage.

6.2.2 Concernwaspxr essed by some parties in SALRI&s <co
Bar Association) that if provocation is abolished, then there will be no defence available in extreme
circumstances, where provocation may legitimately assist a deserving, detdundiag victims of

family violence. This view has been expressed elsev@wre commentators express the view that at

|l east some form of provocation should be retain
same intention or a rab n a | 327 Theren wilbbe circumstances where a battered woman does not
necessarily kill their abuser in-geféenc&e and provocation is said to provide a potential and long
awaited window of mercy for victims of family violeace.

6.2.3 Further, it was put fiard to SALRI in its consultation that there will be truly deserving, even
extreme, cases where-defence (even with the revised model SALRI proposes in this Report) will not
be available and provocation (albeit in aexk¥@®m) serves a vital roitawould be unfair for an
accused to be convicted of murddin such cases, a conviction for murder may appear unjust. This
argument was ultimately accepted by both the NSW Select Cemantiethe South Australian
Legislative Review Committeas supprting the retention of at least a revised form of provocation.

6.2.4 The English case @PP v Camptihwas raised to the South Australian Legislative Review
Committee byne submissioas an example of whexeme formof provocation is necess#rylhe
extrene case OR v Buttess was presented to SALRI during its consultation as supporting the case for

326 See, for example, Cofind Loughnan, above 18Q 3436; Letter from the NSW Law Society to the NSW
Department of Attorney General and Justice, 18 November 2013, 2; SA Legislative Review Commitige, above n
36-37 [6.2.59[6.2.6]; NSW Select Committee, abotd, 187 [5.975.98] QLRC, above 87, 469, [21.24], 471
[21.36], 490 [21.129], 491 [21.137], 500 [ 2176} 7].

327 James Trevallion, Submission No 18dlect Committee on the Partial Defence 09 Progostfi6t2, 1; Winston
Terracini, Submission No 33Selet Committee on the Partial Defence of 8rwguatiaf12, 3.

328 Tolmie,above nl17 45.
329 Crofts andTyson,above 294 865

330 The Aboriginal Legal Rights Movement raised théaitwd Aboriginal accused in this contexSALRI See also
belowAppendix 1, 16102 and Appendix 2, 109.

331 NSW Select Committee, abovELN87 [5.9%5.98]

332 SA Legislative Review Committee, abdvé 43.

333 [1978] AC 70%Camplin, a 15 year old boy, killed a middle aged man by hitting him over the headwyittitelten
pan. At his murder trigCamplirraised the defence of provocation stating that the deceased had raped him and then
laughed at him at which point he lost his control and hit him. The trial judge directed the jury on provocation that
they shold consider whether a reasonable adult would have done as the defendant did and told them that they should
nottakeac o u nt o f adiakagepThe jurydcenvicted Camplin of murder aadgealed contending the trial
judge was wrong to direct theyjtinat age was irrelevant. The House of Lords allowed the appeal and held that the
age of the defendant was relet@tite objective limb of provocatidrord Diplock notedhe reasonable man ... is
a person having the power of selfitrol to be expedaleof an ordinary person of the sex and age of the a&cused
[1978] AC 705, 718.

334 SA Legislative Review Committee, all@yv86 [6.2.5]. See also NSW Select Committee, abh\@l392 [6.163
[6.18].

335 [2012] NSWSC 12271( October 2012). The defendant was a female prostitute who had been sexually abused as a
child. During a sexual encounter with a client she had never met before, the defendant was spoken to about child sex
and was shown a video depicting child sexua&l bypber client. It was found that the defendant had lesbsgll
as a result of hgast experiencasd shailtimately ki#dthe victim, once he expressed his fetighesNSW DPP
accepted a plea to manslaughter on the basis of proviRatlied.s s mloit @idt athat &éin this ca:
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retention of at least a revised form of provocation as the type of case where provocation served a valid
role in relucing murder to manslaughter.

6.2.5 However, itg difficult to formulate a fair and effective replacement model of provocation to
specifically cater for these very rare situations that would not be open to the same problems and type of
mi suse as seen in Victori adgidemhepnefe@bleisolutianioshe d e x
situations in cases suclCampliandButlemay be to ensure a court in sentencing possesses the flexibility

to reflect the culpability of the offender and any genuine mitigating f@atatesr such provocative

conduct from the deceasmtl/oran of f ender 6s cognitive.impair men

6.2.6 SALRI notes that s 32A of tliminal Law (SentencingP88tay provide some flexibility to
recognise such extreme provocation from the deceas@haplmndButle#s Whether this provision
provides sufficient flexibility in sentence warrants further consideration. This will be examined by SALRI
in the second stage.

6.2.7 SALRI is aware that the position of victims of family violence needs to beg cateéfetised.

SALRI reiterates that the reforms to the law efisédince and related issues recommended in this Report

can and should be undertaken regardless of whether provocation is retained, reformed or repealed. It
wishes to consider further if aduial changes to the law are necessary, whether to the law of provocation,
sentencing or some other law (such as a partial defence of diminished responsibility) to provide for the
residual category of case with egregious provocation, especially ihaf amigxviolence, where the
defences of excessive-gelience and selefence are unavailable.

6.3 Marital Coercion

6.3.1 For the sake of completeness, SALRI notesfteée overlooked defence of martial coercion.
Section 328 A of tHériminal Law Consolid#tat 1935SA)provides thatvhilst any presumption of law

that an offence committed by a wife in the presence of her husband is committed under the coercion of
the husband is abolistteth on a charge against a wi frerddr,d@ar any
shall be a goadkefenceo prove that the offence was committed in the presence, and under the coercion,
of t he :tAsImiAdafencedts in Victorig@eand may still exist in NSadd the ACF+©

have been any other defence, and yet any fair minded member of the community, hearing the facts of the case would
not want her [the defamdiaet |Alcexanace eRlr @¥IydmytMarem @&, Re | i
Herald (online), 19 October 2012, <http://www.smh.com.au/nswidbereliedon-provocatior20121018

27tx1.html>.

336 R v Naraydf011] SASCFC 61, [8BI8];R v Li[2016] SASCFC 152, [28], {833] (Stanley J), [8[H4],[61P[74],
[123p[126] (Lovell J).

3¥This was an old common | aw rule dating from medieval
originated in very wearly times when a wifeds subj ec
CommissioneCriminal Liability of Married Persons (Spe@idbfRingsPaper No 2) (January 1975) 6 [6].

338 |t is usually thought that the burden of proof lays on the defence to prove marital coercidralamdéeof
probabilitiesseeR v ShortlafitP96] 1 Cr App R 11R;v Cairf2003] 1 WLR 796. For duress, the burden is on the
prosecution taisprowkiresbeyond reasonable doubtR v Pry¢enreportedSouthwarlCrown Court, 7 March
2013), Sweeneydldhthat idight of theHuman Rights Act 1998) and art 6(2) of theuropean Convention on Human
Rightsthe burden provided by the comparable English sexB@8A of theCLCA, did not remain a persuasive
burden on the defence (as construeshimtndand Cairnsbut rather as placing only an evidential burdéineon
defendanfsee at http://www.iclr.co.uk/maritaicoerciorthe-rulingin-r-v-prycef>). It is assumed théie position
in South Australia is that tbarden of proof remains on the defence to prove marital coercion lwaiahee
probabilitiesSeeGoddard v Osb¢t8&8) 18 SASR 481, 495.

339 Crimes Act 1988ic) s 336.
340 Simon Bronitt and Bernadette McShétrinciples of Criminal (Téavmson Reuter8¢ ed,2010) 361 [6.130].

51
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6.32 Thi s def ence h Maritalnceecciomatesatb anmid legal pnesumptién, when
women had no rights and no independezdina of support, so any wife committing a crime in the
presence of her husband haGéesumption of innocencel n d e r  ¢4oTher pcesumptiondof
innocence is abolished in s 3B8feCriminal Law Consolidation Acbu®#%e right to useith South
Australiaas a defence remains (except for murder and treason).

6.3.3 This defence is wider than duress. Duress requires a threat to kill or cause serious harm to a
persore22whilst marital coercion need not invaitberphysical force or the thredtforce. It requires
the wifeds will to be overbo¥®®ne as a result of

6.3.4 The defence was recergkplained in the controversial trial in England of Vicky3Pilyge
Sweeney J in the following terms:

Thus it was common ground thiae taw recognises, via the defence of marital coercion, that a wife

is morally blameless if she committed an offence (other than murder or treason) only because her
husband was present and coercedi hérat is put pressure of some sort on her to commit th

offence in such a way that, as a result, her will was overborne (in the sense that she was impelled to
commit the offence because she truly believed that she had no real choice but to do so). There was

al so no dispute t haterboraesthetissue is Bnéirelwsubfeetivesit was | | bei
eqgually common ground that a wifeds will would n
just described) if, for example, she was persuaded by force of argument to choose (albeit reluctantly)

to commit the offence rather than to take another course, or if she was persuaded (albeit reluctantly)

to commit the offence out of love for, or loyalty to, her husband or family, or to avoid inconvenience

(whether to herself or others). Helt must have beesverborne (i®vercome) in theense that

she was impelled {mrced) to commit the offence because she truly believed that she had no real

choice but to do s#®

6.3.5 TheVLRCnhnot ed that o6retention of the defence m
violence by men against their partners and the difficulties which women experience in seeking effective
protection against such violesie€he Commission acknowledged that some women who are subjected

to psychological and physical abuse may be forcednit coimes by their husbarseis.

irCaroline Davies, 0iWiaclk yc oPerryccieo nd edfiennccoenioaiGuandiondine)yi t h g e |
8 March 2013;https://lwww.theguardian.com/law/2013/mar/07/vickgrycemaritaicoecionequality.

342 R v Hurley and Muife867] VR 562.

343 Goddard v Osb¢t8&8) 187 SASR 4&Ly Shortlafitb96] 1 Cr App R 11R;v Cairnf2003] 1 WLR 796

344 Vicky Pryce was charged with perverting the course of justice by falsely claiming shdrivitgtieesnable her
husband, a prominent pol i ti cclaamofmarital coersian &gneherduslzamde e d i n
was not accepted by the jury. It was noted that Ms Pryce was an unlikely person to raise the defence. See Siobhan
Weare o6 Mar it al C oJastice bfdhe PeadedBtdsH)Vi £tk § P reducard, affauent and we | |
powerful woman, and a distinguished economist whose job had beesctorative affairs of nations at top

gover nmebavesdbeve®1l 6 The notion, as prosecution counsel s
power ful and successful womand c od |sdabibus.\See Weaaeeabové f or c e
n 344 455.

345 R v Pryc@Jnreported, Crown Court, 7 March 201Sweeney),J<http://www.iclr.co.uk/maritalcoerciorthe-
rulingin-r-v-pryce/>.
346 Stanley Yedroercing Wives into Crid(@992) 6(3Australian Journal of Famil214w215. See also VLRC (2004),

above nL3 122 [3.168]. One author raises the continued b
of the husbandd given the restriSasaon&dwhrtdise &édmmoB S
at Lawds Precipice: An Unwil | i reds)PRrdpatioy id Crima: DérestimandR e e d

Comparative Perspértvdsdge, 2013) 1. See also Weare, abo844455456.
347 VLRC (2004), abovel 122 [3.168].


https://www.theguardian.com/law/marital-coercion
https://www.theguardian.com/law/2013/mar/07/vicky-pryce-marital-coercion-equality
http://cases.iclr.co.uk/index/gateway.aspx?f=pubref&ref=%5B2003%5D%201%20WLR%20796&nxtid=XWLR2003-1-796&t=document-frameset.htm
http://www.iclr.co.uk/marital-coercion-the-ruling-in-r-v-pryce/
http://www.iclr.co.uk/marital-coercion-the-ruling-in-r-v-pryce/
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6.3.6 The existence and operation @ defence are problematic. It must be proved that the defendant

is the legal wife of the man who coerced hekilAde facto or domestic partnerstops not suffice. A

husband cannot claim marital coercion aadt open in a same sex marridgeVLRCn ot ed Ot hat
it is anomalous that the defence currently applies only to married women and not to women in de facto

r el at i®lheselare pbsid difficulties with the discriminatory operation of the defespecially

given the focus of hishAnciRdedissrimmatioron thedasisroebbtle gemdarc e  w
and sexual orientaton As one comment at or nreoce s scompattble withdr ar e
gender gepmdecutioy dpunsel, Mr Edis @Qtly observedt Vicky P y ¢ e O[§heiteai al , ¢
that someori criminal liability depends on whether they are man or woman or within a marriage or long
term cohabitaton s, t o al | modest n sensibilities, absurd.

6337 There has been O6considerabl e oSweepey JRryc® nd t o
noted the defencerisrely raiségand its abolition had been recommended on more than one cé&tasion.

As early as9i6, Viscount Simon DPP v Holnmse®s e mar ked, ©o6we have | eft bel
wi feds subjection to her husband wa®Thedeflgrwe ded b
has been criticisedad & r u | ¥’law athd o t b regardesl hssalicof a bygone adesThe ofience

was abolished in England I May20145¢

6.3.8 For completeness and consisteiméy logicathat therecommendations of this Report relating

to theexplicitrole offamily violence ansbcial frameworkvidenceshould apply to martial ewion.

However, he coninued existence and role of tiefenceof marital coercion gives rise to real concerns,
notably the fact that it is confined to married womhanight also be thought the defence of marital
coecion is unnecessary and the issue of pressure from a domestic partner overbearing the will of another

348 |bid 122 [3.168]. See, for examptenan v Ba§$984) 35 SASR 311.

349 Davies, above 341

BOPaul P erace Guityy Maritél Coercidma def enc e t hat Thé ladepersdentma); 8dviarchc h an g e 6
2013 < http://lwww.independent.co.uk/news/uk/crime/pryaguiltymaritaicoerciora-defencehatfacesmajor
change3524739.html.

351 Edwards, above 346 64.

352 R v Pryc€Unreported,SouthwarkCrown Court, 7 March 2013Sweeney),J<http://www.iclr.co.uk/marital
coerciortherulingin-r-v-pryce/f>.

353 See, for exampl®,v Anne and John D2009] EWCA Crim 860, where a married couple engaged in a fraudulent
life insurance conspiry and t he husband staged his apparent death
of marital coercion was rejected as she was not coerced. At th®©ameraf was noted that the defence had only
beenraised in five reported casesinrfjlas i nce 1925. See Frances Gibbs, ©6AN
e x t r e meThe Timeg@aniine)524 July 2008http://www.thetimes.co.uk/tto/law/article2211720.ecR v
Whelafil937] SASR 23Goddard v Osb¢i8&8) 18 SASR 48hdBrennan v B&s384) 35 SASR 311 are the only
reported South Australian exarafikat could be discoveregke als® v Dempg2900] VSC 527.

354 See, for example, Law CommissRaports @efences of General ApglisatiGomm No 3,1977) [3.53.9]; Joshua
Rozenber g, 6 The Vi c konariRlrcgercielhs b a 8 £ d h b g HThelCgidvdieg Manchi y 6
2013 (onlinek https://www.theguardian.com/commentisfree/2013/mar/07/vigkycemaritalcoerciorthrown
out>.

355 [1946] AC 588.

356 |bid 600.

3%"BBCNewsonl i ne), O6Marital Coer anuagy 2019htd:/emvebbe.com/mewshile s cr app
25852073.

%%8Joshua Rozenberg, 0Defence of mar iThe&ularddooliea), d7iJannaryused b
2014 <https://lwww.theguardian.com/law/2014/jan/17/defenomaritalcoercionvicky-pryceabolished.

359 Anti-Social Behaviour, Crimes and Policind W) 20147 .
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is better dealt within the common law defence of duress, especially with the refinements to explicitly
recognise evidence of family violence and sacmvilork recommended in this Report.

4. For Further Review

The consideation of the problematicdefence of marital coerciam s 328A of theCriminal Law
Consolidation Act 1&35) (which is confined to a wife in a marriagk)a view to its retentioreform
or repeal.

6.4 Killing for  Preservation in an Abusive Domestic Relationship

6.4.1 SALRI notedhat this Reporhas not considered the merits and operation of the Queensland
partial defence of killing for preservation in an abusive domestic relatioraltipnset304B of the

Criminal Code 18Q%d)). The defence was introduced as part of a broader package ofaefddness

concerns relating to family violemcEebruary 2010, following the publication and recommendations of

the 200Homicide in AluesRelationships: A Report on ®afdmeessuccessfully argued, the defence
reduces what would otherwise be murder to manslaughter. The justification for the new partial defence is
well captured by Douglas, who explains:

In theory at least, whdistinguishes this defence from existing defences -defegife and
provocation in Queensland is that the preservation defence does not rely on the accused person
responding to a specific assault or imminent threat from the deceased person and there is n
emphasis on the timeframe between the actions of the deceased and the killing by the accused person
(Exp, notes, 2009: 9). In practice, however, judicial developments in Queerdéfadcselaw,
accentuated subsequent to the reforms, suggest ttaetbethe preservation defence may be
extremely limited. The reforms did not include a specific evidentiary pi@vision.

6.4.2 The introduction of the new partial defence sought to address thetaiibhed concerns
surrounding the inadequacy of legal resggsato persons (often women) who Kill in response to prolonged
family violence, including the restrictive nature of the complete defenededésedt?

6.4.3 In the five years since its introduction, the partial defence has been raised in only a small numbe
of case&3The defence was first raisefFafisssa case in which the female defendant was subsequently
acquitted of murder on the basis ofdefénce.

6.4.4 The partial defence has received mixed appraisals, with several commentators cautioning the
unintended consequences of creating new legal catesgbtielselle Edgeley and Elena Marchetti have

360 Geraldine Mackenzie and Eric Colomicide in Abusive Relationships: A Report (61 IDéfe20@3). See also
QLRC, above A7, 500Rec[21.4].

¥lHeat her Dougl as, 6A Consideration of the Merits of <
Wo me n 6 (Asbrdligh pnd Aldéw Zealand Journal of CB&Tin®@gyiting Exp. Notes: Criminal Code (Abusive
Domestic Relationship Defenand Another Matter) Amendment Bill 2009: Explanatory Notes (2009).

362 Seeaalsoabove [9.1.d]9.1.17].

363 Crofts and Tyson, above?4 864.

364 For further detailsontheallsc ase, see EIli zabeth Sheehy, Julie Stubbs
Battered Women charged with Homicide: Analysing DefenceihguwnR Fal2014) 38/1elbourne University Law
Revie®66; Douglas, above3fl, 374.

365 See, for example, Douglas, abo@hAnt hony Hopkins and Patricia Easteal
Women Who Kil/l in Victoria, WeAtdrmativaLavhlosdar al i a and Que

54
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criticised the Queensland approach to reféiine s cr i bi ng #pstEdgeley andl Marehétti e c t i
argue the defence fails to address the gender bias imh#rerdperation of the complete defence of
selfdefence, noting that the introduction of this abwssieeific partial defence further entrenches such
gender bias in the operation of defences to hor
defenceof seltdefenceOther commentators have questioned the extent to which the partial defence will

be used in practice, including Professor Heather Douglas whose analysis of case law noted an initial trend
towards accessing the complete defence-degalice as opposed to the new partial defence.

5. For Further Review

The consideratiof the operation of th&ueensland defence of killing for preservation in an abusive
domestic relationshgnd the extent to which its initial operation has achieved its aim of impgaling
responsefor persons who kill in response to prolonged family v@lenc

366 Michelle Edgelg nd El ena Marchetti, &é6Women who Killer their A
Rel ationships Def ence Co Rklindens baw Joult?dh) 126.gnor e Real i tyd (2
367 |bid.

368 Douglas, above361



PART 7 1 Alternative Models : Provocation

7.1 England

711 The UK Supr eme Co the lawelataagto ppovosation vs dadvedttohan exteri
beyond r ef o rsptisinyghistightéhat theRBritish Paidiament has made recent major reforms

to abolish the common law defence of provocation in England and Wales and replaceesiyearial

defencef Ol ossntorfols@®.l fThe English model i's of sign

7.1.2 TherecentBritishlegislative reformgere particularigesigned to enhanttee legaprotection

availablen Englancand Wale® battered defendants. Whilst the partial defefferovocation ftHong

been available undbe English common law, the requirement of suddenness made it extremely difficult

in practice fombusedvomen to successfully raise provocatidn.R v Ahluwali@ for example, a
defendant who set her abedivsband alight failed to raise provocation at trial as she was unable to point

to a sudden and temporary loss of-cgmifrol. Instead, the defendant had to rely on diminished
responsibility: partiald e f ence t hat has bédlreres < r3g(bnd s anav@ilablef or i
in South Australia® In R v Thorntémn,the court reached a similar result, affirming that, even if a
defendant can establish that she was sufferinpfeomt er e d w o fBSVS at the teng of the o me
killing, an element of suddenness had to be present to establish provocation.

7.1.3 In 2009, the BritisRarliament sought to address the gender bias inherent in the traditional law of
provocation, by replacing provocatiowith a newpartidd e f ence ofc o @ ltoThetnéw f s el
partial defence seek® better accommodate cases involving battered women, by removing the
requirement of suddenneé8gs,nd ext ending the defence to indiuvi
serious violem e7@'he defence does not apply where the defendamt iekbponse to sexual infidetity

or in a 6consid®red desire for revenged.

7.1.4 Whilst the removal of the requirement of suddennessti@atedprase in its apmation to
battered defendarsstheneed for a loss of selbntrol remains a core component of the new defence.

369 Attorney General for Jersey f26adleg AC 580, 594 [27]. SeelaAso Commissioof England and Waleahove n
48 [2.10].

SKesar Zaman, 6l s the Defence of Loss of Control a o0Be
Provocat i o dmfvérsity & Bradiord Stadént Davi JaBealfurther above [6.6[6]1.22].

371 [1992] 4 All ER 889.
372 Zaman above n 370.

373 Mr Charles of the Aboriginal Legal Rights Movement and Mr Caldicott in their consultation with SALRI urged
consideration of diminished respbility as a substitatpartial defence shouldpocation be abolished. See further
below [11.1.8[11.1.7].

374 [1992] 1 AIER 306.

375 Coroners and Justice Adi2000 1, s 56.

376 |bid s 54.

377 bid.

378 |bid s 55(3).

379 |bid s 55(6)(c).

380 |bid s 54(4).

381 Amanda Clougl® dss of SelCont r o | as a Defence: The KéoyrnatodCriRiegb!l aci n
Law118, 123.

382 Coroners and Justice Adi2000 1, s 54(1)(a).
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The retention of loss of sekbntrol is problematic, as it arguably excludes a significant proportion of
battered defendants from the protection of the defeitice. establistd that when a battered woman
kills, she is more likely to use a weapon, or to strike when her abuser is urredgisuthe killing

might be preceded by an act of abuse, the risk to the defendant might not necessasiy\Mbefatal.

womankillsihm hese circumstances, it is unlikely that
signs of outburstd typi esdaHislhgs sparkesl someé @rcerrdintieiUKh a
thatlossofsef ont r ol r ef | e dunder aanewgeist provocatienwith allntsipreniays

problems (notably gender biaa)her thanrgy substanti@hange in the operation of the $ew.

7.1.5 Other commentators, in contrast, have suggested tRairtreers and Justice AdiL200@ent

toofar in rectifying the gendered operation of the law of provogailmonagh, for example, suggests

that the legislative reforms have the potential to create a double standard, whereby female perpetrators of
violence receive more lenient treatment thde pespetrators?Given that loss of satbntrol is a

relatively new defence, it is too soon to determine whether these criticismseaidwaligkhilst it is

generally accepted that the new mbdslimproved the situatioor fbattered women who kitheir

abusers, the overall effect of the reforms will only become apparent as a body of casesfaw evolves.

7.1.6 The Law Society of South Australia has suggestedtthasif 6i nevi t abl ed t hat
for the retention of the present law of protiocais not acceptable, then the English model of loss of
control should be considered as an altera&lives significant that the English model has attracted
criticism owing to its drafting and complexityawyers and judges have described the neavdaw 6 a n
incredibly complicated pie&e of | egislationd, e

383 Kate FitzGi bbon, OReplacing Provocation ierebBregl oafd Losd W4l
(2013) 4Qournal of Law and S28&t291; NicolaWalkeBat t er ed Women, Startled House
SelfDefence: Angldu st r al i an P e rleumal of Ciiminal #8%, 48372466L 3 ) 7 7

384 See, for exampl VLRC (2004), abovelB 62 [3.11]; Wake, abov8&88 456;JuliaT o | mi e, 6Battered D
and the Criminal Defencesto Murdere s sons f r om QVaikatosavdRev@ino4; Brice Ropertdol,
6Battered Woman Syndr ome: E ®tpge katv R&2¢w, 2r'g.nce in Acti on?d

385 Edwards, above 8 233, 240.

386 |bid 224.

¥See, for example, EIllis Kewley, O6Shoul d Notihcastlas s of C
Reviedb;Fitz-Gibbon,Homicide Law Reform, Gender and the ProvocaitioneDéfeh8&187Fitz-Gibbon,above
n 383 29®298.

388 Zamanabove r87Q 10; Clouglabove 381 126.

B Mel ani e Mc Donagh, 6An Unj u s tThe Timegorlime), s30 JulV i 2008 of )
<http://www.thetimes.co.uk/tto/law/columnists/article204 7464z deitzGibbon,above 883 283.

3% Zaman, above 37Q 11.

391 |bid 12. See ald¢torder and Fitz5ibbon,above 88

392 SA Legislative Review Committee, ali@vg9. See Law Society Rigsiondated 2 June 2015, Imgunto the
Parti al Defence of Provocationd,
<https://www.lawsocietysa.asn.au/pdf/Submissions/020615 _Indntinythe Partial_Defence_of Provocation.p
df>.

393 Fitz-Gibbon Homicide Law Reform, Gender and the ProvogcalioneDdfea8a139, 148148, 226228.

¥ pbid227. One view is the new |l aw is o6highly problematic
model of provocatior®liver Quick and Celia WellsPar t i al Reform of Partial Def en
and Wal e s dAugtallad & Reéw Zdakr(d Jgurnal of Crin3iBio|@B346. See also Fi&bbon, above n
383 299302.
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7.1.7 SALRI recognisehe need for any new model to be simpler than the current overly complex
lawsz%s For this reasorthe English model may not be ideal.

7.1.8 SALRI notes thatthEn gl i sh model , despite the Law Soci
suitable in a South Australian context and further examination is required. SALRI proposes to consider
the English model and others in more detail in the second stage.

7.2 New South Wales

7.2.1 An option for South Australia is to retain the provocation debericeformtin an attempt to

remove both the homosexual advance defence and other inappropriate features. An illustrative example
is New South Wales, which has recently refatstedof provocation to provide a more limited partial
defence; that @éxtreme provocatidn.

7.2.2 On 13 June 2014, NSW enacted Ghienes Amendment (Provocation) ABbISX@)L4vhich
introduced the <conceperexdréme prevecativier mehargerofanurdectat i on 6
be reduced to manslaughter, the provocative conduct must constitute a serious indicte#ie luéfence.
catalyst for th&iSW reform was the controversial cas® of Sing#r Another consideration for the

changes was the need for tefence be accessible to womeho may be provoked into killing their

male abusers in a family violence cotttext.

7.2.3 The terms of reference of the NSW Select Committee on the Partial Defence of P#evocation
required 6t he Co mnthetpartiabefericeoshould bre setaideel, abolgled, or vieether

the el ements of the partial defence shwotlhed be a
Committee recognised the irdre genderbias of provocatieft and its other criticissnbut
recommended that provocatismouldo e r et ai ned to o6all ow for cases
fall short of selflefence or excessiselfdefencézThe Committee recommended that provocation be
retained in a revised form of &égross provocatio

395 Sedurtherabove4.1.49[4.1.13].
396 Crimes Act 190BA)s 23(2)(b).

397 [2012] NSWSC 937 (7 June 20(}e facts of Singh are set out abovi®.&t9]).In Singhthe defendant was
successfully able to rely on provocation, after he killed his wife by slashing her throat with a box cutter. The defendant

successul 'y argued at trial he was O6provokedd into killi
love with another man and would have him deported. See NSW Select Committeglabove n
398 NSW Select Committee, abovEln 191 [ 9. 5] ; Womends EI eSelecoGomnitteéankthdy , S

Patial Defence of Provp@afiogust 2012, 1; Justice Action, Submission NdS&deitt Committee on the Partial Defence
of Provocatibd August 2012, 2.

399 The Committee members were the Hon Reverend Frederick Nile (Christian Democratic Party, Chair), the Hon Trevor
Khan (National Party), the Hon David Clarke (Liberal Party), Scot McDonald (Liberal Party), the Hon Adam Seatrle
(Australian Labor Party), Davitio8bridge (the Greens) and Helen Westwood (Australian Labor Party). The
Committee delivered its final unanimous report on 23 April 20¥&dregard t62 written submissions.

400 NSWSelect Committee, abovéi 2 [1.6].

401 |bid 45 [4.56][4.61].See further aboVy6.1.1$[6.1.22].
402 |hid 195 [9.30].

403 |bid.
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7.2.4 The NSW Attorney Generalu ppor t ed t ihtertiolCto netairthé deferedts assist
victims of family violence, but ff or medachiehee vi ew
that intento+This model of extreme provocation ismonfirmed in s 23 of tii&imes Act 1900SW):05

7.2.5 The NSW changesarrowed the provocation defence by only making it applicable in
circumstances where the provocative conduct of
offence carryingnore than five yed@sprisonmentysFurther, thewew NSW modealpecifically excludes

the homosexual advance defence with the provisi
provocation if the conduct was only a-mmbent sexual advanicethe accused or the accused incited

the conduct in order to provide an excuse to use violence against thedtfeceased

7.2.6 In relation to the question of persons who kill those who abuse them, the NSW Parliament
intended that the new model of extrgmrevocation would also help to remedy the gender bias of the
common law model, which requires that the loss of control and killing occur immediately or very soon
after the provocative condéeSectior23(4) of the€€Crimes Act 190O0NS W) pr o v iudiefthet hat ¢
deceased may constitute extreme provocation even if the conduct did not occur immediately before the
act causing deatho

7.2.7 SALRInotes the aspect of the NSW model that prevents anyiglent sexual advance from
amounting to extreme provocatiortheNSW model avoidsharacterising the exclusion as being limited
to nonviolent homosexual advances. SALRI considers (as didaikitltees) that it is preferadbé

in this regard, the law applies equally to all types-viohemt sexual advees.

7.2.8 The NSW model also avoids assumingpntrast tahe traditional law of provocation, the

sexuality of the person making the advance and the person subject to the advance, just because of the
biological sex of both parties. This development ispajgteobecause the law ought to recognise that
human sexuality is broader than the simple duality of homosexual or heterosexual, but encompasses
bisexual, queer, intersex, and transgender sexuality.

7.2.9 However, the NSW reform, whilst an improvement ondhenon law in this context, is open

to criticism in several importantgests. First, the NSW model may completely close the door to the
problematic gay pardefencei This is because rarely would the allegedly provocative conduct consist
only of thesexual advance. It may well be linked with other conduct that may undermine the effectiveness
of the exclusionary promis. The NSW model which prevents a ngolent sexual advan@®m

amounting toextremeprovocationmay not apply in a factual scenavhere the nomiolent sexual

advance is accompanied by provocative conduct that amounts to a serious indictable offence such as
certain threats or assaults (although an indecent assault in itself does not amount to a serious indictable
offence). It wouldeem that, in such circumstances under the NSW model, extreme provocation can be

404 NSW Department of Attorney General and JufRiefarm of the Partial Defence of RiDisocessim Paper, 2013)
233.

405 See Thomas Crofts aAdie Loughnan®r ovocati on, NSW Style: Reform of th

[2014]Criminal Law Revi®A& for discussion of the differences between the Gomneie s model and t ha
406 Crimes AA900( NSW) s 23(2)(d). A o6serious indictable offenc
imprisonment@rimes Act 1900NS W) s 4) . I n South Australia, it is ter

407 Crimes Act 1909SW) 23(3). See also behppendix 4117.

408 Fitz-Gibbon,Homicide Law Reform, Gender and the ProvocationeD#di&86881.
409 This theme was noted $ALRI in its consultatiorylb GBTIQ groups.

410 See also aboy®5.1¢[5.5.14].
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raised as a defence and thewnolent sexual advance may still be considered as part of the wider factual
matrix that forms the alleged provocative condiicistherefore unclear ifrn-violent sexuadvance
would be rcluded from consideration in sedftumstances

7.2.10 Secondly, the NSW model arguably doefsithoaddress the gender bias of the current law and
sufficiently cater for victims of family violemde Kkill422 While it does away with the need for the
provocative conduct and the lethal response to be proximate in time, it has no explicit focus in its language
on family violence scenarios. Further, removing the need for immediacy of retaliati@catvprov
conduct substantially changes the nature of provocation from the common law model, which requires a
near immediate loss of contGlven the recent nature of the NSW refothesr impact in practice is

yet to emerge in case law.

7.2.11 Thirdly,the NSWho d el of 0 e x tigcemplexIf @ mew, pateatiallly mmaverc@dmplex

statutory model is implemented in South Australia, there is a real risk of uncertainty in its application.
Problems may arise such as inadequate judicial directions tgardexyrthe resolution of the serious
indictable offence, the partial defence not being correctly applied by juries and consequential appeals and
retrialsThe prospect under the NSW model of two effective trials within the opnadrtalyesolve the

conmi ssion of a O6serious indictable offenced6 and
made, raised realconcernslito Cal di cott and ot her expeltwagnced |
emphasised to SALRI that the NSW model is tikesult in even further complexity and uncertainty

than under the present law. It was pointed out to SALRI that, when a criticism of the current law of
provocation is its complexity and difficulty in applicéibns problemati¢to introduce a potemtily

even more confusing and complex model of provocation as with the NSW*model.

7.2.12 There are further concerns with the NSW mobel.establish extreme provocation, the
provocative conduct must have both caused the deferatahh ordinary persémto lose sel€ontrol.

This deviation from the previous test, which necessitated an assessment from the perspective of an
ordinary person in the position of the accused, has been criticised for focusing too much on objective
considerations? The subjectivexperiences of family violence are seldom understood by ordinary
peopleitand hence this test may wellit important considerations from the teial.

411 See also aboy®.6.1¢[5.6.10].
412 See further aboy6.1.1§[6.1.22].
413 Sedurther abové4.1.49[4.1.13].

414 Similarly, the English modeldoks of contrdtto replace the common law model of provocation appears to be overly
complex. See furthabove [7.1.8]7.1.8].

415 Crimes Act 19(00SW) s 2(c).

416 |bid s 2(d).

417 Letter from the Law Society of New South Wales to the NSW Department of Attorney General and Justice, 18
November 2013, 2; Legal Aid NSW Submission to NSW Department of Attorney General arRe3pstise, to
Exposure Draft Bill to the Crimes Améhdnaaation) Bill 2008/ember 2013;2, Graeme Cross, to Criminal Law
Review, NSW Department of Attorr@gneral and Justice, 15 November 2013, 3.

“48Womenods Legal Services NSW, Submissi on RésponsHipiBur®epart
Draft Bill to the Crimes Amendment (Provozati8ni8iNlovember 2013, 6.

419 Julie Stubbs, to Criminal Law Review, NSW Department of At@eneyal and Justice, 20 November 2813
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7.2.13 Retaining the requirement for a loss ofcesifrol, has also been criticised, especially as it may
fal to accommodate victims of family violence who experience-laustoeffectand/or who Kkill in
circumstances where their abuser does not present an immediaae threat

7.2.14 Critics of extreme provocation have argued that provocation ought to have beed abolish
altogether, as even revised medmas$asobeeninbtedthatt ai n
victims of familywiolencewnho kill their abuser are likely to be better assisted by the complete and partial
defences of selfefence and excessseHdefenceather than any revised model of provocation.

7.2.15 SALRI notes that the NSW model, despite its advantages over the present law, may not be suitable
in a South Australian contesdnd further examination is required. SALRI proposes to cohsits\w
model and others in more detail in the second stage.

7.3 NSW Model:  Provocative conduct as a serious indictable offence

731 The NSW model of ©6extreme provocationd is an
SALRI 6s consul tdate haeidentdied gotential prebdemswith thedNSW approach.

7.3.2 The NSWmodelrequires the provocati conduct of the deceased to amourd serious

indictable offencelhis has been highlighted to SALRI as a particular coBoenmentators have

expressed concern about requiring the provocative conduct to be a serious indictable offence as a
threshold teses For the NSW Attornegeneral, this was to achieve the policy intent of restricting the
availability of the defence, while retaining itéotvi ms of domesti c vi ol ence a:
will generally involve seri ous i“2¢B5ALRkals@anbtésthato f f e n
the modern concept of family or domestic violence extends to financial or emotioffal abuse.

733 The princiopal concern, however, with this th
poi nt of 4“2May victidseohfaomylydviolence who are subjected to multiple and persistent acts
of abuse, which may not necessarily constitubeissendictable offences, may well fail to meet that

420 Graeme Cross, to Criminal Law Review, NSW DepartmAttboieyGeneral and Justice, 15 November 2013, 3;
See Tarrangbove n285 194f o r di scussion on the 0s PaliamerianyrDehate f f e c t
Legislative Council, 25 March 2014, 27690 (David Shoebridge).

421 Fitz-Gibbon, (2017, forthcomingpove n83 Kate FitzGibbon, to Criminal Law Review, NSW Dépant of
Attorney General and Justice, 15 November 2013, 7.

422 Moshidesabove 38 iii; Redfern Legal Centre, Submission No 42 to Select Committee on thBd?antal of
Provocation, 24 August 2012, 4. See also Bglpendix 1, 105 and Appendix 2, 112.

423 Spefurther belowT.3.19[7.3.11].

424 See aboviy.2.99[7.2.14].

425 Kate FitzGibbon, to Criminal Law Review, NSW Department of Atte@aeral andustice, 15 November 2013,

3; Julie Stubbs, to Criminal Law Review, NSW Department of AtBenesal and Justice, 20 November 2013, 3;
Graeme Cross, to Criminal Law Review, NSW Department of Attaeneyal and Justice, 15 November 2013, 5

426 NSW Deparnent of Attorney General and Justédmve m04 3.

427 See the definitioaf 6 f ami | y v i ol bterceatidon Arders Prevéntiom of Abube§SAgt 366%Delow
Appendix 6, 123

428 Spe belowAppendix 1, 104 and Appendix 2, A $tudy completed biate FitzGibbon reveal that the majority
of cases ithe period January 2005 to June 2013 where the defendant successfully relied on provocatibn, would
be able to suffice this thresholdl dxence extreme provocation under the NSW moddater FitzGibbon, to
Criminal Law Review, NSW Department of Attof@eperal and Justice, 15 November 2013, 2alsdetz-

Gibbon, (2017, forthcomingpove 83

61
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threshold?® For example, typical family violence offences such as contravention of an intervention
order#oaffrayssistalkings2various types of assgalnd even assault causing Famould not amount

to a major indictable offence in South Australia. To eliminate such a wide range of significant criminality
from satisfying the threshold for extreme provocation to apply greatly restricts thepdnptilgy of

such gartialdefence. The NSW modelddails to have regard to such forms of indirect family violence
such as emotional or financial abuseotid@arily wilhot amount to amdictableoffence.

7.3.4 Family violence also takes the form of a cumulative series of offences that have ggitally fail

be criminalised by the criminal justice systételated to this, a defendant may also, nedér the
NSWmodet o prove that the victimbdés conduct did ind
raises its own difficultie®)suchthaba tri al wi thin a#triald may wel

7.3.5 The common law position is already conféesargd theNSWrequirementhat adefendant may

need to prove that they themsslwere the direct victim ofe@rious indictable offenaad notsome

other lesserious adbrings only further complicatiom the lawte This is likely, as was pointed out to

SALRI in its consultation, to prove neither simple nor straightforward and may lead to further confusion
and complexity for the jury at trial. The prospecemutiee NSW model of two effective trials, one to

resolve the commission of a serious indictable offence and one to resolve whether murder or manslaughter
has been made, may well complicate proce&elings.

429 Julie Stubbs, to Criminal Law Review, NSW Department of At@emeyal and Justice, 20 November 213,
Kate FitzGibbon, to Criminal Law Review, N®#&partment of Attornegeneral and Justice, 15 November 2013,
3 (Dr Fitz-Gibbon alsdhighlights that if a person, and particularly a victim of domesticislaugetim of a major
indictable offence then they should be able to access a full)deédacéom the Law Society of New South Wales
to the NSW Department of Attorney General and Justice, 18 November 2013, 1.

430 Intervention Orders (Prevention of AbusépAgs 3009

431 Criminal Law Consolidation Acs1835.

432 |bid s19AA.

433 |bid s20.

434 |bid s 20(4).

“¥5Womenbds Legal Services NSW, Submi ssion to NSW Depart
Exposure Draft Bill to the Crimes Amendment (Provocation) Bill 2013, 14 November 2013, 3; Legal Aid NSW
Submission to NSW Departmef Attorney General and Justice, Response to Exposure Draft Bill to the Crimes
Amendment (Provocation) Bill 2013, November,20TThe Commission also did not advocate for such a threshold
test on the grounds t hatofi tabbudsiidv elNGWSElemtCooognitieehslepvstbh;e t r
n 11, [6.28p[6.35].

436 There are often no witnesseghimfamily violence bar the victidictims of familyiolence are also often too scared
to report an act of their abuser. See Women6s Legal
General and Justice, Response to Exposure Draft Bill to the Crimes Amendment (Provocation) Bill 2013, 14
November2013, 4; New South Wales, Parliamentary Debates, Legislative Council, 25 March 2014, 27690 (David
Shoebridge).

437 Julie Stubbs, to Criminal Law Review, NSW Department of At@emeyal and Justice, 20 November 2013, 5;
Womeno6s Legal S esiorv tb Bl DepaBrivént of SAttdoneyi General and Justice, Response to
Exposure Draft Bill to the Crimes Amendment (Provocation) Bill 2013, 14 November 3@&3aldo below
Appendix 1, 105 and Appendix 2, 111.

438 James Moshides, Submission No 50 to &#euhittee on the Partial Defence of Provocation, 8 August 2R12, 3;

v Mankoti€2001)120 A Crim R 492, 495 [@R]9]
439 Julie Stubbs, to Criminal Law Review, NSW Department of At@eneyal and Justice, 20 November 2013, 3.
440 This theme was strongly expressed to SALRI in its consultatioslo8#&ependix 1, 105 and Appendix 2, 111.
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7.3.6 In a similar vein, where an exclusionary model exists, the trier of fact may still need to determine
what act constituted the provocative condudhe excluded conduct or some other corvduthis
issue is exemplified by the English caBevaElintot?

7.3.7 SALRI was initially attracted to the NSW model. It is a significant improvement over the current
common | aw model . 't has three distinct benefit
conduct that is only a nmlent sexual advarteeThis removes (or at least seeks to remove) the
offensive gay panic aspect of provocation. Secondly, the NSW model also purports to provide for victims
of family violence in removing the need for immediacy of the act done in response to the pf@vocation.
Thid!l y, by confining 6extreme provocationd to a s
in South Australia), slights as in controversial cases SuujizaglRamageould be uable to amount

to provocation.

7.3.8 However, on further scruginthere are major concerns with the NSW modelkdtved little
support during SALRI®&s consultation. Al l attenc
the NSW model as too restrictive and/or overly cormplex.

7.3.9 It was noted that while theS\WW model offers initial appeal for the reasons noted above, it is also
encumbered by drawbacks. It was noted that the NSW approach heavily restricts provocation and renders
it an inflexible defence, requiring as it dodsr s 23(2)(hat the provocatéesconduct itself constitutes

a serious indictable offence. Concerns were expressed that this requirement may restrict the defence to
the point of redundanes.lt was noted victims of family violence who kill their abusers may be unable

to establish the camission of a serious indictable (as opposed to some lesser) offence by their abuser. A
retrospective study undertaken by one participa
cases in which the partial defence of provocation was sllgaesséa in NSW in the ten years prior to

the changes would be excluded from the remit of
participants believed that if one of the main justifications for retaining a partial defence of provocation is
to offer an accessible avenue away from murder for persons who kill in response to prolonged family
violence, then the NSW model Vikiélypresent major barriers for such defendants.

7.3.10 The extreme provocation model was also criticised by roundtablgapestas uncleér if

extreme provocation cannot be argued when the conduchiyasonviolent sexual advance, this
potentially leaves the door open for a homosexual advance argument to be advanced if the provocative
conduct was a nerolent sexual advance combined with some other offensive conduct amounting to a
serious indictablédfence.

7.3.11 SALRI considers that, although the NSW model has some benefits at face value, it has major
problems of both policy and practice. SALRI notes that the NSW model may not be suitable in a South

441 See belowppendix 2, 111.

442 [2012]3 WLR 515 In Clintona husband kikkhis wifeafter she had confessed to infidelity and taunted him about
suicide. Atthetim&n gl and had enacted t hceo nétpraorltd atlo dreefpelnaccee opfr o
likewise an exclusionary model, which explicitly excluded infidelty #amn g a o6t r i gger &8 t o mu|
appeal, the court determined that the infidelity trigger could not be considered in isolation, where there are other
potential triggers. See d#BW Select Committee, abovéIn10®109 [6.8&]6.100]See further above [3.74.5]
[3.7.23].

443 Section 23(3)(&rimes Act 1909SW).

444 |bid s 23(4).

445 See belowppendix 1, 1@8.05 and Appendix 2, &112.

446 See belowAppendixl, 104 and Appendix 2, 18ke also Fi@ibbon, (2017, forthcominglbove 83
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Australian context and further examination is req8if¢dr| proposes to considbe NSW model and
others in the second stage.

6. For Further Review

The further considation ofsuch alternative modelsabolshingprovocation as the NSW mode]| of
60extr eme gssetooutmes 23tof tl@mm@és AcBQ0( NSW) and 61l oss agf cont
set out in s 54 of tHéoroners and Justice Aqi2009

7.4  ExcludingaNon -Violent Sexual Advance as Provocation

7.4.1 The model of excluding a neiolent homosexual advance or anyviolent sexual advance
from amounting to provocation has besmployed in the ACT, the Northern Territory and NSW and is
now incorprated in Queensland in the Act passed on 21 Marc#72017

7.4.2 The new Queensland model provides that aviotent sexual advance cannot amount to
provocation unless it is of @&xception@icharacterSALRI notes that, although the new Queensland
provision is an important legislative expression afisoriminatia, it still raises problems. The difficulty
in separating @on-violent sexual advance from its likely mfaetual matrix remainsh& Queensland
modelalsodoesnot completely close the door to glneblematic gay panic aspeqgbraivocationf the
nonviolent sexual advance from the deceased is@fcaptiondicharacter. Just what woskparate

an @xception@non-violent sexual advance from wexceptionable nenolent sexual advance is
unclear. SALRI notes the comments of the Queenslandefd@eneral tht no examples are provided

of what circumstances midil within the definitionad re xéc e pt i onal ¢ h &Geremlt er 6 .
explained that it owil]l b e d@ycnaastet ebra sfiosr. iseh eT htirsi
intended to | imit the circumstances of %4an excep

7.4.3 SALRI agrees that the current law of provocation in South Australia needs reform to make sure,
at the least, that any nraolent sexual advance (nobfowed to a gay sexual advance) should not be
capable of amounting to provocation. However, as previously dis€adtsedigh such a provision will

serve as an important legislative statement edisenminatory intention, SALRI considers that its
practcal value will be strictly limited, if not illusory. SALRI does not propose any model confined to
excluding a newiolent sexual advance from the ambit of provocation. Wider reform is necessary.

447 See alsthe Criminal Law Consolidation (Provocation) Amendment BilligBd8uced into th&outh Australian
Legislative Council by the Hon Tammy Fr&dgh Australi®&arliamentaryb@esd egislative Council, 1 M&13,
38043808 (Tammy Franks).

448 Queensland?arliamentary Dephéggslative Assembly, 30 November 2016, 868&lso QueenslaRdyliamentary
Debatekegislative Assembly, 21 March 20156632

449 See abovi®.61]0[5.6.10].
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8.1 Issue for the Court and 6Label sb

8.1.1 A strong, though not universakew presented to SALRI during its consultation to date is that
provocation is inherently flawed and should be abolished and the issue of any provocative conduct from
the deceased should be left to the court to address in mitigation on $ehtenasgment is based on

the fact that as provocation is dealt with purely as a sentencing factor in all other crimes and sufficient
flexibility in sentencing practices should provide adequate recognition of differing levels of“gulpability.

8.1.2 Various law reform agcies have expressed this vidve Model Criminal Code Officérs
Committee suggested:

In place of the partial defence of provocation, with all its doctrinal defects, the sentencing process
offers a flexible means of accommodating differences in dylpabiteen offenders. Some hot

blooded killers are morally as culpable as the worst of murderers. Some are far less culpable. The
differences can be reflected as they are at present, in the severity of the ptihishment.

8.1.3 TheVLRCexpressed a similar view:

Generally the | abel O6murder®6 applies to those wh
i njury which results in death, while the | abel 06
defence of provocation is the main exceptidhisgprinciple. Our view is that where the accused

has an intention to kill or to cause serious injury, the accused should be labelled a murderer. The fact

that a person Kills because they have losbs#lbl (as in the case of provocation) or betaege

are suffering from a mental condition such as depression, which does not amount to a mental

impairment, is not sufficient to distinguish them from other intentionab¥illers.

8.14 TheVLRCaccordingly recommended t hetldbéabblishedoar t i a
[and] relevant circumstances of the offence, including provocation, should be taken into account at
sentencing as they c#®rrently are for other offe

There is a division of opinion in SALRI®&6s consultatic
Many of the participants in the roundtable meetings favoured the abolition of the partial defence of provocation, with
some members expressing strong support for this option. Participants criticised the homosexual advance defence as
being archaic, outdated, offensive and liable to encourage victim blaming. Participants also noted that the operation
of the provocation defenaeas problematic in other respects, such as its gendérhbi@swas support for
provocation being wholly abolished, as participants considered that reform of the homosexual advance aspect of the
defence alone could fail to remove the discriminaspacts of the defence (whether in terms of sexual orientation
or gender) in practice. Many pgyéais opposedt i nker i ngd or r elh contest @amet of t h
roundtable participants did not support abolition of the provocation defencebasishthat it could lead to a
situatiorof unfairneswhere any new statutory law might not be as flexible as thecoummon lanSouth Australia
retains a general mandatory minimum sentence for niitderdefence were abolished, and if a Soigtraian
court heard a murder case involving mitigating circumstances of a nature that would otherwise give rise to a
provocaion defence, the court should possefficiently flexible sentencing options, so judges may adequately take
into account any nigiating circumstances on senteBee.belowppendix 1, 10102 and Appendix 2, 108.

451 See, for examplEprder,above 312 157;Model Criminal Code OfficéiGommittee above nl26 107;NZLC,
above rb4, 13 77 [L83] VLRC (2004), abovelR 5556 [2.94[2.94], 57 [2.100], 58 Red dsmaniaRarliamentary
Debateblouse of Assembly, 20 March 2003,80/(ackson, Attorney General).

452 Model Criminal Code Officé&Sommittee, aboveI?§ 105.
453 VLRC (2004, above i3 9 [1.21].
454 |bid 58 Rec 1.
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8.1.5 TheLRCWAreached a similar conclusisit.h e Commi ssi on di lhbelob t con

mur der is unfair or mi sl eading for a provoked
affecting culpability for intentional ki4sl i ngs
The Commission expressed its belisfat t he wusual sentencing proces
those cases of provocation that calll for | enier

sentencing process and thasitvell accustomed to taking into account aggnavating and mitigating
factiors. 0

8.1.6 The contrary argument presented to both SALRI and other law reform bodies is that the partial
defence all ows for suitabl e redMcQalgicoit iotedbbtmSADRI an o
that offenders stuld not be labelled as murdsrterless their conduct truly deserves that4abéle

NSWLRCs i mi | arly asserted that pr ovokecdntrdt donbti ngs 0
fall within the worst category of unlawful homicide, anddheref s houl d not b#® cl ass
The Law Society of South Australia argued to the South Australian Legislative Review Committee that it
may be 6édunfair and unjustd to | abel an offender
and there is an O6infinited number of sitwuations
murderis: There $ thus benefit it is asserted to retagnpartial defence.

8.1.7 Itis argued thato abolish the partial defence in favour of dealing with provocation at sentencing
fails to acknowledge the importance of offence labels in distinguishing between the differing levels of
culpability of offenders who commit manslaughter as opposed &r#akskociate Professor Crofts
explained to the NSW Select Committee of the importance of labelling in the crindirzdlelavere

incredibly important in criminal law. Criminal law is stigmatising. If we think a person deserves some sort of
reduced sdance because they are less culpable, that should be reflected in what the§sare called.

8.1.8 However, the NSW Director of Public Prosecutions, Mr Babb QC, disagreed, arguing that where
an offender intentionally kills in circumstances wherdessatice is rioavailable, the offence is
appropriately dealt with as murder and not manslatigiMerBabb explained how, in his view,
provocation is essentially a factor that may impact upon the culpability of an offender, and such factors

455 | RCWA, above 041, 2216222.
456 |bid 218.
457 |bid 22®221.

458 See, for example, CandTyson,above 94 873874; NSW Select Committee, aboté, 168 [5.8], 69 [5.10]
[5.11][5.129[5.13].

459 See also Law Society submission to the Hon Tammy Franks dated 26 Jund7]}P]13

<https://www.lawsocietysa.asn.au/submissions/130626_Abolition_of the Defence_of Provocation_in_South_Au
stralia.pdf; Law Societyf South Australia submissidune 2015 to Inquiry dnthe Partial Defence of Provocation,
1-2,
<https://www.lawsocietysa.asn.au/pdf/Submissions/020615_Inquiry_into_the_Partial_Déf&rogooation.p
df>.

460 NSWLRCabove L0, 26 [2.36].

461 SA Legislative Review Committee, abdvé 87 [6.2.6].

462 See, for example, Cfind Loughnan, abovelB8Q 2030, 41 NSW Select Committee, abov&ln69 [5.10]; SA
Legislative Review Committeeg\abnl?, 3536 [6.2.4]; Crofts afityson,above 294 8733874.

463 Assocate Professor Thomas Crofts, University of Sydney Law School, Evidence, 29 Augist@6te2i by NSW
Select Committee, abovéX) 69 [5.11]. See also SAitlagive Review Committee, abov&, 8536 [6.2.4].

464 NSW Select Committee, abovELNG9 [5.12].
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are appropriately considebgdthe sentencing judge (as they are in sentencing for all offences other than
murder)ss

8.1.9 New South Wales has a regime of standard minimwparaa periods under ti&rimes
(Sentencing Procedure) ACTHEO9EEW Select Committee noted that a numbpartitipants to its

Inquiry felt that the NSW sentencing legislation was sufficiently flexible to reflect mitigating factors. But
the Select Committee was concerned that simply moving consideration of provocation to sentencing may
result in injustices, piaularly for victims of prolonged family violence who kill their violent afsusers.

The Committee also considered the issue of appropriate labelling and accepted the view put by Professor
Crofts and others that there is an appropriately different lstighod and moral opprobrium attached

to the offence of 0 mu rsédlBerCOmmittaeswasocpnpeonsdahat if th@pamied n s |
defence of provocation were abolished and that provocative conduct was to be considered only as a

sentencing faato, there is a risk that some offenders w
would be convicted of murder and would consequently carry that stigma with them, even in the event that
a 06l enientd sentence were I mposed.

8.1.10 SALRI expresse®finalview at this stage on the issue of labelling and sentencec@#idirs
that it is closely linked with thigal question of mandatory sentencing for murder and the need to ensure
that there is sufficient flexity in sentencing for the offenaiemurder.

8.2 Intera ction with Mandatory Sentencing

8.2.1 The generalmandatory minimum sentence 26 yearsmprisonment in South Australia for

murder is material to the rationale and retention of the partial defence of provocation. It is widely (though
not universallyy® accepted that provocation retains significance to fidakility in sentencing in a

regime where the offence of murder attracts a mandatory seraeocs. Law Reform Commissions

have studied the partial defence of provocation anddraleded that where the sentence for murder

is mandatory life imprisonment, the defence should be retd@ihedsouth Australian Legislative Review
Committee took a similarviewmn d i n 2014 recommended that o6if re
be pursued in future, such reform should only take place in conjunction with a wholesale review of any
mandatory sentencing provisions t fautisdictengsuehl so a

465 |bid 69 [5.13]. The South AustralidRP, Adam Kimber SC, similarly told the SA Legislative Review Committee
there were Overy good argumengsoéforofgeeni ggtsi debdf p
opinion, where what youdre really talking about is th
in sentencing.d® See 0Gay Rights Gr chuepds iwa nSto ubhé&a yA uPsa ri
Advertisépbnline), 25 June 20Xéhttp://www.adelaidenow.com.au/news/sotgthstralia/gayightsgroupswant
gaypaniemurderdefenceo-be-abolishedn-southaustralia/newstory/f561e86f121d2fc039e79316a2ech6e4

466 NSW Select Committee, abovELN73 [5.29].

467 1bid 73 [5.30].

468 |bid 73 [5.31].

469 See, for example, Hemming, abo%@ 1283, 26, 4344.

470 See, for exampl@LRC, above 197,474 [21.48[21.49]§G]Jiventheconstraito f t he Gover nment ds st
to make no change to the exispiagalty of mandatory life imprisonment for murder, the Commission recommend
that the partial defence of provocation to murder contained inGriB0dal Cod@Id) remain, but recamends
amendments o : ai 500BRec [[21.1haw Commission of England and Walbeye M8 LRCWA above ni4]

218219
471 SA Legislative Review Committee, abdvé 44.
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as Victoria, Western Australia and Tasmania treahalished provocation do not have a mandatory
life sentence for murder.

8.2.2 Section 32A of th€riminal Law (Sentencing) Ac(S&B8llows a couit the offence is at the

| ower end of objective s.daqdavadure genda siandatorg 20/esap ec i a |
minimum sentence for murdér.Special reasons includeher e o6t he offence wa:
circumstances in which the victimdés conduct or
In some circumstancésis expressioclearly could apply fwovocative conduct from the deceased.

8.2.3 The issue of mandatory sentencing is now under consideration by the South Australia Sentencing
Advisory Counc#4The role and operation of the mandatory sentence for murder in SouthaAsistrali
beyond the remit of SALRIO®s current review. |t
Review Committee observed that oO0the appropriate
subject, in itself, of a significant body ofaad e mi ¢ wor kd and the Commi't
recommendation for sentencing in respect of muarder.

8.2.4 SALRI offers no comments at this stage on the role and operation of mandatory sentencing (as
with the South Australian Legislative Review Committee). It considers that any suggestion to abolish
provocation must consider whether under the current lawhoarwitrevised model (noting whatever

may followanyreview of the Sentencing Advisory Council), a court pessaicient flexibility to

sentence an offender for murder to fairly reflect the culpability of the offender, especially genuinely
provocativeonduct by the deceased such asdhcases d3PPvCampliffandR vButle#”

472 321 Mandatory minimum neparole periods and proportionality
(1) If a mandatory minimum neparole period is prescribed in respect of an offence, the period prescribed
represnts the nofparole period for an offence at the lower end of the range of objective seriousness for offences
to which the mandatory minimum rparrole period applies.

(2) In fixing a norparole period in respect of an offence for which a mandatory mimiomparole period is
prescribed, theourtmayh
(a) if satisfied that a ngmarole period that is longer than the prescribed period is warranted becguse of an
objective or subjective factors affecting the relative seriousness of the offence, fix such-pamgkr non
period as it thinks fit; or
(b) if satisfied that special reasons exist for fixing-parote period that is shorter than the prescribestiperi
fix such shorter neparole period as it thinks fit.
(3) In deciding whether special reasons exist for the purposes of suf®és}ithve courtmust have regard to the
following matters and only those matters:
(a) the offence was committed in circumstances in which the victim's conduct or condition substantially
mitigated the offend@&rconduct.

473 R v Narayd011] SASCFC 61, [8BI8];R v Li[2016] SASCFC 152, [28], {838] (Stanley J), [B[H4], [613[74],
[123P[126] (Lovell J)The South Australian Legislative Review Committee acknowledged this point but noted the
weight of the submissions t hat that mandatary senteacing forvmeirder 6 i n d i
remains a matter of concern and that a high level of caution must be exercised when considemngfthere
provocation defenc&A Legislative Review Committee, aboVé B85 [6.2.3]Contrasithe egregious provocative
conduct from the deceasedRirv Narayd2011] SASCFC @Gthichwas held to fall within s 32#ith R v Lindsay
(2014) 119 SASR 320, [71], [78],¢58]] wher e it was held that the deceas
Bampton J reached the same conclusion in resentencing Lind®aylLiBdea® September 2016 (Bampton J) No.
SCCRM1216, Supreme Court Criminal Jurisdiction: Adelaide.

474 Kemp above Ml The new consolidated Sentencingmdbently before Parliaméatreplace th€riminal Law
(Sentencing) Act 1929, the Sentencing Bli1®, estates s 32A in clause 47

475 SALegislative Review Committee, abol@ 42.
476 [1978] AC 705.
477 [2012] NSWSC 1227 (11 October 2012).
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8.2.5 The current law in South Australia for sentencing muerisc o mp | i ¢&BALRIdN pr oc e s
stage?, will examinén detaithe currentawfor sentencing for the offence of murded its intersectio
with the issue of provocation

7. For Further Review

In the context of abolishing the partial defence of provocatieramination of the need to ensure that
a court possesses (whether utickercurrent law or undany revised modedufficient flexibility in
sentencing to properly reflecto f f ender 6 s cul pability and ajny gen

478 R v Narayd2011] SASCFC 61, [48]. See genBrallBarng2009) 198 A Crim R 292 v Hallcrd2016] SASCFC
137;R v Li[2016] SASCFC 152. This complexity has been compounded by the significance to be accorded to a plea
of guilty. See furthé& v Hallcrg2016] SASCFC 137.



PART 9 1 Self -Defence

9.1 Criticisms of the Current South Australia n Law of Self -Defence

9.1.1 SALRI considers that regardless of whether the current law of provocation is uétainezy

revised or abolisheth(d e e d , S AL RI 0 sin relationotonseddefedceate isuxn that it is
arguedthat theycan and shouldbe implemented regardless of whether provocation is ultimately
abolished, revised or retainédis also necessary to consider whether the other available defences are
appropriate in scope to accommodate the needs of detentlanhay have genutiaims to reduced
culpabilityThis includes consideration of ttwenpletedefence of setfefence, and especially how this
defence mayperaten the context of family violence situations, where the currenteldeferovocation
anises.This also includes consideration of the common law defences of duress and necessity and their
application in the context of family violence.

9.1.2 The issues of provocation and-defence, especially in the context of family vigkmeceosely
linked As Dr FitzGbbon obseng

there is a clear need for any reform to the law of provocation to also consider patantial ref
the complete defencesalfdefence& particularly for homicides that occur in the context of family
violence, these twefences and their accessibility are inextricably linked. With thisén itrisd
arguably extremely dfiffiltto achieve meaningful reform without considering*tsoth.

9.1.3 The problems encountered by victims of family violence who kill their abusersnion stdfimi

defence haebeen the focus of much academic comamgntiticismand law reform activity in Australia

and other jurisdictions. 't has, as thedeéenceso mment
to murder, including salefence, daot equitably accommodate the circumstances in which victims of
family violence, typically women, tend to kill their ab¥ésers.

9.1.4 The current South Atralian law of seffefence ikighly problematic regarding victims of family
violence. This theme wagdely expressed to SALRUdnNg its consultation process by various family

vi olence groups, t he Womends &uehgaesademiBseas Rrofessor, Rel
Mary Heath from Fliders UniversityProfessor Sarre from the UniversitySotith Australiand
ProfessoNgaireNaffineand Kellie Toole from the University of Adeladdpects of the current South

Australian law of selfefence have the potential to unfamigactvictims of family violence and are in

need of clarification amdform.

915 I n accor dance wihatkexteSdat Behdersdisarirairiagon, & is appropriate to
use this opportunity to consider reforms in the closely linked spacelefiesel and family violence.
Indeed, astrong theme to emerge fromth# roundtable consultation sessiandertaken by SALRI
(reflectinghewide research) athe particular problems confronting victims of family violenc&iivho

in response to prolonged abardseek to acceti'ecomplete defence of sdifence.

479 Fitz-Gibbon,Homicide Law Reform, Gender and the ProvocaboneD#fe264. See also at’B8.

480 Tolmie,above 384 See alsblZLC (2016) aboven 93 7 [22] A succession of Australian studies has found that a
high proportion of women who kill an intimate partner are responding-tetiangolence by the partner. See, for
exampleAlison Wallacdjomicide: The Social RBaliau of Crime Statistics and Resed®&6)97, 103; Patricia
EasteaKilling thedBved: Homicide between Adult Sexuglistimbiaed nstitute of Criminology, 1993743 Jenny
Mouzos,Homicidal Encounters: A Study of Homicide in Audiradia(A@88alian Institute of Criminology, 2000)
119; VLRC (2004), abové 3 2, n 8.
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9.1.6 In the common law world, battered women who kill their abusers have traditionally received
limited protection from full criminal liabitigpVhilst a woman who kills her partner in response to family
violence might argue that she was actisglfidefenceor in response to provocation, the courts have
generally been reluctant to apply these defences to cases involving battered women. This reluctance
appearso stem from the fact that both se#ffence and provocation were developed with reference to

male vitencess2The defences focus on an immediate actual or perceived threat or an immediate response
andaloss ofselfcontrol To some degree the higher rates with which male defendants apegsalthe
defences to murder éxpected given that the overwhegmmajority ofhomicides inAustralia are

committed by mernit is howeverstill important to note asébntextalises the difficulty that female
defendants face in meeting the neetlsesBraditionallymalecentric defence8. Al t h o-defgrdcte s e | f

is technically equally available to both men and women, it is argued that in practice the defence is usually
only use#ul to men. o

9.1.7 A claim of selflefence presents particular problems for female victims of family vidence.
Tysonand Crofts explain:

In order to understand what aspects ofdeféince make its use difficult for women who kill in
response to abuse, it is important to understand the social context of domestic homicide and the
history of violenc#4Research has shottiat when women kill they usually do so in the context

of a long history of family violes&eand typically their emotional response is one of fear and the
need for selpreservation. However, sedffence raises a number of difficult issues for those
subgcted to family violence who Kkill their abusers, including the legal requirement for immediacy,
proportionality and duty to retregt

918 6 These realitiesd of family violence, as th
preclude any clamofséf f ence fr om “eing successful .0

9.1.9 The unsatisfactory result for female victims of family violence in seeking tioeutiééence of
seltdefencavas made clear by Kellie Toole:

The actions of abused women, therefore, often lack both immediaparntibnality. While that

is not a for mal basis for the defence to fail, t
belief in the need for lethal violence was genuine and/or reasonable, which can legitimately defeat

the defencéé When an abesl woman is convicted of murder on this basis, she has been denied

the protection of setlefence because her actions do not conform to established patterns of male

481 See, for examplBpuglas, above36], 368, 3790378El i sabet h McDonal d, O6Defending
a Critiqgue of New Ze ¥itctaiaUdnivesity ohWehirgton LavaRe&a8;(Sheety, Sjubbg 7
and Tolmieabove 819 383384;Sheehy, Stubbs and Tolmie, abd& 468; Robertsomabove r884 277:Tolmie,
above 384 91.

482 Zaman, above n37Q 2; Kwong,e ung Tang, ©6Battered Woman Syndrome Tes
and Linger i ng Idtesnationalsdurngl & Offerdler Therady &nd Comparadiv®, Gdsinology

483 \VLRC (2004), abovel3 63 [3.14].

484 |t is widely acknowledged in acadewsearch thatvhile most family violence is perpetrated by men against their
female partne(see also abowe81), it O can o ofanyclosé persandl relationshiptirelxding women
against male partners, between s&xeartners, children and parents or grandparents, and other family and non
family YWRG(B0OS), slibve 13 61.

485 See furthetRCWA above 141, 278; Jenny Morgaitho Kills Whom and Why: Looking Beyond Leg@VCRt@gories
2002) 2830.

486 Crofts and Tyson, above?4 879. See furth®LRC,above 295 ch 4

487 NZLC (2016)above 03 7 [23].

488 Hopkins and Easteabove 365
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violence[This] constitutes a gender bias in the interpretation and application (atibiotigh
framing) of the defence, which is inconsistent with the bedrodgglerafiequality before the €.

9.1.10 No explicit reference is made to family violence in the present South Australian statutory
provisions covering seléfence Accordingly, theddith Australian law may not be as inclusive as it
could be, an&ALRI considers thatwould benefit from statutory provisions explicitly addressing the
role andrange of family violence aghe current Victorian modgdee Part IC of th€rimes Act 185

(Vic)) SALRI considers thaiich clarification and reform to the laiveeltdefence is preferabletiying

to solve the problems relating to victims of family violence through any reform of provocation.

9.1.11 The common law model, requiring as it doeisnamnent threat to allow seléfence to be

successfully argued, is criticised as inadequate for women whselkilefence following prolonged
family violence and is at odds withkihewndynamics of family violence and the exti@roemstances

in which a victim of family violence may act to kill their atsuser.

9.1.12 As theQueensland Taskforce on Women and the Criminal Code suggests, the use of force in
circumstances of abuse camheracterised as an extension ofisédnsive behaviour used by those
abusiveelationships:

According to those who work with domestic violence survivors many survireayae@ercising

a f or mdef efarsnadbdfthe relationship of t en, by r eimthdaface ng oOpassi
of physical, emotionaldnthertypes of abuse. It alEnds to include complying with thegming

ard evepresent demands of thabuser (for example having dinner ready on time fingt watil

he arrives no matteow long the wait is, keeping the children dalétig a beatingoncealing a

beating). One day some of these women choose a differasft detfdefencei attack. This is

often a kind of selfreservation or final desperatgé and does not always happéen there

appears to be a present thifeads would usuallya p pen -tomaa o6 mamba42d situati or

9.1.13 In such situationsf family violengean imminent thredtom the abusemay well not be
present® This is becausas noted abovegome may kill their abuser only when defensive action seems
rational or available to them, such as when the alreseyasngasleep ootherwisencapacitatetin

some instances thmgy beeflective of thpowerimbalancéetween the victim anduser.

9.1.14 The need for an immediabe at least imminermequiremenin South Australia is uncertain. It is
unclear if the current model set out itbsf theCriminal Law Consolidation Act($835estates the

489 Toole above 29Q 257. It is significant that Indigenous women encounter particular difficulty in being able to
successfulraisesele f ence. See Juli e Stubbs and OJmicidée: Advahangmi e, 0
the I nterests of | rAdstrajjam and New Z&dland dourdal df Qliedpddtyy 4 1

490 Criminal Law Consolidation Ac{383Biv 2See alsbelow Appendix 3,14.

491 See, for example, Tolmadove 819 Yeo,above 285 Sheehy, Stubbs and Tolralegve 1319

492 Office for Women, Department of the Premier and Cabinet, Queensland Gové&epahif theskforce on Women
and the Criminal G@@00) 149. Similar themes were expréssBALR! see belovwAppendix 1, 13806 and
Appendix 2, 1113.
493 |n a study of intimate partner homicides in NSW between 1968 anitl was8f®und that in 52% of cases where
women had killed their husbandshethWéecei mds angdemmedn
was nedbamen t hr eWalaceabovemB9d c kd. See

494 See, for examplg,v R(1981) 28 SASR 3Ry Seefary1996) 86 A Crim R 110sland v @998) 197 CLR 318ee
alsoR vStjernquistUnr eport ed, Queens!l and Supreme Court, Cairns
which a jury in Queensland in 1996 took only 15 minutes to acquit the @tthedzhsis of seliefence after she
shot her violent husband i:Sheehifebbbaadokniemsvebd 48@.8éek e d a we
also @rolynRamsg , 6Provoking Change: Comparative I nsights o
Journal of Criminal Law and Crin88pB#§2 VLRC (2004), abovelr, 62 [3.11].
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common law requirement for an imminentahbefore a claim of seléence cate allowed. Indeed,
the Criminal Law Consolidation ($2#fence) Amendment Bill 1991 contained a reference to immediacy,
which was removed during parliatagy debate because it was viesddo restrictive.

9.1.15 TheCrminal Law Consolidation Act($235 silent on the issue, but a fi&outh Australian
cases seernwreintroduce theommon lawequirement for immediacy into the law ofdsfiénce. This
approach to imminence was applid’ in®@%and inPolicelailemariaeawhere Mullighan J found that
dt]he necessary conditions for-defience had not been fulfibedthe case of an accused who returned,
armed, to the scene of a previous attack on him bé&bausevas no attack upon him in existence or
imminentre” Mullighan J stated th@itfihe condition of existing attack or imminent danger has long been
regarded as essentialdelfdefenceo afford lawful excuse for violetree

9.1.16 The effect of these cases is problematic as was raised during oreunéithlele consultation
sessions held by SALRI. It was noted tiestet cases potentially reintroduce an element of the common
law that creatgsarticulardifficultiesand potential injustider abused women who kill because they
consider themselves beir family to batrisk of harm from their abuser at some stage in the4ature.

91171 n SALRI 6s view, the | aw should recognise th
kill for reasons that are specific to the domestic relationship andahggat@buse suffered. Options
for law reform in this respect are examined below.

9.2 Self - Defence in Other Jurisdictions

Canada

9.2.1 When compared to other common law jurisdictions, Canada provides perhaps the most
comprehensive protection to defendavits killin response to prolonged family violeMgilst the

partial defence of provocation is recognised in Canadigamiast, cases amdademic commentary on
defendantsvho Kill in response to prolonged family violémstead centre upon sd#fence.

9.2.2 In Canada, setfefence has long been recognised as a full defence tocRraberto 1990,

Canadian courts adeqia rather restrictive interpretation of-defience. IR v Whynot (Stafforddr

example, the Nova Scotia Court of Appeal held thaesedfce was not available to an accused who shot

her abusive husband while he was passed out, as there was no imminent threat at the time of the shooting.
I n t he c o tdefenéesvouldiordywe avaslable if the accused were responding to tiatattack

was about to occur or was already occurring; anticipatoigfeetfe would not suffiee.

495 [1997] SASC 213.
496 [1999] SASC 96.
497 |bid [24].

498 |pid.

9See al so Mary SHfeldendd, i & C Da pRhaghrB@iivary Heathlan Leadeglliott, Patrick
LeadesElliott, Ngaire NaffineDavid PlateandKellie TooleSouth Australian Criminal Law and P¢oerduxeexis,
2nded 2016) 353, 368 [10.31]; VLRC (2004) ab@8e7079 [3.52[3.55].

500 Criminal Cod®SC 1985, ¢-@6,s 232.
501 |bid s 34(1).
502 (1983) 61 NSRT@ 33 (Nova Scotia Court of Appeal).

53Martha Shaffer, 6The Battered WihowhtsFygYearsaikRme Rawiad il tee
(1997) 4University of Toronto Law Jhusnal
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9.2.3 The landmark decision of the Supreme Court of Candlar ihavalkeeis regarded as an

important step towards making the law ofdefnce more regpsiveto the distinctiveif not unique,
circumstances of womeho kill in response to prolonged family vioket(egpointalso noted to SALRI

in its consultatiowith Associate Professor Reilly at the University of Adelasia)leezcognised that

one musassess the acts ofemcusedomanwho has beevictim of family violence fnothe perspective

of that womaraking into account what she has endured in her vedldnship with the male deceased
partnerLavalleglso recognised that expert testyrindicating that an accused was suffering from BWS

at the time of the crime could be taken into account in assessing the reasonableness of her claim to self
defence®As Wi |l son J explained, the circumstteces f &
world inhabited by the hypothetidale a s o n adis” Asesuch) & mdrder cases involving defendants

who kill in the context of prolonged family violencet he st andard of O6rs®asonahb
to reflect theealities faced by victimisfamily violences

924 The 06cont e xttaselfdefeace pdvarated badalleevas followed in a series of
subsequent cases involving defendamskilled in response to prolonged family viokenkce2013,

the reasoning ihavallegvas codified in a series of amendments taC#madiarCriminal Catle
Consistent with.avalle¢he newawadops a broad approach to sdéfence, listing factors such as the
personal characteristics of the paniesy threats or uses of foraad tke history of the relationship
between the parties, as relevant factors to be considered in assessing the reasonahlefesssef self
Subsequent case law affirms that any claim-degaite should be evaluated with reference to all the
circumstancesurrounding the use of forge.

9.2.5 The decision ihavalle@as significant as it recognised thattan of family violenceeed not

Owait wuntil the knife is wuplifted, the g®n poin
Any requirem that avictim of family violencmu st wai t wuntil the physical
her apprehension can be validated as lawfdlegstice would be tantamount to sentencing her to
Omurder by instal mentd.

9.2.6 Nevertheless, whilsavalleand thesubsequer€anadiategislativeeformsare widely regarded
as an important shiftaway from traditional, gendeased conceptions of sedffencéi” some

50411990] 1llawdll®dR .852 (6

505Mar t ha RovHavéllese rRe v e w E sGttawa daw RévEBEDY. 2 2

506 [1990] 1 SCR 852,88828 90 (Wil son J). This is oft eSeefurthdpedowr ed t o
[9.6.19[9.6.14].

507 |bid 874.

508 |bid.

509 Shaffer, above 05 610.

50Vanessa MacDonnDdflen coel hlea We wPrSceg rfessi ve DE€anadiamBament o
Revie@01, 302.

511 See, for examplR, v Maloft1998] 1 SCR 123, 14041 43 (Major J)R v Pét§1994] 1 SCR 3, 11 (GonthieRly,
Hernand@009) 243 Man R (2d) 161.

512 RSC 1985, c-@5.

513 |bid s 34(2).

514 See, for examplR,v Kahnapgoareported, Supreme Court of British Columbia, Gerow J, 6 March 2018 y169];

Knot{ Unreported, Court of Queenos6MAaldd [1HR19NMd4ARY ob a, P
RabufUnreported, Provincial Court of Alberta, Judge Fradsham, 26 May 2015) [53].

515 [1990] 1 SCR 852, 883 (Wilson J).
516 |bid [27] (Wilson J) quotir@fate v Galle@@86) 719 P2d 1268, 1271.
517 Shafferabove rb05 609.
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commentatorshave expressed concern that admitting BWS evidence might have unintended
consequencédar battered defendants. Sheelayd Shafferefor example, contend that the decision in
Lavalleeni g h't promote a view of domestidds omeo!l emMde
0 s] y ndrofrwonseavtho expedence family violemoght underminevo mends agency
depicting women as S56Spmewenmentatmée alsorexpressqgd@aaoneeinthate d 6 .
placing excessive reliance upon BWS evidence might leave defendants who do not exhibit the
characteristics obmahé authiedeg pt hseThisabspitethe i twh e
positive developments brought about by the decislavalleand the subsequent legislative reforms,

Canada continues to face challenges in accommodating the sladhedéndants without promoting

a narrow view demale defendangs disempowered and mentally imp&ired.

New Zealand

927 New Zeal and has adopted a O0conser ¥n200v,ed app
the NZLC concluded that the partial defencprofocation, both conceptually and in practice, was

0i rretr i esheldmynisdioh reosrandedded that the partial defence of provocation should be
abolished and the issue of provocation should be dealt with as a matter of sefitenesppnsect

these recommendations, the partial deferpewajcation was abolished\New Zealanth 2009 There

are now no other legislative partial defences to murdes amesult, setfefence is now the primary

defencen New Zealandvailable to women winaaykill their abuset

9.2.8 The law of selflefence is set out in s 48 of@ranes Act 19@4Z). Whilst the provision contains

nNo requirement that the act uadefenceto e availakdgher e d at t
New Zealanaourts have teled to adopt a relatively narrow interpretation of the providionR v

Wangzfor example, the New Zealand Court of Appeal held that a woman who killed her violent husband
while he was asleep could not rely ordself e nce, as shendac@dr éqwi rn immg
action Wangstablished that a successful claim edefelhce requires an immediate threat and a lack of
alternative optiors

9.2.9 Inthe early 1990s, the narrow interpimiaof imminence frorVangppeared to relékin R
v Oalkes32for example, the Court of Appeatggutedhatthe perception of dangerafvomanwho has

588E|l i zabeth Sheehy, 6Battered Woman RSwn diaduledstubb®@Ed, el op me
Women, Male Violence and tfiadtamte of Criminology, 1994) 174,d183.

519 Shaffer, above 505 610 619622.
520 |bid 619.
521 Sheehy, aboves1§ 183.

522 Shaffer, above$05 619622862 3. The concept of ©&ébatteredicwanditiem syndr
is contentious. See, for examPlEang R(1998) 197 CLR 316, 3308 [158][169] (Kirby J)).

523 Sheehyabove 618 182188;Shafferabove rb05 610, 618623.

524 Sheehy, Stubbs and Tapmabove B8 471.

525 NZLC, above rb4, 42 [78].

526 |bid 13 Rec 2.

527 Crims Act 196(NZ) s 48.

528 Sheelp, Stubbs and Tolmie, abovegh471.

50 1990] 2 NZLR 5™8§,) .539 (Bisson J) (0
530 |bid 534.

531 NZLC (2016)above 93 78.

532 [1995] 2 NZLR 673, 676 (Hardie Boys J).
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experienced family violermoeht reasonably differ from that of the average person. The court held that
suchavo man & s cdefancashouldblees 2l tat ed O6i n FsTlebourtaddptecher pe
a similar approach v Zhat##a case involving a defendant who drugged, tied up and dismembered her
husband, after he had raped her, beaten her, and threatened her. Although the defeygldwaidarguab
alternative options available to her when she tied her hus&tideumurt accepted that shel sl

acted in selflefencezhos uggest s a rel axation of -defanee. 61 ack of

9.2.10 SinceWangwasdecidedin 1987, the etision has not been applied in any subsequent cases
involving family violenceNevertheless, a series of recent Court of Appeal decisions containing general
statements about the law of-sielfence suggest thdangemains the authoritative test fof-defence

in New Zealan&? This means thaan imminent danger seemingly remains a core component of a
successful claim of sdéfencess

9.2.11 The narrow approach to sd#fence in New Zealand has attracted criticism from both
commentators and law reform ages3®As noted by thBIZLC, the emphasis upon immediacy requires

the judge and jury to fox¥paet emtiaaldlawywgeontftihmitng s
i ndi vi ebod &16, aba reThosfapproacb is ecorsistent with teeent research on the
dynamics of family violence, which suggests t he
and O6cumul ats2The linitea edalprotection availalde ¢o. defendduatsill in response

to prolonged family viencein New Zealand has been compounded by the abolition of provocation,

|l eaving many wo-neadi hv o h-detidce & msk & mllaciminal babity.

9.2.12 The law of homicide in New Zealand was most recently reviewed in 2€1éhevhaw
Commission after detailed consideration concluded that the partial defence of provocation should not be
reintroduced“T h e Co mmi s soiempiricabdvidence fom our case review to conclude that
repeal of provocation in New Zealand [in920@s in practice adversely affected the position of victims

of family vi ol en®€e @mmissionwas trotbleahy the appganert iasistencefor

a threat be imminent for sdiéfence to arise, and recommended that the law be amended to make it clear
that in cases involving family violence, the threat need not be irfhinent.

533 |bid.

534 (Unreported, High Court of New Zealand, 4 October 1993).
535 NZLC (2016), above 983 53.

536 |bid 78.

537 |bid citingVincent v R015] NZCA 201 (27 May 2018 amasaga JA15] NZCA 615 (18 December 20LBgson
v Attorne@energ2013] NZCA 509 (25 Octob2013)R v Kned£998] 2 NZLR 169.

538 NZLC (2016), above 93, 80.

539 See SheghStubbs and Tolmie, above&47D472;Tolmie,above 384 93595.

540 NZLC (2016), above 98, 8 [25].

541 |bid 7 [23].

542 |bid 8 [25], 29 [2.27]. See alseeBh Stubbs and Tolmighove b8 47B472; Edwards abovedl 228234; Quick
and Wellsabove r394 338.

543 Sheeflp, Stubbs and Tolmighove b8, 489.

544 NZLC (2016), above 98, 11 Rec 9.

545 |bid 10 [35].

546 |bid 8 [249[28], 9 Rec 5.
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9.3 The Partial Defe nce of Excessive Self -Defence

9.3.1 Section 15(2) of th@ériminal Law Consolidation Act($83%rovides as a partaffencdo a
charge of murder (reducitite offence to manslaughter) if a defend@geruinely believed that the
conductto which the charge relates to be necessary and reasonable for a piefleoseebut the
conductwas not, in the circumstances asdéfendantgenuinely believed them to be, reasonably
proportionate to ththreatthat thedefendangenuinely believed to exi&he partial defence of excessive
defence in South Australusallows a person who has an hooegfenuindelief in the need to use
defensive force, but who is unablegtablish the reasonableness or proportionality of his or her actions
in the circumstances, to be convicted of manslaughter rather thars*murder.

9.3.2 The partial defence of excessivede#tfince recognises a difference between the moral culpability

of someone who commits murder, and someone who kills for a defensive purpose, but misjudges the level
of force recessary in the circumstancets. appl i es when 6an error of | u
€ deprives him of t-tefler e sahdt genabral by of e sell tf
manslaughtefs

9.3.3 Excessiveseffef ence has been s5gbeusncrrei abdendn adbdne®# mk emfde
defencéstand hagnjoyed a chequered histanpustraliarcriminallaw for aver half of a centyr It was
prstrecognised in Australiathe Vctorian Supreme Court in 198Tt was adopted by the High Court

the following year ih95833rejeced by the Privy Council in 197tecognised bihe High Court again

in 197835 discardedby it in 1987 andlater reintroduced by statute in South AustdNaw South

Walesssand Western Austraifa.

9.3.4 Excessivaeltdefencas likely tohave particular application for victims of family violence and
can operate in combination with the complete defeseddéfences As KellieToole explains:

In extreme circumstances, a lethal response to a threat from an abusive partner can be reasonable,

and a woman will be protected by-defénce, and completely acquitted. In other circumstances, a

violent relationrsi p can skew a womands assessment of a vi
believe she needs to use lethal force to prevent death or really serious injury, but her belief is not

547 \VLRC @004), above 13 60 [3.4].

548 For a discussion of excessivedadff ence, see Stanl ey-D¥é& encéBCufentdsBuBsy n ¢ 2 E x
in Crimial Justié®.

549 Ramseyabove 944 2 ; Al af ai r Bur k@efenséd &d Duressn Making SensepNotsSyndrBmaeb, f
Out of t he Ba t)t8ENorth Cardlim ireaviRéisfy22® 0 2

550 Victoria,Parliamentary Dephéggslative Assembly, 26 October 2005, 1842 (Robert Clark).
5. Mar i anne -D@ifleensc,e @Seadl fMi st ak e :Modern Vésv ReViB® 18Wwar dd (1990) 5.
552 R v McKdit957] VR 560. See dise Howml 958) SASR 95, I1P2 (Mayo J).

553 R v Howg 958) 100 CLR 448.

554 Palmer v[R971] AC 814.

555 R wViro (1978) 141 CLR 88, 146.

556 Zecevic v Director of Public Pr¢gé8udidit CLR 645.

557 SeeCriminal Law Cordatiion A&935(SA) ss 15(1)(b), (2).

558 Crimes Act 1900SW) s 421.

559 Criminal Code Act Compilation Aqv#8)13ch 1 s 248ee also Toole, abovdh47847.

560 \VLRC (2004), abovelr3 102 [3.106]3.107].


http://www.austlii.edu.au/au/legis/sa/consol_act/clca1935262/s269a.html#defence
http://www.austlii.edu.au/au/legis/sa/consol_act/clca1935262/s144g.html#conduct
http://www.austlii.edu.au/au/legis/sa/consol_act/clca1935262/s144g.html#conduct
http://www.austlii.edu.au/au/legis/sa/consol_act/clca1935262/s14.html#defendant
http://www.austlii.edu.au/au/legis/sa/consol_act/clca1935262/s171.html#threat
http://www.austlii.edu.au/au/legis/sa/consol_act/clca1935262/s14.html#defendant
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reasonable, even in the context of the violent relationship. In sueliansite is convicted of
defensive homicide rather than mutéer.

9.3.5 SALRI supports the retentiontble partial defence ekcessiveeltdefences2SALRI concurs

with theview of theVLRCO t h a't a person who has an hgselhest b e
protection, or to protect others, is in a different position from those who Kill intentionally in other
situations and this should be r essThyg mayesperially n t he
arise, as Ms Toole no&®ve in the cotextof family violences4

9.4  Providing for Victims of Family Violence i Victori a

9.4.1 In 2005, Victoria abolished the common law defence of provoeaditan,the controversial
case ofRamagen the basis that provocation was outdatedcandoned male aggression towards
womerese The 2004 VLRC é&port on defences to homicklerecommended the abolition of
provocatioffsand that statutory seléfence provisiorshouldbe expanded to include situations where
the person believes harm is inblétgprovided the reaction is necessary and reasgnable.

9.4.2 In response tdRamagdhe Victorian Government announced that provocation would be
abolished, explaining it O[ Il ends|] to a culture
Alongside laolition, variousotherchanges were implemented in order to better recognise the experience

of women who kill in response to family violéndegese amendments includedefining the law of
seltdefence in relation to homicide, establishing a new difestefensive homicigieand importantly

561 Toolg above @7, 483.
562 See also VLRC (2004), abougri01 [3.103]3.105], 105 Rec 9.
563 |bid 60 [3.4].
564 |bid 102 [3.106]3.107].
565 Crimes (Homicide) Act 2@i@y s 3B. Provocation became especially controversial in Victoria after the 2004 trial of
James Ramage, who successfully relied on provocation after killing his estranged wife, Julie, afteinshBdwad left
R v Rama@e2 0 0 4 ] VSC 391 RénagelRaméager c2a@adOmepd( dhat he o0l ost
estranged wife, following a discussion during which Julie dismissed the progress of the renovations as insignificant
andtheninrespgne t o his pleas for her to return to the marr
her and screwed up her face and either &FRtzGbboa,r i mpl i
Homicide Law Reform, Gender and thenMetepatiove @7, 1,quotingR v Ramafi®04] VSC 5087 (Osborn
J.)As a result of the murder charge being reduced to ma
Jami e Berry, oWwWi fe Ki | I er TheMAge (onliBeg, Ddeember 10i 2004 7 y e e
<http://lwww.theage.com.au/news/National/WHellermaybefreein-7-
years/ 2004/ 12/09/1102182427079. ht ml >. Ramage served
Re | e dleeAdédnline), July 7 2011 <http://www.theage.com.aul/victoriafuilferto-berelease@0110707
1h3yt.html>. The result iRamageas | abel |l ed by one:sse€Cadsmi © Thses Baf &m
Provocation: An Acrimoni @8%5. Di vorce from Realityd, ab
Victoria,Parliamentary Deplaggsslative Asmbly, 6 October 2005, 1349 (Rob HatterneyGeneral).
VLRC (2004), above 183 39 [2.47].
568 |bid 58.
569 |bid 81.
570 Victorian Departrant of JusticdReview of the OffeDeéeositHomicigdBiscussion Pap€2010) 5.
571 Defensive homicide operated as an alternative charge to murder where a person believed subjectively that their actions
were necessary in sddfence, it had no objectively reasonable grounds for holding that3es{&fimes (Homicide)
Act 2005Vic) s 9AD. The offence proved highly problematic in practice, especially after the controverfial case of
v Middendd@®10] VSC 202Vhile the rationale afefensive homicide was to provigéterprotecton to persons
who killed inadomesticor family contextin practice most casesing the defendeok place between ndamily
members, with the majority of offenders being malehatia history of violence (evidenced by their previous
convictionssee Victoriabepartment of Justicibid, 6472. It waobservdthatd e f ensi ve homi ci de ©&h
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(asalsoraised to SALRd2 clarifying the law of evidence to enghed relevant evidence about family
violenceand its effects@cial framework evidence) was admissibtanicide proceedings.

Self -defence as a Framework T Victoria

943 In2014Vi ctoria abolished the offence of defens
si mpl er & -déefensetin afbml to betterlpifotect and support victims of family vidleace.
amendments in relation to s#dfence in Victoria also incorporated amendintytizedirections Act 2013

(Vic)so that a judge can now direct a jury on a r
juries better assess-siegfence in gamily violence context, so that where the actions of family violence
victims are genuine and reasonable in the circumstances as the victim sees them, they will be acquitted
altogetherd.

9.4.4 Victoria, whilst having abolished provocation, has made spedsabmprior the operation of
selfdefence for victims of family violen€ae Victorian lawmakes it explicit that evidence of family

violence can be relied uponestablishing galefence Sincethesereforms in 2014, there is now

improved protection iXictoria for those who commit violent offences (incluatamgicid¢ when done

in selfdefence in the context of family violence due, in large part, to the introduction of social context
evidencaeforms (first in 2005 and extende®@i4) as well as imped jury directions on family
violenceSections 322J and 322M of @renes Act 1988ic) specify thevidence that may be adduced

about the history of the relationship and the nature of the violence in the relationship to prove both the
accusedds belief that wusing force was ne<essar.)
defence was aasonable response in the circumstances as the accused believed them to be.

9.4.5 The Victoria law provideshat killing another in salefence in the context of family violence

may be a reasonable response, and an accused may believe his or her casdacy jewen if they

were responding to a harm that was not immediate, or their response involved the use of force in excess
of the force harming them (or that was threater
arebroadly definedA singla ct or a number of acts can make up
that an accused is responding to when they kill. A person is not required to wait until an attack is in
progress or immediately threatened before using defensive force. Raletamhiting whether the

accused believed their actions were necessary and whether their response was reasonable may include:

the range of legal options available to violent men, despite being part of parifage designed to narrow those

options through the abolition of the partial defence of provo@dtambe, above A7, 503 In 2010, te Victoian

Department of Justicébid, 4844 [1719[176],echoed concerrtbhat the offence had been used in unexpected
situationsand also noted conceratjury instructionsvereprovingtoo complexat45 [185]In 2013, the Victorian

Department of Justiceore agai n f ound t h athatdeferisigerhemicidsis workingcrtreavay e v i d
intended to support wo me n wh(Wictokian IDépartment of Justi@gfemsve t o f
Homicide: Proposals for LegislativEdrsfdtation PapéBeptember 2013))26hd noted that the offence had not

assisted family violence victiras 1416. After wide criticism, in 2014 the offence was abolished I6rithes

Amendment (Abolition of Defensive Homigid&ytéda. In anrouncing the repeal of defensive homicide, the
Gover nment conceded t haas t h e tindtemdvalldvihgaatfenders itolescdpe fulb wor
responsibility in situations where a conviction for murder would haveeseeredseeJohnsonabore n92 1

I ndeed, it was noted that def ensi v e:Fitz-Gibbomand®iekerinmd pr ov
above r86 169.Though cfUlbrick, Flynn and Tysoabove 2

572 SeebelowAppendix 1, 1@306 and Appendix 2, 112 3.
573 Victorian Department of Justice (2010), abd/&r21.See also beloppendix 5, 118 22.

574 R Clark, Attorneyseneral Defensive Homicide Abolition to Stop Killers Getting Away With Mundedia
Release, 22 Jup@l4).
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1 The history of the relationship between the accused and the deceased family member, including
violence that occurred in the fanaihd who perpetuated the violence against whom;

1 The cumulative effect, including psychological effect, the violence caused to the accused or
another family member;

1 Social, cultural or economic factors that impact on the accused or a family memb&eaho has
affected by family violence; and

1 The general nature and dynamics of relationships affected by family violence, including the
possible consequences of separation from the &8user.

946 It i s SAL R Ithis snodebifessiamn appealingtoptiantedmlith Australia should adopt

a similar model. Adopting similar provisions would demonstrate that South Australia takes family violence
seriously, because such provisions support and validate the experience of victims of family violence. It is
significant hat almost universal support was expressed to SALRI in its consultation for adopting the
Victorian model of setfefencers

9.4.7 Thereis only limited evidence to date of the effeetorms to the law of seléfencen Victoria.
Only two cases have beenboppht t o SALRI 6s attention.

9.4.8 The first case involved a teenage girl who shot her stepfather after being threatened by him with

a shotgun, and forced to perform sexual acts over a course of fourreart the overwhelming

evidence of sexual abuse ag#hesteenager, which includedd0 photographic images of the sexual

abuse taken by the deceased on a digital camera, the Victorian DPP decided to discontinue the prosecution
(presumably on the basis that a claim ofisidhce nder the new Victoriadlaw was unlikelio be

rebutted}s

9.4.9 The second case involvesalzayearold woman who killed her abusive husband in response to an
immediate, violent atta€kPrior to the immediate threat, the deceased had subjected his wife to 30 years
of sustained physicand psychological abuse. In this case, the Magistrate at committal took the unusual
course of action (given it would usually be an issue of fact for the jury) of dismissing the proceedings on
the basis of insufficient evidence to negate the issdalefapte, or for a jury to convict her of defensive
homicide, murder or manslaughter

9.4.10 Although neither of these cases proceeded to trialpdhmdyto the initial effect of the new
Victorian seflefencemodelas the references to the reformedds#ince provisions in bottases

575 See belovwppendix 5, 118 22.

576 See blew Appendix 1105106 and Appendix 2, K123,

577 Note this woman cannot be identified due to being a teenbget he ti me and the victim
[ 2009]08) .

5% Mi chael Turtl e, 6Charges dr oppe dBCalPY &ridays 2 Marck 20099 ger wh
<http://www.abc.net.au/pm/content/2008/s2528412.htm>. See also Toole, alR9@E260268.

579 DPP v Freda Dimitroy2809). See also Toole, abo28Q 268269 Dani el |l e Tyson, O6Victori a
Provocative Reforms or Mor e St @urrentdssueird Critisdbdo8e21d As ki ng
212.

80Ki m Stevens, OMaviifset rwaatl ek sd ifsrneies s e s aShéppactdn dlSlgeepartord,g ai n st
7 May 2009, 1.
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i ndi cate that t he ref or ms wer e i n fact to el evan
discontinue the proceedifigs

9.5 Maodifying the Law of Self -Defence in South Australia to Better
Provide for those who Killin Responseto Family Violence

9.5.1 SALRI considers theggardless of the retention, reform or repeal of provocation, specific reform
is necessaty adequately provide for people in South Australia who kill their partners in the context of
extreme or ongoing famviolence. SALRI is anxious to ensure that the reform options it examines take
into account how any changes to the law coultt pfesonsvho kill their abusivietimatepartner, as

well as the experience of victims of family violence, includirignfatialviolence.

9.5.2 Fromboth publicised cases and academic research, it can be seen that the provocation defence
hasrarelybeen usedn aid of vulnerable women who Kkill abusive men, but rather in aid of men who Kill
vulnerable women. This must be takemancount when looking at any reform.

9.5.3 Women are disproportionately the victims of domestic abuse and s#olenttee extent that

those who suffer domestic abuse and who ultimately kill their abusive partners are women, the criminal
law (whether by proeationor preferablyelsewhere), should serve to protect these abused women by
recognising in law (whether via a complete defence, a partial defence and/or in sentencing) the difficult
situation these women were in when they killed their abusive parthers t or i cal | vy, resp
violence have been marked by a tendenc®ltsbo di sm
necessary that any changes in thioftiea lawecognise and reflect the particular issues and context of
family violences:

9.5.4 Historicallyselfdefenceequired that the attack or threat that a person was defending themselves
against was imminent. This constitudsdoreviously discussegjgnificant obstacle to battered women

who killed in norconfrontatimal situations, since they were unlikely to be able to defend themselves in a
direct confrontation with their abuser.

9.5.5 The common law insistence on an imminent threat to be able $elfdistences at odds with
the dynamics of family violendée tersion between the law of sddffence and the experiences of

581 Victorian Department of Justice (2013), abd&/&ELrB3.

2Though men are clearly victims of family violence, 0|
and a disproporti onat e:VictorianbReyal Conimissiehore @83 ©7. Seefurtpeg t r at or s
57558.

583 |bid 27.

584 |t was noted to SALRI in consultation that the implications of family violence for LGBTIQ commaigtidant
but often overlooked. This accemith the findings of the Viaian Royal Commissiod:The family vi o
experiences of lesbian, gay, bisexual, transgender and intersex people and the barriers they face in obtaining services
are distinct fsm those of other victims of family violence. They also differ within these various communities. LGBTI
people may also experience distinct forms of family v
little research into family viotenin LGBTI relationships, the existing research suggests that intimate partner violence
may be as prevalent in LGBTI communities as it is in the general population. The level of violence against transgender
and intersex people, including from parentotrat family members, appears to be particularly high. There are a
variety of barriers to LGBTI people reporting and seeking help, including homophobia, transphobia and a fear of
discrimination. The level of awareness of LGBTI experiences and neded anfiotig police, in the courts, among
service providers and in the community generally. As a result, LGBTI people can feéh ite<inheily violence
systemd: ibid 35.

585 Fitz-Gibbon andStubbsabove b8 318336.Seealso abov§d.1.1§[9.1.17].
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women who Kkill abusive partners has been disedd8séde VL RC summari sed t he d
from o6[t] he t r assefdefencenithaal onezf spomtanéoastemncounter,sucla asib

brawl scenari o between two peopsiWhergmes killanisélfy men)
defence, they generally respond to a threat immediately and in a proportionate manner. While neither
immediacy nor proportionality is necessayired for selfiefence to be established, the association
between these characteristics and the defence is very strong. When women kill to preverdriaeher viol

from their abusivpartners, they often need to use a weapon, have assistance franpensotiheor

strike while the abusernst an immediate threat (suchskesng)sse The lack of immediacy and
proportionality in these responsesleaduries to doubt thatuch alefendankeld a genuireelid their
actions were necessary, or to pnd that their f
premeditated kilinggTh e VL RC concl ud e-defench iatechrichllpdqlallymwailalgen s e
to both men and womecne € si nu spuraal clty coen |tyh eu sdeeffuel t «

9.5.6 Roundtable participardtsonotedto SALRIthat provocation is ill suited to catering for those

who Kill in response to fagiViolence, particularly womeho Kill, as such people typically do not
respond to an immede threat when doing so and therefore do not exhibit the traditional characteristics
of a loss of control. The requirements of provocation were noted to more naturally favour the contexts
within which men Kill. It was considered that tinds® Kkill in the context ofamily violence would be

better catered for in South Australia under the partial defence of exceswfenselfand/or the

complete defence of sdfence. However, it was noted that the current law-degsice in South
Australigzzdoes not specifically provide for those who kill or use force in the context of family violence.

9.5.7 There is now widespread agreemenstitdefenceshould be able to lhairlyapplied to cases
in which women Kkill an abusive intimate partner, althougiotraltiy cases in which victims of family
abuse Kill in neoonfrontational circumstances have faced obstacles in the applisatioiei@nce:

9.5.8 Roundtable participants suggested that any revised modetiefesel for family violence

should not be confined to spouses or domestic partners. SALRVdgtaesview. As the VLRC noted,
6[fl]amily violence é capewnsacmal isnldd\icteiacRoydl iexd . c
Commission noted that family violence can occur in any familial relafiorfshipxample, between

current or former intimate partners who are or were married or in de facto relationships, in heterosexual
and smesex relationships, between parents (opstemts) and children, between siblings, and between
grandparents, grandchildren, uncles, aunts, nephews, nieces and Toastoyal Commission noted

586 See, for exaple, Tolmie, above 884 91; Easteadbove 8173 7; Jul i e Stubbs and Julia T
Women on Charges of Homicide: The Structural and Systemic versus the PersoralcandlPart 8 i n Wendy
Dorothy Chunn and Robert Menzies (etiépmen, Madness and the Law: A Femini§lddsatierse Press, 2005)
19.See furtheabove [9.1.8]9.1.17].

587 VVLRC (2004), abovel3 61 [3.8].

588 |bid 62 [3.11]. See aRamsg, above M94 61662
589 VLRC (2003)above 295 545 [5.183[5.20]

59 VLRC (2004), abovelrd 63 [3.14].

591 Criminal Law Consolidation Ac{2835 15(2).
592 |bid Division 2.

593 Fitz-Gibbon and Stubbs, abové® 318.

594 VLRC (2004), abovelrd 61 [3.9].

595 Victorian Royal Commission, abo\&8n2.
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that it can also occur in relationships that aredcensie d t ol ibkedodtexampte, ih gertain
cultural traditionss

9.5.9 The most common manifestation of family violence is intimate partner violence committed by
men against their current or former female parBwgrsuch violence, as nbtboveis not confined to

this contextFamily violence in the context of other relationghipeluding in extended familiagainst
children by siblings, against men and in ssemeelationshigs is also covered Isych legislation as
thelntervention Or@revention of Abuse) Ac{2A8)8ee s 8(8%

9.5.10 It was strongly expressed in consultation to SALRihindamily relationships coveredabny
revised model of salkfence to recognise family violence should acitbrslash ActsSALRI supports
this approach.

9.5.11 Recenteforms in Australia rellag to selfdefenceand excessiwelfdefenceseek taely onthe
jury or judicial officein cases of family violenoeing ale to hear and understandimnsdstoriesand
in courtsexercising sentengidiscretion with due regaodthe full context of the offenese

9.5.12 Roundtable participants considevbether South Australia could suitably adopt a model to deal

with family violence issues similar to the current Victorian idts. model provides thavhild the

response of the accusedsintemain reasonabkyidence of family violen®amay be adduced in
homicideand other cases whexgfdefence: andor dures®? areraisedlt further provides that an

immediate threat is unnecessary foidsédince to be available as a defence dfffdmeceoccurred in
circumstances of family violepedt also provides theatelfdefences still available as a defence in
circumstancesodfmi 'y vi ol ence where the accusedods O6resp
force involved in the harm or threatened har mo.

9.5.13 The Victorian model also provides that evidence of family violence may be retdt@defeince

in eitherdetermining whether an accused has carriedrauctvhile believing it to be necessary in self
defence (the subjectim@mb) or to assess if ttwnductis a reasonable response in the circumstances as
an accused perceives th{#me objective limks)s

9.5.14 There was strong support from allmdtable participanftsr the Victorian modelf selfdefence

and thathe South Australian laghouldto be amended to make it clear that there is no requirement of
an imminent threat targue selfiefence fooffences occurrinmp the context of family violenee.
Participants considered this should be of general applicatiootdimited to homicide offences

596 |bid.

597 See below Appendbx 128125

598 Fitz-Gibbon andStubbsabove b8 318.
599 Crimes Act 19B&ic) ss 322@322T.

600 |hid s 322J.

601 |hid s 322M.

602 |bid s 322P.

603 |bid s 322M(1)(a).

604 |bid s 322M(1)(b).This refinement is unnecessary in South Australia as it is already exlidinitsdelaw
Consolidation Act 1935B.

605 Crimes Act 1988ic)s 322M(2).
606 Sed\ZLC (2016), above 93 9 Rec 5.
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Roundtable participants atdmonglysupported law reforwhich wouldexplicitlyprovide that evidence
of family violence is relevant to assdether he amount of force used is reasonabj@oportionate

9.5.15 SALRI strongly agrees with these suggestions.

9.5.16 Participants expressi viewthat any reformto seltdefence in family violence scenarios in
SouthAustralia ought not to adopt tiigenuinebeliefeven ifu n r e a s o n &di, b that tberteste 6
should béothagenuine belief as to the necessityelfdefencéthe subjective limland that the force
employed should continue to be reasonably proportionate to meet the tepainabpercered by

the accuse(the objective limb). This is subjectrtaking due allowance feelfdefencan afamily
violence contexSALRI concurs with thisew. A purely subjective approdahk exists with home
invasions in South Austrafials too widen its applicatiofte andrisks misus®? & eople who Kill in the
context of family violence clearly should not have an automatic claind te fe#Thee existing
hybrid testof selfdefencein South Australi@ombining objective and subjective limbs (tiéh
refinements recommended in Report) is preferable and represents a fair and effective balance.

Recommendation4

SALRI recommends that tkearrent law of seliefence set out in Division 2 of t@eiminal Law

Consolidation Act 1933) should benaended for all offences of violence (not confined to
homicide) to incorporate the Victorian model ofdefénce in circumstances of family violence
as set out in Part IC of ti&imes Act 19%8ic).

Recommendation5

SALRI recommends thain particular, the current law of s#dffence in Division 2 of the
Criminal Law Consolidation Act (B88bshould be amended to clarify that in cases involving
family violence, the actual or perceived threat need not be immediate or imminent.

607 Where there is no need feasonable proportionalitygagenuine but unreasonable belief in the negelffdefence

(even if unreasonable) provides a complete defenCan8eal Law Consolidation Acts1936.
608 The wide latitude accorded to people in South Australia who use violence to defend themselves or their homes by
removing any requirement for reasonableness or proportionality between the threat and dedethgiva bonte
invasion context is notable. The logic of allowing householders who experience a criminal trespass in their home to
use any degree of force, no matter how unreasonable has been questioned as has the justification for providing this
extendeddrm of selfdefencdo householders but not to other groups such as women subjected to family violence
in their homes. See Heath, abové98 358, [10.10], 3740[44]. The Aboriginal Legal Rights Movement in
consultation with SALRI al so n cCtiniral L&wConsdlidatopriddegesr n t hat
alleged victims of home invasionovérct i ms of domestic violence. d
The law clearhhsuld not allow killings, even by abused spouses, in retaliation or revenge to asifiafetae
As was observed the Canadian cag¥ R v Crai2011) 276 OAC 117 [35] (Doherty JA) in relation to the not
dissimilar Canadian lawsetfdefencen a family violence conte&tNot every kil ling by an ab
to prolonged abuse is justified under thedeédince provisions of timinal CedSelfdefence is a justification for
what would otherwise be culpable homibidsed on # necessity of sgifeservation. It is a recognition that in the
circumstances described in the variousisfghce provisions of ti@&iminal Codeciety accepts that a person is
justified in killing another to save @&rself. A person who kileother to escape from a miserable life of subservience
to that person does not act in skdfence absent reasonably perceived threats of significant physical harm and
reasonably held beliefs that the killing is necessary to presdrselioinem sighii cant physi Beel har m
also,The Queemy1981) 28 SASR 3Z22%3 26 ( Ki ng CJ) :orddaved hnd civilizeevsoaety camnotw e | |
countenance deliberate killing, even to the extent of treating it as extenuated, as a resportectmfranotimer
however abhorrent that conduct might be. Nor can society countenance killing as a means of averting some
apprehended harm in the future.d

610 \VLRC (2004), abovels, 68 [3.28].
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Recommendation 6

SALRI recommends thain particular, the current law of sddfence in Division 2 of the

Criminal Law Consolidation Act (B¥85should be amended to provide that evidence of [family
violence is relevant and may be taken into accopnttove bot h the accused?d
force was necessary (the subjective limb) and to prove whether the conduct said to oecur in self
defence was a reasonable or proportionate response in the circumstances as the accysed believed
them to be (the obggive limb).

9517The term Of ami |l y bwinterestedparteso wadso mersd fier rva d | en
recognises that instances of violence occur through an entire family. The term also is more compatible
with modern blended family and Indigenkinship relationships. The Rourdtables also noted that
familyviolence is a problem that is experienced by women with disabilities, and that any definitions in the
legislation ought to take into account carer/client abuse and violence.

9.5.18 It was emphasised consultation to SALRI that a broad view should be accorded to family
violence in accordance witlodern understandirggd that the range of abuse definéithin s 8 of the
Intervention Orders (Prevention of AbusdbAStsP@O®d beaptured. UndeghatAct , 6 domesti c
is broadly defined to specifically refer to physical, sexual, emotional, psychological or economic abuse.
Section 8 states that an act is an act of abuse against a person if it results in or is intended to result in:
physical ijury; emotional or psychological harm; an unreasonable aswheensual denial of financial,

social or personal autonomy; or damage to property in the ownership or possession of the person or used
or otherwise enjoyed by the person. Emotional or psga@lbarm includes mental iliness, nervous

shock and distress, anxiety or fear that is more than trivial.

9.5.19 It was highlightetb SALRI in consultatioduring pundtable discussitimat, for consistency and
best pratice the existing definitions usediouth Australian legislation relating to family violence3(see s
of thelntervention Orders (Prevention of Abusg)28lcb@d@ecordwith anychanges.

9.5.20 SALRI supports this approach. It is important not to confine family violence to direct physical
violenceResearch supports the moderde definitionof family violene As Crofts and Tyson exptain

6lt is now wel/l recognised that family violence
psychological and emotional abuse which magienintimidation, harassment, stalking, economic abuse,
soci al i solation, and thtyeats of damage to prop

9.5.21 SALRI considerthat,as emphasised to SALRI by family violence gifanpsy violence is not

confined to direct physical violence. Family violence can take many forms. Suclasiotéadeabove,

includes emotional and psychological abuse; physical and sexual violence; financial abuse; technology
facilitated abuse analking:4 Any definition should include such forms of violeAeeughthe terms

and definitions used in the Victorian &et a helpful guide, thegnnot necessarily ingifted to éSouth
AustraliarAct. SALRIsuggesth at t he exi stvingl enod e dintewdntiodd®i@& mo fl yt |
(Prevention of Abuse) Ac{2a8Rhouldbe adopted.

611 This view was also noted to SALRI in consultation by the Aboriginal Legal Rights Movement.
612 SeeaalsobelowAppendix 6, 128 25.

613 Crofts and Tyson, above4 872873.

614 Victorian Royal Commission, abow&3n2331.
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Recommendation 7

A

SALRI recommends that light of modern understandingh e def i ni ti on| of Of
should be given a wide definition amat be cofined to direct physical violence and a mi | vy

vi ol shouwdel$b be given a wide definition in relation to the relationships caught within it

(especially to include Indigenous kinship)rextde confined to spouses@omestigpp ar t her s & .
The modelprovidedin Part IC of theCrimes Act 195¥ic) is helpful but it is additionally
suggested #t for consistencythe existingmodelo f 0 f ami linys 8 wfithe htervemrtiend
Orders (Prevention of Abuse) ACBAD§Iouldbe adopted.

9.6 Social Framework Evidence

9.6.1 The benefits of amending tBeidence Act 193®) toprovideexplicitlythat evidence of family
violenceand its effects (often called social framework evidaagd)e admissible were highlighted to

SALRI inits consultation. Suchreform would confirm to legal and other practitioners, the judiciary and
investigators that such evidence, including expert evidence regarding the effects of family violence, is
admissiblelt was noted that not only direct evidence as to the familyceiclefiered by a typically

female accused but also widsually experevidence to explain the nature and implications of that
violence, whether specificadithat accused or generally may welppeopriate.

9.6.2 TheNSW Select Committee examitiezl pdentialbenefit of evidence of the circumstances of
(usually) women who experience family violence and who either kill an abusive partner, or who are killed
by their abuseNoting that his type of evidenceadfienreferredtoaé soci al f raeliie,wotr k e
Select Committesefined such evidence in the following terms:

Social framework evidence is evidence that provides context to the experiences of victims of
domestic and family violence. It includes information about the general nature ansl afynamic
relationships affected by family violence and the cumulative effect on the péasailyonamber

of that violenceSuch evidence includes not only evidence of, for instance, the history of violence
relating to the specific case, but also contextaanmation relevant to the experiences of victims

of domestic violence to assist the court and the jury to understand the specifics of the case and the
common myths and misconceptions about family violence. For example, social framework evidence
could ke used help a jury understand the difficulties faced by abused women deciding whether to
leave a violent situation, countering the cantermt  t hat s h ed Sinsilérlpg, ttodld j ust | ea
explain circumstances where abused wasrme, killing an abes in a norconfrontational

situation knowing that future violence against her or her children is inevitable and imminent, even
if not immediately @2

9.6.3 Such widential provisions play a substantial role in shaping the accounts that are given of
homicides but are not always given due emphasis@idaw initiatives. Wile the legal requirements

for seltdefenceare now reasonably open and should be ableammodate the circumstances of a

victim of family violenceho kills to preserve herself or others, the outcome of a case may well rely on
relevant evidence being introduced to assist i
reasonable amecessaryein such casdbe extent to which evidence of family violence can be admitted

615 NSW Select Committee, abovEIN178 [8.103].

616 See, for example, VLRC (2004), abdl@ h5®160 [4.82]4.85], 168178 [4.86]4.110], 188 Rec Ritz-Gibbon,
Homicide Law Reform, Gender and the ProvocaboueDdfen@H125.
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will likely be crucial to the outcome of the case as it provides important camdg&tstdnding for the
defendari s as't i ons .

9.6.4 Expert evidence on domestic viokehas been admitted in cases across Austrailias bfien
narrowly focusedhere isagreemerthat broader evidence family violencand its effects, is desirable
and useful tboth judicial officers andries in these cagés.

9.6.5 In summary, socitllr a mewor k evidence will ensure the |
d ome st i c*morie solthamtltakotiered by expert evidence regBiigge

9.6.6 In 2004 the VLRC recommended a legislative provision to clarify or confirm the use of such
evidence in cases of homicide involving family victerndee Commissiorexplained that the
introduction of this reform would

clarify that expert evidence is admissible about the general nature and dynamics of abuse and social
factors that impact on pdepn violent relationships. This evidence could be given by people with
expertise on family violence and would assist jurors to better understand what it is like to live in a
situation of ongoing abuse, and what may be reasonable for a person Iisituatith22

9.6.7 TheVLRCnot ed that ©6soci al f r Ggjpreral dyndmiceof abdseen c e 0
relationships, the cycle of violence, the complex reasons women stay in violent relationships and why
some women do not report violence and whymaan might plan to kill in order to protect hedelf.

9.6.8 In Victorig drawing on the work of the VLRC, legislataferms introduced to improve legal
responses to homicide over the last decade have sought to bolster evidence laws to ensure that family
violence evidence is permissible in couand to p
explain the nature and dynamics of family violéadel ed O6soci al framewor k e
reforms in Victoria in 208%established the retexce and permissibility of family violence evidence in

cases where a person committed the homicide after being abused by theTdec@@€&devidence
reformswereexpandethrough theCrimes Amendment (Abolition of Defensive Homic({dég)adti@014

relocates the relevgmbvision( 6 edve nce of f a BH2DbfyheCrimes Act1088e 6) t o s

617 Fitz-Gibbon,Homicide Law Reform, Gender and the ProvocabioneD@iea20&210.

68Heat her Dougl as, 6Soci al F r a rpglieationi kn EWi i cdt eonr ci ea:Kat@ ntds B enyt o
Fitz-Gibbon and Arie Freiberg (ed#)micide Law Reform in VidRatiospect and Prd§eelesation Press, 2015)
940109Debbi e Kirkwood, Mandy McKenzie and Danielle Tyso
Homi ci de Law Reforms on Responses to WoResourceWenre Ki | | I
Victorig Discussion Paper No 9, 2013).

619 Julie Stubbs, to Criminal Law Review, NSW Department of At@eneyal and Justice, 20 November ,201See
further abov¢9.6.1§[9.6.14].

20Womends Legal Servi ces Né&WSAtt&nepGenesabandolustiveésponsi 8 Bxpd3@ep a r t m
Draft Bill to the Crimes Amendment (Provozafidni8iNlovember 2013, 6.

621 VLRC (2004), above 183 142 Rec 25. See furtlarl3®142 [4.25]4.35], 1838187 [4.129]4.136]. See also
Australian Law Reform Commission/NSW Law Reform Commi§8IdRC/NSWLRC),Family ViolenéeA
National Legal RespBepert 11§2011) [14.108[14.107], Bs 14.1, 14,214.5

622 \/LRC (2004), abovelr8 XXXi¥XXXV.

623 |bid 173.

624 Crimes (Homicide) Act @@igbs 9AH.See VictoridRarliamentary Dephagggslativéssembly, 6 October 2005.

625 Douglasabove 1618 94.See further belotwppendix 5, 118 22.
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9.6.9 Research conducted in Victoria in 2013 found ithahe initial period following tH2005

reforms the social framework evidence provisions had not been widely used by legal peectitioners.
However, followinghe further 2014reforms to famyl violence evidence lainsVictoria, the value of

this evidence has been recognised by leading scholdislth Pifessor Heher Douglas, for example,

has stated that such evidencedrely to ensure that the contexts of the lives of abused women who Kill
are better understood and he&rd throughout the

9.6.10 The NSW Select Committeamined at some length the use of such evidence in cases of family
violence and the desirability of an explicit legislative provision confirming the admissibility of such
evidencez Suchevidenceit was arguedo the Select Committeonsistent with theiewsalso

expressed toARRI in its consultationwild go s ome way toward addressi ng
about the dynamics and nature of family violence perceived to be lacking among key players in the criminal
justice system, including the giatly, legal counsel and perhaps most significantly, e The/ role

of social framework evidence was said 6in relat
be vital in ensuring that the complete defence ofledetice was considered appropriate
circumstances. 0

9.6.11 The NSW Select Committeeoncluled that,notwithstanding that some social framework
evidence may altBabe able to be admitted unciemrent NSW lavdihere is merdin explicitly providing
for such evidence be adduced in homicide casdsrecommendethat,using the/ictorian malel as

an examplethe NSW Government introduce an amendméatexplicitly provide that evidence of
domestic and family violence may be adduced in homicidedratters

9.6.12 Though there may be a view such a provision is unnecessary as it is alreadydaitiveed
presentawt*S ALRI notes the contrary view that o6while
be adduced, in practice it fails to adedqfsately
Professor Stubl{é terms which @are also relayed to SALRI in its consultagigplpined to thBISW

Select @Gmmittee

Whil e evidence concerning domestthizreliesbonsheence can
prosecution, defence and judiciaaying a good understandingdofmest violence and its

cont ext ¢é A ibndsnilastd that adopted\iiptoria]l woulsl make the relevance and

value of such edgnce clear to all parties, aray assist in making stdfence more readiyailable

to battered women approprite casess

9.6.13 SALRI supports treasoningrovided byboththe NSW Select Committee and YHERC (as
cited aboveBALRI sesrealand tangiblbenefit in such a provision to provide explicit statutory authority

626 Kirkwood, McKenzie and Tysahove r618

627 Douglasaboven 618 378.See alsbitz-Gibbon, (2017, forthcomingbove n 83
628 NSW ®lect Committee, abovely 178186 [8.102[8.138].

629 |bid 180 [8.110].

630 |bid 181 [8.114].

631 |bid 185 [8.134].

632 |bid 186 [8.138]. See allORC/NSWLRG above 621 [14.13], [14.73[14.78], [14.83[1L4.88], [14.108]L4.107],
Rec 14.5; NZL@2016), above 93 839 [29], 9 Rec 7.

633 NSW Select Committee, abovELN182 [8.120]8.122].
634 |bid 184 [8.128].
635 Response to Options PapRrofessor Julie Stubbs, 7, quoted by NSW Select Committee,ldb&®d [8.128].
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in offences of violence (not confinechtiamicideds for the admissibility of family violence agldted

social frameworkevidenBeu ch a pr ovi si on was wi deltwaspsinledpor t ed
outto SALRI that such a change would have both legal and cultural effect anchptayesut €ducative

roless”and not only recognise, but encourage the greater use of such evidence. Tdongiotiew

strictly allows the use®fs o c i a | eVidereceytm practick €uch evidence is rarely empieyed.
was pointed out to SALR1 cansultationthat explicit statutory authority for the legitimacy and use of

such evidence is preferable to relying on the common law.

9.6.14 SALRIsuggestthat South Australia should adopt a model similar to the Victorian model of self

defence which explicitlyakes into account family violence evidence iendontext. This

Recommendation caand shouldbe implemented independently of whether provocation is revised,

retained or repealéske Recommendationtdelow) Universal support was expressed to SAuRMgl

its consultation for adopting thectdrian model of setfefenceincluding social framework evidence.

Recommendation 8

SALRI recommends that either Division 2 of @meninal Law Consolidation Act(83350r th¢
Evidence Act 1933) should be amended in terms similar to Part IC @frthees Act 1998ic)
to explicitly provide that evidence of

A} "4

fami |

frameworkdé evidence as to the nat eaand mayhd ef f e
adduced in any case involving family violence (not confined to homicide) with potential defences

of seltdefence, duress or necessity.

9.6.15 Finally, oundtable participanstatedthat anylegislative reforma South Australia should be

accompaied by education of legal practitioners, the judandargommunity groups énsurghat any

reforms have maximum impacpracticeand can effectively assist victims of family violence, including

women who kill those who commit family violence aghimst* The importance adfraining and

education for judicial officetbe legal professi@and investigato@bout the nature and dynamics of
family violence (and to help counter some of the many myths and misconceptions iftinasarea)

expressed, notalidy specialistamily violence groups, to SALRI

9.6.16 It was notedo SALRIthat changing the law, whilst an important and welcome measure, is not

necessarily enough to bring about real civapgecticeThe NSW Sele@ommitteesimibrlynoted that

63 ALRC/NSWLRG above 1621 [14.108]] 1 4. 109], Recs 14.2, 14.5. The

ALRC

governments should review whether criminal legislation should expressly allow defendants to lesobatidence

family violence in the context of defences tefnant al of f ences against the
637 See also NSW Select Committee, ab&tel82 [8.119Douglas, above 6118 109

per soni

638 See, for examplR,v Runjanjic and Kontift@d1)53 A Crim R362;R v Chhail994) 72 A Crim R R v Secretary

(1996) 86 A Crim R 11R;v Thornton (Nd2)96] | WLR 1178 v Oakdd 995 NZLR 673, 675)sland v @998)
197 CLR 316, 38338 [55)[57] (Gaudron JPsland R(1998) 197 CLR 316, 377 [166] (Kirb§Ahough BWS

does not enjoy universal sugpthrere is considerable agreement that expert testimony about the general dynamics

of abusive relationships is admissible if rele

vant t

Evidence Act 843A) s 34P as to the use in arahproceedings by any party of discreditable conduct evidence to
show O6backgroundd, Or el a fuitherBath Aust@lidarbamentarty BebHieSse ofr O nar r
Assembly, 6 April 2011, 3291 (John Rau). The defence if seakmguoh evidence are likely to be subject to a

more liberal test of admissibility than the prosecutioat 32883294,

639 See the SALRI roundtable consultation event held on 12 MajAgpéadix 2, 1135ee ab Crofts and Tyson,

above 1294 873, n 57.
640 See alsALRC/NSWLRC, above 621 [14.999[14.102]; NZLG2016), above 93 7 Recs-4.
641 See VLRC (2004), abové3 165169, for a summary of some of these common myths.
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the success of such proposals O6rely heavily on
S y s t2eThedNSW Select Committee quoted the following comments of Professor &Gililibs

difficulty is that whatever you come up with will need to persuade the lqgalfession to come on
board. [The effectiveness of any] recommendati o
profession interprets and appli®®s this. Having

9.6.17 In 2004, he VLRC examined the importance of education and training for the judiciary, legal
profession and police in the nature and dynamics of family \igl&iheeVLRCsupported such
educatioftsand viewed it as

essential to the effective operation of defences améuf decisions being made concerning pleas

and sentencing. The issue of legal education goes beyond whether defence lawyers and members of
the judiciaryinderstand the relevance of a history of violersmftiefencdi the dynamicand

nature of familyiolence, and social circumstances of people in violent relationships, are generally
not well understood. Professional education may assist to overcome the myths and stereotypes that
we all share, and increase understanding by legal practitionerssaadqutitiee nature of violent
relationships and their loteym effectégss

9.6.18 Whatever laws we hawas, the2016Victorian Royal Commission commenteitl,only be as
effective as those who enforce, prosecute and apply them. Improving these fpratticag

education, training and embedding best practice and family violence expertise infthes dietisto
be more effective than simply creating new offet{oeslefences).

Recommendation 9

SALRI recommendshat the South Australian Government consider the development and
implementation of an education package on the nature and dynamics of domestic and family
violence targeting the legal sector and the community more broadly.

642 NSW Select Committee, abovEIN188 [8.146].
643 Professor Stubbs, Evidence, 28 August 20329 5@uoted by NSW Select Committee, abdtel88 [8.146].
644 \VLRC (2004), abovel 194199 [4.153]4.168].

645 |bid 202 Recs 336. Seealdpani el | e Tyson, Debbie Kirkwood, Mandy McK
of the 2005 Reforms on Legal Responses to Womédan iwtol I nt i nkate EitzGibbon and Arie Bréberg n
(edsHomicide Law Reform in Victoria: Retrospect gh@dragpmtRress, 2076) 9893; NZLC(2016), above n
93 7 Recsi4.

646 \VLRC (2004), above 18 199200 [4.169]. The VLR@tR02 Rec 36) noted such professional tragmirfgmily
violencecodt aim to assist judges and | awyers ©6to underst
discussion of issues such as: common myths and misconceptions about family violence; the nature and dynamics of
abusive relationships; the social contexhichwiamily violence occurs; barriers to disclosure of abuse and seeking
the assistance of police and other service agencies, including the additional barriers faced by persons who are
Indigenous, from a culturally and linguistically diverse backgroariewh a rural or remote area, who are in a
samesex relationship, who have a disability and/or have a child with a disability; the emotional, psychological and
social impact of family violence; the relationship between family violence and other infflerdéeg murder and
manslaughter; how expert evidence about family violence may assist in supporting adaéenoésmifduress [or
necessity] and the use of expertreporfsemi | 'y vi ol ence in sentencing. d

647 Victorian Royal Commissi@bove 83 27.
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PART 10 1 Duress and Necessity

10.1.1 It is also necessary for consistency and completeness to examine the application of the common
law defences of duress and necessity in family violence Toetexis a close relationship between the

four maindefences discussed in this Repantnely provocatioselfdefenceduress and necessityg.

noted by the/LRC, ¢a]l are based on a necessity to act irpsetction or to protect others from
harsm. 6

10.1.2 If a person commita@ffence because another person has threatened thel@athtbr serious
harm, they may be aliterely on thecommon lawdefence of duress.A person who commits an
unlawful act bewse circumstances (rather @waother person) force them to do so ticha grear
harm may beble torely on thecommon lawdefence of necessityBoth duress and necessity
contemplate that the criminal act must be a reasonable and proportionate responsentend peril
or threat of a grave natwéch as death orrgmis harm.

10.1.3 Although necessity and duress are avalslefences to most crimes,dbmon law rule is

that they cannot be relied upon as defences to pufaled potentially attempted murderThis
omission has been much criticis€the VLRC recommended in 2004 that the defences of duress and
necessitghould be extendéal murder and attempted mureielheVictorian Parliament accepted these
recommendations aatiolished the common law defences of duress (s 322@ohths Act 1984c))

and necessity (see s 322S oftiraes Ad958(Vic)) and introduced replacement defences of statutory
duress (s 3220 of tiximes Act 1988c)) and sudden or extraordinary emergency (s 322K dhtbe

Act 1958Vic)). The replacement defencesrektoboth murder and attempted muréer.

648 VLRC, above A3 59 [3.1].
649 For the requirements which must be satjisfieseR v Hurley and Murfa967] VR 526. See further Rhain Buth,
6Chapter 11: D u Davil CarusoRichin BuehMansHeath lan &eadeilliott, Patrick Leader
Elliott, Ngaire NaffineDavid PlateandKellie Toole South Australian Criminal Law and P¢begidurexis,2 ed
2016) 3833390 [11.8)11.19].The perceived uncertainty as to the scope of the langrédatiuress has been the
subject of frequent English judicial commenR yiAbdwHussaift999] Crim LR 570, the Court of Appeal, for the
fourth time in five years, emphasised 6the urgent nee
650 For the requirements which must be satjsfaR v LoughnflB81] VR 443, 448e&further Buth, abovetd9
393398 [11.28]11.30]For an example of necessity, a truck driver who deliberately drives into a building when his
brakes failniorder to avoid colliding with another car and killing the passengers, could rely on the defence of necessity
to avoid criminatulpability. See VLRC (2004), abo$8 11 [3.132].

651 R v Dudley and Stefjh@d4) 14 QBD 273 (necessity)Re: A (Childref2001] 2 WLR 80) R v Harding 976] VR
129;R v Brown and Mddeg8] SASR 46R;v Darrington and McGHI289] VR 353 v Howjd987] 1 All ER 771.

652 R v Gottd 992] 2 AC 41ZontrasR v Goldm#Ruling No 4P004) 147 A Crim R 472

653 See, for exampl€enneth Arensor@Expanding the Defences to Murder: A More Fair and Logical Apfi{ish)
5 Flinders Journal of Law RE2&rmRupert Crosddurder Under Dure§§1978) 28Jniversity of Toronto Law Journal
369; lan Dennigpuress, Murder and Criminal Responsiti{li§80) 96.aw Quarterly Jou2@8; Miriam GuArye,
&hould the Criminal Law Distinguish Between Necessity as JustificatieoemsityNas an Excui#986) 102aw
QuarterlRevieWl; Stanley Ye@lecessity under the Griffith Code and the Commo®1&81) 1%riminal Law
Journdl7; VLRC (2004) abovel8 115118 [3.15@]3.153].

654 VVLRC (2004), above 18 118, 123, Rec 9. See alaw Reform Commissioner of Victomayress, Necessity and
CoercipReport 9 (1980) [2.15] (duress) and [3.33] (neckasitiReform Commission of VictotitgmeideReport
40(1991) [244] Rec 31.

655 See further beloAppendix 5, 118 22.
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10.1.4 The extension of duress and necessityutaler raises complex moral amghllessuese It is

beyond cBreh&drehce toconsider whether duress and necessity should be so 8AleRted.
considers that further research is necessary to consider the scope of the common law defences of duress
and necessity and whether they should be extended to attempted murder and tinelydareas

Victoria, notably ithe context ofamily violeness?

8. For Further Review

Theconsideationof the scope of the existing common law defences of necessity and duress (beyond that
contained in Recommendation 10 of this Report)

10.1.5 The déencesof duress and necessitgty arise igituation®f family violencen whichap er s on 6 s
response to a threat is affected by the yintemthistory of the persons involved

10.1.6 In the South Australian caseRo¥Runjajic and Kontignéor exampletwo women who had

lived with a very violent man clatgrthey had been acting under his duress when they seriously injured

and falsely imprisoned another woman. The South Australian Court of Criminal Appeal held that the
women should have been aéldvto rely on expert evidencd®®¥S to support their claimhduress. The

Court explained that in assessing whether the defence of duress applied, it was necessary to consider
whether a woman of reasonable firmness in the situation of the accused women would have acted in the
way they did. Expert evidence of BWS lwedd to be admissible in answering this quesstion.

10.1.7 R v Lorerezis a vivid examplaf where duress and necessity may apply in a context of family
violenceThe accused robbed a supermarket employee while armed with a knife, obtainingu#ig60. She
admitted her involvement in the offence when interviewed by the police. At trial, the only issue was
whether she was entitled to an acquittal on the grounds obdmesssssityl he basis of tisedefencs

was atireatfrom herabusivele facto partnethat if she did not obtain enough money for him to be able

to reregister his car, approximat&#Hp0, he would kill her. She was at the time of the offence pregnant
with his third child. Theial judge Crispin Accepted that the accused had previbesly subjected to
repeatedamily violence2and that the threat to kill her was made.

656 See, for examplB, v Dudley and Steih884) 14 QBD 273, 28228 8; Geor ge Chri sti e, ©6The
Considered from the Legal Dekeldaw Mo@is.| Points of Viewd (

657 Crimes Adi958(Vic) s 322P. See also VictdPiarliamentary Debhatgislative Assembly, 6 October 2005,81351
1352.

68SeeE|l i zabeth Sheehy, Jul iSelfd&dencdbaisl sadh diGibakandaeieTheibengi e , 6 W
(edsHomicide Law Reform in Victoria: Retrospect gire trosmcress, 2015D,12M126

659 (1991) 53 A Crim R 362.

660 See also VLRC (2004), abou&ri21 [3.164].

661 (1980) 146 FLR 369.

662 |bid. The catalogue of violence désed by the accused was graghi€.hi s t hreat foll owed a p
threatening behaviour towards her over a numbggan§. She met Mr Henshaw when she was 15 and became
pregnant to him when she was just over 16. He began to become violent about a year later. Thereafter she was
frequently beaten. The beatings extended to being hit, kicked, jumped on and thrownllag@insatweast one
occasion she was threatened with a machete and on another she was attacked with a baseball bat which had nails anc
screws protruding from it. She said that she had been admitted to hospital as a result of assaults by Mr Henshaw at
leas four or five times because of injuries which he had inflicted. The assaults often occurred after he had been
drinking and frequently related to arguments about money. She said that he was very jealous and exerted considerable
control over her lifestylefusing to allow her to go out socially without him, contacting her by telephone at lunchtime
each day to ensure that she was stil/l adat37home and den



Part 1® Duress and Necessity

10.1.8 The extent of the violence was made clear by Crispin J:

Having regard to all of the evidence | am satisfied that the accused was subjected to repeated
violence, abusend intimidation over a period of several years up to the date of the robbery. | am
also satisfied that Mr Henshaw was a violent and perhaps dangerously unbalanced young man who
had assaulted the accused with a baseball bat embedded with nails ahdestessd, her and

other members of her family with one or more machetes and threatened her aunt with a samurai
sword. | have no doubt that in the context of this history the accused would have been extremely
frightened if he had threatened to kill hpeeslly if that threat was contingent upon a demand for
money she did not hatfé.

10.1.9 The accuséslifailure to leaveer partner was explained by the evider@@/&fin which victims

developa 61 earned hel pl essness wistoffering ¢hé only soaree ofo n  t h
love in their liféss4

10.1.1QCrispin J stated that a diagnosBWISdoes not of itself give rise to any defenceciiiménal

law does not recognise any general principle that people should be absolved from criminal conduct
because they had been beaten or abused or because a psychological condition cawsaldrty such
treatment may have led them to commit the offences with thiey are charged. Nonethel€sspin

J noted thaevidence that such a person may have had a psychological condition of this kind may be
relevant toeveral defencesich as duress.

10.1.11Crispin J held that no defence of duress was aviailtiidecasas the threat did not direct the

accused to commit the particular offence with which she was chaegeefene was limited to cases

in which the threats had been made to coerce the accused into committing the act which was the basis of
the offence wittwhich heor shewas charges® There were public policy reasons for confining the
defence of duress in this manner. As a matter of publi¢ Gokpn J observatlis important to ensure

that the ambit of the defence is not expanded to relieve fpeoplaiminal responsibility for offences

to which the coercion was not directed

10.1.1ZCrispin J also held thaetthreat made by the acc@sedrtner did not create such an imminent
danger as to give rise to the defence of necessity.

10.1.1Runjajic and KonhiamelLorenhighlight that the common law defences of duress arssihece
may arise in the contextfamily violence.

10.1.14The application diothduress andecessity (as wiklfdefencias a defenage problematic for

women in the context of famiiplence, includingémeed foan immediate (or at least immihdneat

and the question of proportionat§Recent research undertaken by Elizabeth Sheehy, Julie Stubbs an
Julia Tolmie suggstitat the common ladefences of duress and necesstil suited to thparticular
circumstances in which persons Kill in response to prolonged family violence and as such do little to

663 |bid 373.

664 |bid 369.

665 |bid 375.

666 R v Hurlep967J] VR 526, 542;v Daws¢h978] 1 VR 536, 538.
667 (1980) 146 FLR 369, 377.

668 Se e, for exampl e, Mart ha Schaffer, 6Coerced into Cri
Canadian Criminal Law R2vievsheehy, Stubbs dimdimie,above r658 12126
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alleviate the law of recognised limitations in the operation of the complete defemlesfaric=ISheehy,
Stubbs and Tmie conclude:

Battered women may be caught between a rock and
necessity because their actamescast as seléfensive, even when stdfence is barred on the

f a c tThe péor fit of the alternate defenfswomen who kill and the limited scdpetheir

reform takes us back to where we stéirted selfdefencés®

10.1.19n seeking to addrelgmitationsn the existing lawhéVLRCaccepted that the defence of duress
should be modified in the context of famiblence (including the use of social framework evidence).
SALRI concurs with this approaaid recognises the value of refornttiegcommon lawdefencesf
bothduress and necessaybetter accommodate the circtanses within which persons may offiend
response téamily violenceThere seems no reason to distinguish in this regard bettdefence
duresaind necessity

Recommendation 10

SALRI recommendthat, for consistency with Recommenda&tirb 6 and 7 the common la
defence®f duress and necessity in South Australia should be amended in respect of all offences
to clarify that in cases involving family violence, the actual or perceived threat need not be
immediate and to provide that the fact of family violence should be taken into agcount in
consideringhe reasonableness proportionalityof the response engpled. The model in Part

IC of theCrimes Act 19%8ic) provides a suitable model.

10.1.16SALRI notes that it has already recommended that either Division 2Qrintiveal Law
Consolidation Act 1@&3%) or theevidence Act 1939\) should be amended imts similar to Part IC of

the Crimes Act 19%8ic) to explicitly provide that evidence of fawidyence and related evidence
(including 6social frameworkd evidence as to th
be adduced in angse involving family violence (not confined to homicide) with potential defences of
seltdefence, duress or necessity.

Recommendation 11

SALRI recommends th&®ecommendations 3 to 10 above can, and should, be undertaken,
regardless of whether provocatismltimately retained, revised or abolished in South Australia

669 Sheehy, Stubbs and Tolmalegve r658 127.
670 \VLRC (2004), abovel 121 [3.65], 142 Rec 25. Seeaalkt®142 [4.29)[4.35], 183187 [4.129[4.136].
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PART 11 i Diminished Responsibility

11.1.1 Mr Charles of the Aboriginal Legal Rightsé&heent and Mr Caldicotttineirconsultation with

SALRI urgedonsideration of diminished respbility in South Australias a substitute partial defence

should provocation be abolish&minished responsibility is a partial defence which acts to reduce an
offence of murder to manslaughter. It was originallyicedd® avoid two mandatory dispositions:
indeterminate detention for the Ipenatyioriconvidled ns ane
murderersn

11.1.2 Diminished responsibility exists as a partial defence in {hindJKCT New South Wales
Queensland and the Northern Territdrgloes not exist as a palrtiefence in South Australia.

11.1.3 The partial defence dfi mi ni s he d rsébstgnt@linmspailnédhsiittisynowdkmnowrd

in NSW)provides what otherwise wouldnbarderwill be redaed to manslaughter in cases wiheem
beestablisbéd on the balance of probabilitesh at t he def endantedestsodtc apaci t
judgewhether theperso® s a c t i o arsvrong,eor t@contrel lgirhgtr herself, was substantially

impaired by an abnormality of mind arising froomaerlying conditio&"®Diminished responsilyliis
premised on the notion that iif insanity can com
should reduce the criminal responsibility of the accused in relative prdgwtiationale for thjgartid
defencereflects the view thdlhere should be recognition of reduced levels of culpability for some
defendants who would otherwise be guilty of murder, based on the fact that their state of mind was
impaired at the time of the killfigThe Model Criminal Code O#iac s 6 C o mamedthatehe e x p |
rationale for this defence is:

the desire for increased flexibility in dealing with defendants who display some kind of mental
dysfunction, albeit not serious enough to establish the complete defence of insanity. As its name
suggestsgliminished responsibility partially excuses such persons on the basis that the fault element
necessary to found a murder conviction, although present, is of diminishéd quality.

11.1.4 Though diminishesksponsibilitysiof general applicatiog particulargplicatiorand suitability
of this partialdefence to women who may Kill their abuser in the context of family violence has been
notedg’s

11.1.5 Mr Charles accepted the problemhefpresent law girovocatiorin consultationvith SALRI

but powerfully notetheneed to recognise the jpautarsituation of persons with an intellectual disability
or cognitive impairmemtho may kill someor{encludingand especially the Aboriginal community).
Mr Charles highlighted:

671 LRCWA above 141 249.

672 Crimes Act 1900SW) s 23A(1)(a).

673 NSW Select Committee, abovELNL5 [2.40].

674 Mode!| Cri mi nal Codaeabo@fMi26143r sd Commi tt ee,

675 See, for exampleysan EdwardSex and Gender in the Lega(Blaadestsne Press Ltd, 1999) Rebecca Bradfield,

6Women who Kill: Lack of I ntent and Diminished Respo
(2001) 1Zurrent Issues in Criminal Juétige Judith Kerr, 6A Licence to Kildl
Diminished Respos i b i | i Otagh Lajv R&OI@Whe NSV Judicial Commissiamserved that these types of

cases Oemphasise the serious elfidfkeDornslly ankeandabove 82 i ¢ vi ol
45,


http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s193j.html#event
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s4.html#judge
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s4.html#person
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s23a.html#underlying_condition
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the fact that there are regrettably many Aboriginal people throughout South Australia who suffer
from intellectual disabilities, whether from the effects of foetal alcohol spectrum disorder, the effects
of petrol sniffing or other causes. There are oseauany other people in the commuwntip

suffer from the same kinds of intellectual diselity.

11.1.6 Opinion is divided on the merits gdatialdefence of diminished responsibility. The NS
and the English Law Commissiésupported theartialdefene. In contrast, the Model Criminal Code
Of f i cer s ¢the themnhaw Refren Commission of Victerithe currentVLRCG#8: and the
Law Reform Commission of Western Austradipposed thpartialdefence.

11.1.7 SALRI accepts that theuggestiorof diminishedresponsibilityas a partial defenée not
untenableHowever SALRI considers th#te questiorof diminished responsibility as a partial defence

is complex and requiregpertinput and is beyond the remit of this Report. The South Australian
Sentencing Advisory Council hasentlyexamined the scope and operation ofittkeddefence of

mental impairment (insanitycaimnmon law) and made varioesommendatiort& The Crimind Law
Consolidation (Eintal Impairment) AmendmeBill 2016is presentlybeforethe South Australian
ParliamentTheBill maks significant changéso t he scope of a O0ment al i mg
drug induced impairmet SALRI considerthatthe complex issue of diminished resaility is best
considereth this contextandadditionallyin the intersection with sentencing for the offence of murder

(noting that SALRI will be examinithge law as to sesricing for murder istage?).

9. For Further Review

The consideration of the merits of gaetial defence of diminished responsibility in South Aystralia
the context of recent or ongoing changes to the linked defence of mental imgadfiteiitersection
with sentencing for the offem of murder.

676 | etter from Mr C Charles, Aboriginal Legal Rights Movement to SALRI dated 8 August 2016.

677 NSWLRC above r68, 27 Rec 2.

678 | aw Commissionf England and Waleashove M8 83.

69 Mo d e | Criminal Co dbmve@pP&18lc er sd Commi tt ee,

680 | awReformCommission oWictorig above r654

681 VVLRC (D04), above b3 xxxixxl, 238243.

682 | RCWA above 141 259 Rec 39

683 Sentencing Advisory Coundflental Impairment and theALReport on Part 8A of the Criminal Law Consolidation Act
1935(Government of South Australia, November 2014).

684 See South Australidarliamentary Dep&iesse of Assembly, 4 August 208 ®6646 (John Rau, Attorney
General).
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PART 12 1 Conclusion

12.1.1 The partial defence of provocation is controversial and has been the subject of extensive study
and much criticism. The whole issue of provocation is complex (including its interaction with mandatory
sentences for murdef)he flaws and criticisms of the present law of provocation as discussed in this
Report are such that any changes must be an issue for Parliament and notthe courts.

12.1.2 SALRJ in accordance with the terms of its referdrasebeen anausto identify and explore

reform options to ensure that t@gminallawa ppl i es equal ly and fairly r«
gender identity or sexual orientation. To | eave
in Lindsaywhich seems to preserve the discriminatory gay panic aspect of the provocation defence in
South Australia, is not recommended. SALRI considers that, as raised in its Audit Report, to leave the
present law unchanged would be to accept that the crimimaitactly sanctions lethal violence against

those seeming to exhibit homosexual behaviour.

12.1.3 The homosexual advance aspect of the provocation defencebshemidvedIts continued

existence tends to indirectly legggmand sanction lethal violertogvards people demonstrating
homosexual behaviour. Il n this regard, ddtetandi s con
Commonwealtheljislatiomot to discriminate on the basis of sexual orientation, gender and gender
identity. There is abvious need for legislative reform of the current South Australian law of provocation

to ensure that it does not discriminate on the grounds of sexual orientation. It is fundamental that the law
should operate in a fair and riscriminatory manneklso, asabasic issue of policy, the law should

not accept that in the 2&entury, a person might lesdfcontroland kill someond. Angry respon
resulting in homicide are compl etelsy unacceptab

12.1.4 One view is tat thestrength of objections tiie current law isuch that it is impossible to
formulate an acceptable and viable alternative model of provaodti@nbrief,the current law of
provocatiorncannot be reformed astiould be abolishéd SALRI considers that any effort at reform
should include the option of the full repeal of provocatisrdifficultat this stage identfy any viable
alternative modeBALRDB research and consultation to date has revealeddhalternative modke of
provocation as ensuring a adolent sexual advance cannot amount to provogatithre NSW model

of extreme provocatiport he Engl i s h mo dad probldmatié &nd may beouhliketyont r o
produce a workable and effective model ctipea SALRI especially notes that, removing a homosexual
advance from the ambit of provocation, whilst serving as an important legislative declaration of non
discrimination, in practice would have very limited dffectly be that the preferable sohutis to

abolish provocation entirely with the important qualification that a court possesses sufficient flexibility to
properly reflect on the offenderos cul pability

12.1.5 SALRI concludethat, in particulathe current law of provocation in South Australia needs
reform to make surenat, at the leastany norviolent sexual advance (not confined to a gay sexual
advance) should not be capable of amounting to provocation. However, although such a provision will
serve as an important legislative statement ofdisonminatory intention, its practical value will be
strictly limited, if not illusory. In light of this fact, the wider problems with the partial defence of

685 Attorney General for Jersey 26y AC 580, 594 [27].
686 Hemming, above 12, 19.

887Adri an Howe,lemicP rPoovwokell Killings aRdothe Ethical Paradoxes of the Postmodern Feminist
Condi t i onFéminjstLedalS)RIe¥B See also See RlinGibbon,Homicide Law Reform, Gender and the
Provocation Defaboge 7, 273;VLRC (2004), abovelr3, 56 [2.98]; NZLC, abovesd, 42 [79]
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provocation (notably its inherent gender bias)lan flaws of other potential models of provocation
(sucha® extr eme pr ov dd atsisomd icro nNS W |tiat have entengeglinand a
its studyto date SALRIis of the view thaits Sage 2 Report shouldurther reviewthe general law of
provocation and related issues, to identify an effective adscraminatory wider solution.

12.1.6 SALRI considers that theariousissues, especiafigntencing, require further examination to
enable it to fully consider the retentioforne or repeal of the partial defence of provocation. SAlRI
adopta twostage appexh to reform, to make certaisd@mmendations now (largely relating te self
defence and family violence) with certain questions tosudbjbet ofurtherexaminatio by SALRI in
stage2. SALRI intends to release its Stageeport as soon as possiBIALRI reiterates that it is
premature to come to any view about any changes to the current laacatiprountil it has completed
stage? of this review

12.1.7 Criticisns of the present law of provocatexiendoeyond the homosexual advance defesc
suchSALRIrecommends againmgtform thatis confinedto discarding this aspect of provocation.
particular, a strong wider criticism of the present law is that theedaf@rovocation is gender biased
and unjust, namely that it is widely peedeio apply unfairly to womancused of murder (especially
who have been subjecteddmilyviolence) and to unfairly favour male accused (especially those who
have killed a female partn&ALRI agrees thdie current law fails to adequately reflect the situation of
women who experience family violence and who may be driven to kill thesrddnestic partner, or

who may be at risk of being killed by their abusive p&e&rding norviolent sexual advances from
provocation, whilst a welcome change, waatld n S AvieWRdo @msugh to provide legal options

for people in South Austialivho kill their partners in the context of extreme or onfgoimiyviolence.

12.1.8 SALRI recommends thegformin this areahould also address the gender bias of the current

law and ensure that victims of family violence who kill their abusive dontestis pee not unfairly
prejudiced. This accords with SALRI®&s wider rem
to ensure that it operates in a fair anddiseriminatory manner, regardless of gender, gender identity or

sexual orientation

12.1.9 SALRI considers thate existingpartial defence of excessive-delénce in South Australia, as
well as a reformed version of thenplete defence of seléfence as recommended in this Repiat
better suited to fairly and effectively cater torigpie context of homicides committed insibgation

of family violencthanseeking tonanipulate and retatme flawed partial defence of provocation for this
purpose.

12.1.165ALRI strongly recommends that Sctistralisadopta model similao the Victoran model

of selfdefenceduress and necessityichnotably makes it clear in cases of family violence that the threat
need not be imminent. The Victorian model further explicitly takes into &colyntiolence evidence
andmakes clear ttegimissibity anduse of such evidence (including social framework evidence as to the
nature and effect of family violen&ALRI considers that theRecommendati@tan and shoulthe
implemented independently of whether provocation is revised, retained orinepeatadAustralia

12.1.11This Report has enabled SALRhé&ara wide range of views about the proper radenabdern

and nondiscriminatorycriminallaw in our communitySALRI has heardompelling andrticulate
accountsSALRI has been struck by the considered and generous participation of many individuals and
organisations in the preparation of this Report. SALRI is especially grateful to all those who have shared
theirpersonal stories.
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Part 125 Conclusion

12.1.12The changes pposed in this &ortare importantSq too, is the need to continue to review and
reform this important area of laso that iprovides aimportant normative statemettout equality and
non-discriminationn modernSaith Australia.
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ROUNDTABLE REPORTY 11 MAY 2016

THE U"I.\J".I‘“\'/“I‘ERSITY
of ADELAIDE South Australian Law Reform Institute

Reforming the Law of Provocation
Report of meeting 11 May 2016

The Roundtable

The independent South Australian Law Reform Institute (‘SALRI’), based at the
University of Adelaide, in September 2015 published its Audit Report, Discrimination
on the grounds of Sexual Orientation, Gender, Gender Identity and Intersex Status in
South Australian Legislation (‘the Audit Report’). The Audit Report examined South
Australian laws that discriminate against people on the grounds of sexual orientation,
gender, gender identity or intersex status. SALRI identified 146 laws that had this
potential effect. The common law partial defence of provocation to homicide and the
‘gay panic’ or homosexual advance aspect of it, was identified as one law that
discriminates against people on the grounds of sexual orientation, gender, gender
identity or intersex status. SALRI noted in the Audit Report its intention to consider
further several complex areas (including provocation) in more detail to follow on the
Audit report to best remove their discriminatory nature, including provocation. The
Audit Report noted SALRI’s intention to recommend discarding the ‘gay panic’ aspect
of provocation but to do so in a wider way that most fairly removes the discriminatory
nature of this law and having regard to its various wider implications (including
gender).

As the current remit of SALRI includes the need to identify areas of law reform where
the law discriminates against people on the basis of gender, and that most (though
not all) family violence is directed against women, it is crucial that SALR| does not
solely examine the gay panic aspect of provocation and it also addresses the gender
implications of the current law and its application to victims of family violence. An
initial consultation roundtable event with representatives of the family violence sector
in February 2016 at the Adelaide Law School strongly supported this view.

On 11 May 2016, SALRI hosted a Roundtable of interested parties as well as
representatives of the legal and academic sectors. The Roundtable discussed the
issues identified in the Audit Report regarding the role and operation of South
Australia’s partial defence of provocation. The Roundtable meeting focused on its
implications for victims of family violence' as well as the aspect of the law concerning
the killing of a person in retaliation for the making of a gay sexual advance.

The Roundtable was conducted under Chatham House rules. SALRI is grateful for
the time and valuable contributions of all participants who provided input from various
perspectives. The goodwill and insight of all who attended was notable.

The following report contains the views of the Roundtable. These views are not
SALRI’s final or confirmed view. However, they provide an important framework for

! Though the term ‘domestic violence’ is also widely used, this Report uses the term *family violence’.
CRICOS PROVIDER 00123M
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further consultation (including follow up roundtable events) and research and will
help guide SALRI’s final Report.

The roundtable noted that SALRI is not examining family violence in general and it is
not examining mandatory sentencing as that is beyond its remit and is under current
consideration by the South Australian Sentencing Advisory Council. It was discussed
that the problems of provocation extend beyond the ‘gay panic’ aspect and any
reform must also address the particular situation of victims of family violence and
care must be taken to either avoid abolishing provocation entirely and/or setting up a
new model that may have undesirable unintended consequential effects. The
Victorian example of its ill-fated defensive homicide law was explained in this
context.

The Roundtable discussed the following four options for potential law reform:

1. Abolish the common law partial defence of provocation in South Australia;

2. Discard the gay sexual advance aspect of provocation but otherwise retain
the partial defence;

3. Adopt the New South Wales model of ‘extreme provocation’, which is more
limited than the common law of provocation that presently applies in South
Australia; and

4. Modify the law of self-defence in South Australia to better provide for those
who Kkill in response to family violence.

Option 1: Abolition of the provocation defence

Some members of the Roundtable noted that they are in favour of abolition of the
provocation defence, with a few members expressing strong support for this option.

It was noted that wholesale abolition would be more favourable than reform of the
defence, because retaining the defence (in even a changed format) may result in the
residual aspect of the law being misused in a way that could mean that the
discriminatory features of the current South Australian law could potentially remain.
Total abolition sends a clear message that this kind of legal argument has no place in
a modern non-discriminatory society. Abolition would also best address the issue of
victim blaming and the gendered operation of the offence.

It was also noted that the various problems of provocation, especially its inherent
gender bias, were such that the law was beyond tinkering or refinement and outright
abolition is the preferred, if not only, solution. Abolition was viewed as the most
effective way to address the problem of victim blaming that provocation engenders.
The gender bias of the current law was described as one of the main problems in the
operation of the partial defence and the highly problematic successful use of the
partial defence by males who kill a current or former female partner in the context of
relationship separation and/or infidelity was noted.

It was also noted that if the provocation were abolished, those who Kkill in
circumstances where they considered themselves to be at risk of harm would still be
able to seek protection from the complete defence of self-defence, and those who Kkill
home invaders would have protection from the laws that particularly apply to that
situation in South Australia. Therefore, abolition of provocation would not necessarily
leave an unacceptable vacuum of protection for vulnerable accused.

Other members did not support the abolition of provocation, pointing to the capacity
of the common law to appropriately deal with cases on their particular facts (though

2
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others doubted this premise). It was noted that as a matter of practice, even if the law
were to be replaced by some kind of statutory partial defence, the common law
would need to be abolished first. It was noted that there is still a need for provocation
as an alternative to murder. Concerns were expressed that outright abolition may
lead to a situation where any new statutory law would not be as flexible as the
current common law, the latter in theory reflecting changing community standards
and public attitudes.

The position of Indigenous accused was noted and concern was expressed that law
reform in this area should not to lead to undesirable consequential effects on
Indigenous communities.

The Roundtable noted that one argument for the partial defence of provocation to
play a continued role in South Australia is to mitigate the rigour of the usual
mandatory minimum sentence of 20 years for murder. It was noted that there are still
‘truly genuine’ cases where a conviction less than murder is appropriate and
provocation in one form or another serves an important purpose in South Australia.2
However, it was acknowledged that, if provocation is to be abolished, it is crucial that
the courts possess and exercise flexibility in sentencing. It was noted that the current
law as to the usual ‘mandatory’ 20 year minimum sentence for murder is not wholly
inflexible and there is limited room for flexibility under s 32A of the Criminal Law
(Sentencing) Act 1988.3% However, it is unclear whether a factual matrix of
provocation involving a gay sexual advance would or could result in a sentence
below the mandatory minimum.

The Roundtable participants acknowledged that the issue of mandatory sentencing is
beyond SALRI's current remit. It was noted that, were provocation abolished in South
Australia, courts ought to take provocation into account in sentencing. This would at
least be a transparent and accountable process through judicial sentencing remarks
(in contrast a jury’s verdict is not explained). If provocation were abolished, members
considered that it ought to be made plain in legislation that provocative
circumstances relevant to a killing could be considered during sentencing and that
guidelines framing how this be done should be created in the immediate aftermath of
its abolition.

Option 2: Discard the homosexual advance aspect of Provocation

The option of Parliament passing an amendment to abolish a non-violent sexual
advance as amounting to provocation (there was agreement that it should not be

2 The facts in R v R (1981) 28 SASR 32 was noted as such an example.
3 32 A—Mandatory minimum non-parole periods and proportionality
] If a mandatory minimum non-parole period is prescribed in respect of an offence, the period prescribed
represents the non-parole period for an offence at the lower end of the range of objective seriousness for offences
to which the mandatory minimum non-parole period applies.
2 In fixing a non-parole period in respect of an offence for which a mandatory minimum non-parole
period is prescribed, the court may—

(a) if satisfied that a non-parole period that is longer than the prescribed period is warranted because
of any objective or subjective factors affecting the relative seriousness of the offence, fix such longer non-parole
period as it thinks fit; or

(b) if satisfied that special reasons exist for fixing a non-parole period that is shorter than the
prescribed period, fix such shorter non-parole period as it thinks fit.
3) In deciding whether special reasons exist for the purposes of subsection (2)(b)
, the court must have regard to the following matters and only those matters:
(a) the offence was committed in circumstances in which the victim's conduct or condition
substantially mitigated the offender's conduct;
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confined to a homosexual advance), but retaining the defence in every other respect,
was considered by the Roundtable.

This option was unpopular. It was noted that provocation, when argued by an
accused, will likely be founded on a variety of factors, of which a gay sexual advance
may well be just one relevant factor. For example, the conduct said to constitute the
relevant provocation could conceivably be racist conduct or other extremely offensive
behaviour. In circumstances where the provocative conduct is comprised of a
combination of offensive things said and done, it was considered that juries would
have difficulty in ignoring the fact of a gay sexual advance if they were directed to do
so and directed only to focus on the other conduct said to be provocative. This
approach was said to be artificial and unrealistic. The recent English example was
highlighted — where the partial defence of provocation was abolished and a new
partial defence of ‘loss of control’ introduced in 2010. Despite the UK Parliament
expressly excluding certain categories of conduct from giving rise to a partial defence
of loss of control, including sexual infidelity, the English decision in R v Clintor* in
2012 revealed how the intentions of exclusionary approaches to reform can be
undermined in practice. The Court of Appeal in Clinton concluded that in
circumstances where other words or acts beyond the alleged sexual infidelity were
argued to constitute the qualifying trigger for loss of control, the UK legislation still
permitted, and ought to permit, the judge and jury to consider those words or acts in
the context of evidence of sexual infidelity.s

It was accepted that an amendment precluding a non-violent sexual advance as
amounting to provocation may serve as an important statement of principle of non-
discrimination. But in discussion there was no support for this option on practical
grounds. It was again pointed out that almost always any provocation would not just
be a non-violent sexual advance but it would be combined with some other factor(s).
Lindsay® and Green” were noted as such cases. Despite the laudable aim of this
change, it was strongly doubted that it would have any real practical impact

It was also argued that discarding the gay sexual advance aspect of provocation
would do nothing to prevent the victim blaming that provocation tends to encourage.

Option 3: Adopting a model similar to the NSW law of extreme provocation

New South Wales in s 23 of its Crimes Act 1900 provides for a limited form of
provocation called ‘extreme provocation’ that only may be raised if the provocative
conduct itself is a serious indictable offence, defined as an offence carrying more
than five years imprisonment (s 23(2)(b) Crimes Act 1900). Section 23(3)(a)
expressly provides that conduct does not constitute ‘extreme provocation’ if it is ‘only
a non-violent sexual advance to the accused’, constituting an effort to ensure that
homosexual advance arguments are no longer run by accused. Further, in a

4[2012] EWCA Crim 2.

9 See Ibid [39]. ‘Our approach has ... been influenced by the simply reality that in relation to the day to day
working of the criminal justice system events cannot be isolated from context. ... [t]o seek to compartmentalise
sexual infidelity and exclude it when it is integral to the facts as whole is not only much more difficult, but is
unrealistic and carries with it the potential for injustice ... we do not see how any sensible evaluation of the gravity
of the circumstances or their impact on the defendant could be made if the jury, having, in accordance with the
legislation, heard the evidence, were then to be directed to excise from their evaluation of the qualifying trigger the
matters said to constitute sexual infidelity, and to put them into distinct compartments to be disregarded. In our
judgment, where sexual infidelity is integral to and forms an essential part of the context in which to make a just
evaluation whether a qualifying trigger properly falls within the ambit of [the qualifying trigger provisions] the
prohibition [on sexual infidelity] does not operate to exclude it.”

SR v Lindsay [2015] HCA 16.

"R v Green (1997) 191 CLR 334.
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provision that seeks to provide some protection to those who kill in response to
family violence, s 23(4) provides that conduct of the deceased may constitute
‘extreme provocation’ even if the conduct did not occur immediately before the act
causing death.

The superficial appeal of the NSW approach was noted in that it clearly removes the
gay panic aspect of provocation and purports to provide for victims of domestic
violence in removing the need for immediacy.

The option of adopting a law similar to that of NSW was examined in detail. The
background of the NSW model was explained. In 2014, the common law defence of
provocation was abolished in NSW and a new partial defence of ‘extreme
provocation’ was introduced. Under s 23(2)(a)-(d) of the Crimes Amendment
(Provocation) Act 2014 (NSW), an act is committed in response to extreme
provocation if:

a) The act of the accused that causes death was in response to conduct of the
deceased towards or affecting the accused, and

b) The conduct of the deceased was a serious indictable offence, and

¢) The conduct of the deceased caused the accused to lose self-control, and

d) The conduct of the deceased could have caused an ordinary person to lose
self-control to the extent of intending to kill or inflict grievous bodily harm on
the deceased.

The conduct of the deceased also cannot constitute extreme provocation if the
accused is found to have incited the conduct in order ‘to provide an excuse to use
violence against the deceased’ (s 23[3]).

The problems of the NSW approach were discussed. It was noted that the NSW
approach heavily restricts provocation, which one participant described as ‘restricted
to the point of redundancy’. A retrospective analysis undertaken by one Roundtable
participant revealed that the majority of cases in which the partial defence of
provocation was successful raised in NSV in the ten years prior to the reforms would
be excluded from the remit of the new partial defence. Roundtable participants
believed that, if one of the main justifications for retaining a partial defence of
provocation is to offer an accessible avenue away from murder for persons who kill in
response to prolonged family violence, then the NSW model will likely present similar
barriers for such defendants as the complete defence of self-defence. It was
discussed that where a ‘battered’ defendant can access extreme provocation they
would be better served by a complete acquittal on the grounds of self-defence.

The 2012 NSW case of Butler was described. In Butler, the female defendant was
convicted of manslaughter by reason of provocation for the killing of a male client.
Butler, a female street prostitute, met the victim on the day of the homicide. During
their subsequent sexual encounter, the victim was alleged to have made comments
about the ‘sexual assault of children’, and to have shown the defendant a video
depicting a young girl performing sexual acts. Unbeknown to the victim, the offender
had been sexually assaulted as a child. The defence argued that the defendant lost
self-control and killed the victim following his enunciation of sexual fantasies. The
judge ruled the defendant had a ‘special sensitivity’ to the comments made by the
victim immediately prior to his death compounding her loss of self-control.® It was
noted by Roundtable participants that, if this scenario had occurred since the 2014

8 Rv Butler [2012] NSWSC 1227 (11 October 2012).
9 See further Harriet Alexander, ‘Kill Case Relied on Provocation’, Sydney Morning Herald (online), 19
October 2012, http: //www.smh.com.au/nsw/Kill-case-relied-on-provocation-20121018-27txl.html.
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reforms, the partial defence of extreme provocation could arguably be raised, given
the victim could be conceived as having committed a serious indictable offence, such
as possession of child exploitation material. However, this was not without doubt.

The NSW option was not supported by Roundtable members, as major problems
were identified with it. The restriction of provocative conduct to a serious indictable
offence was criticised as requiring a trial within a trial to determine whether the
provocative conduct amounts to a serious indictable offence. This would make
criminal trials even more complex. It was noted that the NSW model would
significantly increase (even double) the length of trials. It was also criticised for
applying too narrowly and being somewhat unclear — if extreme provocation cannot
be argued when the conduct was only a non-violent sexual advance, this potentially
leaves the door open for a gay sexual advance argument to be advanced if the
provocative conduct was a non-violent sexual advance combined with some other
offensive conduct.

Option 4: modifying the law of self-defence in South Australia to better provide
for those who kill in response to family violence.

This option focused not on the gay sexual advance aspect of provocation, but rather
on the fact that victims of family violence may Kkill in response to situations of family
violence. SALRI asked the Roundtable to consider whether the law in South Australia
ought to be modified to better provide for those who Kill in response to family
violence.

It was noted that there are a small but significant number of persons, usually women,
who are driven to Kill their abusers (typically spouses). It is important that the law
caters for such cases. Provocation could presently conceivably assist those who Kkill
their abusers. But it was noted that provocation is ill suited to dealing with persons
who Kill in response to family violence, particularly females, as they typically do not
respond to an immediate threat and do not exhibit the traditional characteristics
associated with a loss of control. The requirements of provocation were noted to
more naturally favour the contexts within which men typically kill. It was thought that
the circumstances of offending by defendants who kill their abuser would be better
catered for under the partial defence of excessive self-defence or the complete
defence of self-defence.

It was discussed that other defences such as self-defence may be better suited to
these situations and would provide a more just outcome for persons who kill following
a prolonged period of abuse and where there is a genuine fear for one’s life or safety
(or the life or safety of another). However, the current law of self-defence set out
Division 2 of the Criminal Law Consolidation Act 1935 (“the CLCA”) in South
Australia does not specifically cater in its terms for those who kill or use force in
situations of family violence. There is no explicit reference to family violence or
modification in the CLCA such as to the need for immediacy or assessment of a
reasonable response for a family violence context.

The Roundtable considered whether reforms of this nature would be beneficial.

The Roundtable studied the recent Victorian law reform in some detail regarding self-
defence. The Victorian law contemplates that evidence of family violence may be
received by a court in relation to a self-defence (s 322M Crimes Act 1958) or claim of
duress (s 322P Crimes Act 1958). What evidence of family violence that may be
received is set out in some detail in the Act (s 322J). The Victorian law now explicitly
provides that evidence of family violence may be adduced in homicide cases.
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