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Glossary1 and Notes on Terminology
The following key terms are used in this Report:
Aboriginal
ALRC
APY Lands
Best Evidence

CALD
Canine Court Companion

Capacity

Capacity Assessment
Child Abuse Royal Commission
Children’s Champion

When used in this Report, Aboriginal refers to both
Aboriginal and Torres Strait Islander Peoples.
Australian Law Reform Commission.
The Anangu Pitjantjatjara Yankunytjatjara Lands of
North West South Australia.
The Child Abuse Royal Commission defined best
evidence as ‘the most complete and accurate evidence a
witness is able to give’.2 The use of this term received
mixed views in SALRI’s consultation. However, this
term is widely used and SALRI had used it. The history
and meaning of this term is explored further below. 3
Culturally and Linguistically Diverse background.
‘canine court companion’ means a dog accredited by:
(a) the Guide Dogs Association of SA and NT Inc; or
(b) a person or body prescribed by the regulations,
as a canine court companion.4
Capacity is a legal term referring to a person’s ability to
make decisions for themselves. Generally, when a
person has capacity to make a particular decision they
can:
 understand the facts and the choices
involved;
 weigh up the consequences; and
 communicate the decision.5
A test or process used to determine whether a person
has capacity to make a decision.
Royal Commission into Institutional Responses to Child Sexual
Abuse.
The term used in NSW to refer to witness intermediaries
available for children complainants or prosecution
witnesses in sexual offence matters, as part of the Child
Sexual Offence Evidence Program.

See also Law Reform Committee, Parliament of Victoria, Inquiry into Powers of Attorney (Final Report, Parliamentary
Paper No 352, August 2010) xxxv–xl.
2 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 5.
3 See Notes on Terminology below.
4 Evidence Act 1929 (SA) s 4(1) (definition of ‘canine court companion’). See also Evidence (Vulnerable Witnesses)
Amendment Act 2020 (SA); South Australia, Parliamentary Debates, House of Assembly, 23 September 2020, 2714–
16 (Hon Vickie Chapman).
5 See South Australian Law Reform Institute, Valuable Judicial Instrument or Single Most Abused Legal Document in our
Judicial System? A Review of the Role and Operation of Powers of Attorney in South Australia (Report No 15, December
2020) ix; General Purpose Standing Committee No 2, Legislative Council, Elder Abuse in NSW (Report No 44,
June 2016) 11 [2.25].
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Cognitive Impairment6

Communication Assistance

Communication Assistant

Communication Device

Communication Partner (CP)

As defined in the Evidence Act 1929 (SA) s 4(1), includes
the following:
 a developmental disability (including, for
example, an intellectual disability, Down
syndrome, cerebral palsy or an autism
spectrum disorder);
 an acquired disability as a result of illness or
injury (including, for example, dementia, a
traumatic brain injury or a neurological
disorder);
 a mental illness.
Any form of assistance given to a person with a complex
communication need. The term is flexible. For example,
the Evidence Act notes that communication assistance
may be given by a communication partner, or by the use
of a speak-and-spell communication device.7
A Communication Assistant is defined as ‘any other
suitable person to be appointed by a court to act as a
communication assistant in court.’ 8 This refers to a
person who provides communication assistance, but is
not a trained Communication Partner.
As defined in the Summary Offences Regulations 2016 (SA)
reg 22(2), includes:
 text, symbol or picture boards;
 speak-and-spell communication devices;
 voice output communication devices;
 tablets, laptops or other computers or devices
equipped with software designed to assist
persons with complex communication needs
to communicate more readily;
 any other device, whether electronic or not,
as may be approved for the purposes of the
interview by the investigating officer or
prescribed interviewer who is to conduct the
interview.
As defined in the Evidence Act 1929, a Communication
Partner is a person or a person of a class, approved by
the Minister for the purposes of providing assistance in
proceedings to a witness with complex communication
needs.9 For the purposes of this Report, SALRI uses the
term to refer generically to a person providing
communication assistance in a legal setting, in a South
Australian context.10

SALRI has in the past used the term ‘mental illness, cognitive impairment or intellectual disability’. This legislative
term encompasses all three.
7 Evidence Act 1929 (SA) s 12AB(2)(a)(ii).
8 Summary Offences Regulations 2016 (SA) s 22(1)(b).
9 Evidence Act 1929 (SA) s 4(1) (‘definition of ‘communication partner’).
10 See also note above.
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Complex Communication Needs

CP
Disability Justice Plan

Disability Royal Commission
Elder Abuse

Ground Rules Hearing (also referred to as a Pre-trial
Ground Rules Hearing)

A broad term that refers to difficulties communicating
using speech and writing, or difficulties understanding
how others communicate. Complex communication
needs are generally associated with developmental
disability, such as intellectual disability or autism, or
acquired disability like brain injury or stroke.11 However,
the definition of complex communication needs as it
applies in the Evidence Act is wider. See below.12
Communication Partner
The Disability Justice Plan 2014-2017 was developed by
the South Australian Attorney General’s Department
‘with an aim to make the criminal justice system more
accessible and responsive to the needs of people with
disability’.13 It took a comprehensive approach.
Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability.
A single, or repeated act, or lack of appropriate action,
occurring within any relationship where there is an
expectation or implication of trust which causes harm
or distress to an older person. It can take various forms,
such as physical abuse, psychological or emotional
abuse, financial abuse, sexual abuse, and neglect. An
older person may experience multiple forms of abuse at
the same time.14
A pre-trial hearing ‘designed to set parameters for the
conduct of a trial to ensure fair treatment of vulnerable
witnesses’ and defendants15 and which is held before all
parties, including the judge, prosecution, defence, and
intermediary if present.16 Rules for the trial can be set,
which relate to the manner or substance of questioning,
and the use of any communication aids to assist the
witness.17 These are also known in South Australia as an
‘initial hearing’ (see the Statutes Amendment (Child
Sexual Abuse) Bill 2021).

Family and Community Development Committee, Parliament of Victoria, Inquiry into Abuse in Disability Services (Final
Report, Parliamentary Paper No 167, May 2016) 79. Despite the above definition, complex communication needs
are often associated with people who are non-verbal. While the research worked within the definitional parameters
as described above, the research did not exclude anyone who self-identified as having complex communication
needs. Margaret Camilleri and Cassie Pedersen, Hear Us: The Experiences of Persons with Complex Communication Needs
in Accessing Justice (Report, 2019.
12 See also Notes on Terminology, vi–viii.
13
Government
of
South
Australia,
Disability
Justice
Plan
(Web
Page,
2020)
<https://www.bettertogether.sa.gov.au/principles-overview/principle-5/unleashed-dpc>.
14 Australian Law Reform Commission, Elder Abuse: A National Legal Response (Report No 131, May 2017) 19 [1.8]
This description is used across a range of government and non-government bodies in Australia: at 37 [2.26]. See
also World Health Organisation, The Toronto Declaration on the Global Prevention of Elder Abuse (WHO Document,
2002); Select Committee into Elder Abuse, Legislative Council of Western Australia, ‘I Never Thought It Would
Happen To Me’: When Trust is Broken (Final Report, September 2018) i [3], 9. SALRI notes there is no settled
definition of elder financial abuse: Georgia Lowndes et al, Financial Abuse of Elders: A Review of the Evidence (Report,
Monash University, June 2009) 5. See also at: 9–10.
15
Judicial
College
of
Victoria,
A
Ground
Rules
Hearing
in
Action
(Flyer)
<https://www.vicbar.com.au/sites/default/files/Ground%20Rules%20Hearing%20Flyer.pdf>.
16 See, for example, Criminal Procedure Act 2009 (Vic) s 389D.
17 See, for example, Criminal Procedure Act 2009 (Vic) s 389E.
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Intermediary

Legal Capacity
Legal Incapacity
Uniting Communities Volunteer Model

Prescribed Interviewer

Pre-trial Ground Rules Hearing

18

A person who facilitates two-way communication
between the vulnerable witness and the other
participants in the legal process, to ensure that their
communication is as complete, accurate and coherent as
possible. The term intermediary is used in other
jurisdictions, including England and Wales, New South
Wales Tasmania and Victoria, the ACT and Queensland.
For the purposes of this report, SALRI uses the term
intermediary when referring to the jurisdictions in which
the term in used.
Means the principal is capable of making legal decisions.
Means the principal is not capable of making legal
decisions.
Refers to the Communication Partner scheme as
introduced on 1 July 2016 as part of the Disability Justice
Plan, where volunteer Communication Partners as
trained by Uniting Communities were available to assist
a person with a complex communication need, both in
and out of court.18
As defined in the Summary Offences Regulations 2016 (SA)
reg 20. In practice this means specially trained police
officers or practitioners such as social workers or
psychologists approved by the Minister of Health.
These individuals are authorised to interview children
aged 14 or under or a person with complex
communication needs as victims or witnesses in certain
offences (typically of a sexual nature) with the interview
potentially admissible and to be used at any trial.
See ‘Ground Rules Hearing’.

See Statutes Amendment (Vulnerable Witnesses) Act 2015 (SA); Jen Jacobs, Uniting Communities, Communication Partner
Service Final Report (Report, 29 February 2020).

iv

Pre-Trial Special Hearings

SACAT
Sarah Hoff’s study

Sonja Brubacher’s study

TLRI Report

User-Pays Model

A pre-trial special hearing is held pursuant to s 12AB of
the Evidence Act 1929 (SA) at which a witness gives
evidence at a time before the trial proper, that evidence
is recorded and that recording is then played at the trial
to avoid the need for the witness to attend at the trial. 19
A pre-trial special hearing usually operates when an
interview with a trained interviewer is taken and is
sought to be used as the witness’ evidence in chief,
pursuant to a 13BA of the Evidence Act 1929 (SA). A pretrial special hearing then takes place for any further
evidence in chief, cross examination and re-examination
to take place and for that also to be recorded. Directions
can be made as to the conduct of the special hearing,
including cross-examination. The witness’ evidence at
trial is entirely in prerecorded audiovisual product from
the initial investigative interview and the special hearing.
A Bill has been recently introduced to the South
Australian Parliament which would amend to broaden
the directions that can be made about the conduct of a
special hearing.20
South Australian Civil and Administrative Tribunal
A study conducted by Sarah Hoff on behalf of the
Centre for Investigative Interviewing and SALRI as part
of this reference which explores, through interviews
with representative practitioners, the reasons for the
apparent limited use of the CP role to date in South
Australia, notably in the higher courts. An overview of
this study is provided at Appendix D.
A study conducted by Sonja Brubacher on behalf of the
Centre for Investigative Interviewing and SALRI as part
of this reference which seeks to better understand the
ways in which intermediaries can best contribute to
assisting parties with complex communication needs to
provide their best evidence. An overview of this study is
provided at Appendix E.
Tasmania Law Reform Institute, Facilitating Equal Access
to Justice: An Intermediary / Communication Assistant Scheme
for Tasmania? (Final Report No 23, January 2018).
Refers to the current Communication Partners scheme
operating in South Australia, where a Communication
Partner is available to a person with complex
communication needs at their own expense.

The role and benefits of prerecorded evidence, notably cross-examination, to support vulnerable witnesses have
been considered at length, notably by the Child Abuse Royal Commission. Pre-recorded evidence is one of the
main special measures, along with the intermediary role, that is used to support vulnerable witnesses. Pre-recorded
evidence is seen to reduce delays and stress and uncertainty in the vulnerable witness and to enhance the quality
of their evidence as well as promoting judicial intervention to prevent inappropriate questioning and facilitating
effective trial management and the early disposal of cases. See Tasmanian Law Reform Institute, Facilitating Equal
Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania (Final Report No 23, January 2018) 39
[3.4.16], 41 [3.4.19]–[3.4.22], 69 [4.4.6]. A consideration of the operation and effect of prerecorded evidence is
beyond the scope of this Report, but the Tasmanian Law Reform Institute as a linked project has proposed to
examine this question.
20 Statutes Amendment (Child Sexual Abuse) Bill 2021 (SA).
19
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Vulnerable

Vulnerable Witness

Vulnerable Witnesses Act

Around the world, there is no generally agreed definition
of the word ‘vulnerable’ as it applies to witnesses in the
investigative setting’ 21 nor is there a generally agreed
definition of ‘vulnerable’ as it applies to the witness in
the courtroom.22
The term vulnerable is also used to describe individuals
who are likely to have difficulty sharing evidence in
accordance with standard adversarial trial proceedings
and are at particular risk of misunderstanding and
miscommunication.
SALRI accepts this term is sometimes contentious.
As defined in the Act, a ‘vulnerable witness’ currently
refers to:
(a) a witness who is under 16 years of age; or
(b) a witness who is cognitively impaired; or
(c) a witness who is the alleged victim of an offence to
which the proceedings relate—
(i) where the offence is a serious offence against
the person; or
(ii) in any other case—where, because of the
circumstances of the witness or the circumstances of the
case, the witness would, in the opinion of the court, be
specially disadvantaged if not treated as a vulnerable
witness; or
(d) a witness who:
(i) has been subjected to threats of violence or
retribution in connection with the proceedings; or
(ii) has reasonable grounds to fear violence or
retribution in connection with the proceedings;
or
(e) in the case of proceedings for a serious and
organised crime offence (within the meaning of
the Criminal Law Consolidation Act 1935 )—a person who
will only consent to being a witness in the proceedings if
he or she is treated as a vulnerable witness for the
purposes of the proceedings.23
Statutes Amendment (Vulnerable Witnesses) Act 2015 (SA).

Notes on Terminology
SALRI notes that much of the language used in this Report may be contentious, problematic or
difficult to define. SALRI acknowledges that some terms do not command universal acceptance. In
addition to the glossary, SALRI offers the following explanation for the use of certain terms:

Ray Bull, ‘The Investigative Interviewing of Children and other Vulnerable Witnesses: Psychological Research and
Working/Professional Practice’ (2010) 15(1) Legal and Criminological Psychology 5, 15.
22 Penny Cooper et al, ‘One Step Forward and Two Steps Back? The “20 Principles” for Questioning Vulnerable
Witnesses and the Lack of an Evidence-Based Approach’ (2018) 22(4) International Journal of Evidence and Proof 392,
396.
23 Evidence Act 1929 (SA) s 4(2) (definition of ‘vulnerable witness’).
21
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Best Evidence
The role of a Communication Partner is often said to be to allow a witness to give their ‘best evidence’
in court or legal proceedings. SALRI has adopted the terminology and reasoning from the
Commonwealth Child Abuse Royal Commission:
By ‘best evidence’, we mean the most complete and accurate evidence a witness is able to give. The term
‘best evidence’ has been used in England and Wales and Australia to describe the goal of ensuring children
and vulnerable witnesses are able to give a complete and accurate account as a witness in criminal
proceedings … ‘to enable the child to give the best evidence of which he or she is capable’.24

The suitability of this term received mixed views in consultation. However, the term ‘best evidence’
has been previously used in South Australia for the guidelines formulated as part of the Disability Justice
Plan for the most suitable questioning of parties with complex communication needs. Several of the
parties involved in this Report were also involved in this project.25 The term is also used in England.26
It is also used in NSW where the Act establishing the NSW child sex offence evidence pilot provides
that the witness intermediary is ‘an officer of the Court and has a duty to impartially facilitate the
communication of, and with, the witness so the witness can provide the witness’s best evidence’.27 The
term was also endorsed by the Australian Law Reform Commission, the NSW Law Reform
Commission and the Victorian Law Reform Commission in their joint 2005 Uniform Evidence Law
report.28 The term was also used by the VLRC in its 2016 Victims Report.29
However, SALRI emphasises that the role of the Communication Partner is also to ensure the witness
or party to legal proceedings is best able to effectively participate in, engage with, understand, and be
understood in, those proceedings, including, but not limited to, when giving evidence. SALRI
highlights that the importance of a Communication Partner extends to a number of circumstances
outside the giving of formal evidence in court, and the term best evidence as used in this Report should
be taken to include these circumstances.

Complex Communication Needs
This term was introduced as part of the Vulnerable Witnesses Act along with the introduction of the
original NGO-trained volunteer model of Communication Partners and the Disability Justice Plan. It is
defined in the Evidence Act to include a witness whose ability to give evidence is ‘significantly affected
by a difficulty to communicate effectively with the court, whether the communication difficulty is
temporary or permanent and whether caused by disability, illness, injury or some other cause’. 30

Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 5–6,
quoting R v B [2010] EWCA 4, [42].
25 See South Australian Attorney-General’s Department, Supporting Vulnerable Witnesses in the Giving of Evidence: Guidelines
for Securing Best Evidence (Guidelines, 2014).
26 Ministry of Justice (UK), Achieving Best Evidence in Criminal Proceedings: Guidance on Interviewing Victims and Witnesses, and
Guidance
on
Using
Special
Measures
(Guidelines,
March
2011)
<https://www.cps.gov.uk/sites/default/files/documents/legal_guidance/best_evidence_in_criminal_proceedin
gs.pdf>.
27 Criminal Procedure Act 1986 (NSW) sch 2, cl 88.
28 Australian Law Reform Commission, New South Wales Law Reform Commission and Victorian Law Reform
Commission, Uniform Evidence Law (ALRC Report No 102, NSWLRC Report No 112, VLRC Final Report,
December 2005) 153 [5.116].
29 Victorian Law Reform Commission, The Role of Victims of Crime in the Criminal Trial Process (Report, August 2016) 167
[7.194], 203 [8.41].
30 Evidence Act 1929 (SA) s 4(2).
24
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Defining the term was desired to provide certainty to courts and police about the circumstances in
which a CP may be required.31
Following the introduction of the Vulnerable Witnesses Act the meaning of the term was questioned by
a number of parties. Following questioning from the Hon Kelly Vincent MLC, the Hon Peter
Malinauskas MLC explained the term further. The term is intended to differentiate between a ‘mere
communication need’, such a nervousness or a mild stutter, and a ‘complex’ one.32 It was intended to
be a broad and not prescriptive term, because ‘communication involves speaking, hearing, listening,
understanding, social skills, reading, writing, and using voice.’33 A complex communication need could
exist where a person has difficulty with any of these ‘aspects’ of communication.
The Hon Peter Malinauskas MLC provided further examples of what might be a complex
communication need, including a person with diagnosed Post Stress Traumatic Disorder (‘PTSD’), or
a person who uses sign language due to autism.34 This can be contrasted to a Deaf person who uses
Auslan, where the use of an Auslan interpreter would be equivalent to any other language translator in
court.35 The Act specifies that a person who speaks a language other than English does not have a
complex communication need merely because they are not fluent in English, although they may be
entitled to an interpreter.36 However, SALRI notes that cultural factors beyond the language barrier
can be a complex communication need for members of Aboriginal and CALD communities.
SALRI acknowledges the difficulty in providing this definition and the concerns raised in consultation,
specifically that the term ‘complex’ may be difficult to understand or that people with a communication
need may not personally identify with it. For reasons of clarity and certainty, SALRI uses the term in
this report, in its broadest sense, as defined above.

South Australia, Parliamentary Debates, Legislative Council, 9 June 2016 4239–42.
South Australia, Parliamentary Debates, Legislative Council, 9 June 2016 4240–1 (Hon Peter Malinauskas MLC).
33 Ibid
34 Ibid.
35 Ibid.
36 Evidence Act 1929 (SA) s 4(3).
31
32
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Executive Summary
‘How the courts treat those who are exposed and weak is a barometer of our moral worth as a society’.37

This comment aptly provides context for the present examination by the South Australian Law Reform
Institute (SALRI) of the rationale, role and operation of communication partners (‘CP’s) (also called
intermediaries) in South Australia to assist persons with ‘complex communication needs’38 to provide
their best evidence in the justice system, both in and out of court. Though the focus of this reference
has been on the role and effect of CPs to date in the South Australian higher courts, SALRI has also
examined the role and utility of the CP role in other courts and tribunals and especially outside court
in various contexts. The application and implications of the CP role extends beyond criminal law,
namely in civil, youth courts (including child protection) and family courts.
SALRI has examined the role and effect of intermediary models in other jurisdictions, both inside and
outside of Australia.39 SALRI has also looked at integrally linked but often overlooked issues such as
the role and operation of pre-trial ground rules hearings in cases involving a vulnerable party, the utility
of the CP role outside criminal proceedings and the application of the CP role for persons with
disability, older people and Aboriginal communities.40 SALRI has found that many of these issues have
underpinnings in international human rights law.

Original Research Studies
This Report draws on a diverse range of co-authors. SALRI has also undertaken two original research
projects as part of this reference with Professor Martine Powell at the Centre for Investigative
Interviewing at Griffith University. The first study conducted by Sarah Hoff explores, through
interviews with representative practitioners, the reasons for the apparent limited use of the CP role to
date in South Australia, notably in the higher courts.41 The second study conducted by Sonja Brubacher

Lord Justice Green, ‘Introduction’, in Penny Cooper and Linda Hunting, (eds) Addressing Vulnerability in Justice Systems
(Wiley, 2016) xiii.
38 A ‘complex communication need’ is defined in the Evidence Act to include a witness whose ability to give evidence
is ‘significantly affected by a difficulty to communicate effectively with the court, whether the communication
difficulty is temporary or permanent and whether caused by disability, illness, injury or some other cause’: Evidence
Act 1929 (SA) s 4(2). See also South Australia, Parliamentary Debates, House of Assembly, 24 February 2016, 4392
(Hon John Rau); South Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1038 (Hon John Rau);
Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 354. The term ‘complex communication needs’ is not universally supported in this context,
but SALRI again uses this term to ensure consistency with the Statutes Amendment (Vulnerable Witnesses) Act 2015
(SA). See also Glossary.
39 See also below Appendix A: a Summary of Communication Partner Schemes in Australian jurisdictions and the
UK; Appendix B: an Overview of Intermediary Schemes in Australia.
40 SALRI has not examined in detail the position of children as witnesses or victims in the justice system as this
question and the various issues and implications arising have been comprehensively examined by the recent Royal
Commission into Institutional Responses to Child Sexual Abuse.
41 Though the volunteer CP scheme may not have been used, notably in the higher courts or by lawyers, to the extent
originally contemplated, it is important to note the still significant use of the CP scheme. It is also significant that
a number of interested parties and practitioners raised to SALRI in consultation and research the view that the
regular use and acceptance of the CP scheme would be a long-term process and the scheme was still ‘finding its
feet’ when funding was withdrawn in 2018 and this decision prompted a lack of use in the scheme in the time to
its formal end. See also Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29
February 2020) 5–6, 7.
37

ix

attempts to better understand the ways in which intermediaries can best contribute to assisting parties
with complex communication needs to provide their best evidence.
The two linked original studies conducted on behalf of SALRI by the Centre for Investigative
Interviewing proved an important aspect of this reference. A considerable amount has been written
about the role and use of intermediaries, but there is a paucity of reliable or empirical research into the
scope of the intermediary role.42 As Professor Penny Cooper and Michelle Mattison note:
At present, there is a distinct lack of empirical research into the intermediary role, which limits the
scope for rigorous evaluation, and indeed development, of the role within the respective
jurisdictions … The role is also designed to facilitate more effective police investigations and
enhanced communication at trial but how and whether the role achieves this has been subjected
to limited scientific study. It is striking how little research has been conducted into the
completeness, accuracy and coherence of the evidence that intermediaries facilitate. There
is huge potential for intermediary schemes to be used more widely in the pursuit of access to justice
for vulnerable people in forensic investigations and [civil and criminal] hearings. However,
justification for the ensuing costs may prove to be elusive without the backing of a substantial
body of scientific research demonstrating a positive impact on the quality of a vulnerable person’s
evidence.43

Qualitative Research and Consultation
SALRI’s Report draws on its wide research and consultation.44 This proved to be a major reference
into a complex and topical area of contemporary law and practice. SALRI has proposed various
measures to clarify and enhance the role and operation of the existing CP scheme. These measures aim
to support parties with complex communication needs to provide their best evidence (both in and out
of court) to promote the equal and effective participation in the justice system for all South Australians,
particularly those who are most vulnerable. SALRI has made a total of 51 recommendations for
changes to law and practice. The specific details of these recommendations are found in the body of

Dianne Birch, ‘A Better Deal for Vulnerable Witnesses’ [2000] (April) Criminal Law Review 249, Brendan O’Mahony
et al, ‘Developing a Professional Identity in a New Work Environment: the Views of Defendant Intermediaries
Working in the Criminal Courts’, (2016) 18(2) Journal of Forensic Practice 155, 157; Kimberly Collins, Natalie Harker
and Georgios Antonopoulos, ‘The Impact of the Registered Intermediary on Adults’ Perceptions of Child
Witnesses: Evidence from a Mock Cross Examination’ (2017) 23(2) European Journal on Criminal Policy and Research
211, 213, 214–15; John Taggart, ‘“I Am Not Beholden to Anyone … I Consider Myself to be an Officer of the
Court”: A Comparison of the Intermediary Role in England and Wales and Northern Ireland’ (2021) 25(2)
International Journal of Evidence and Proof 141, 145, 147–50. Indeed, this lack of research extends to the questioning
of vulnerable witnesses where the focus is on the ‘craft’ of advocacy rather than science. ‘There is a dearth of
empirical evidence in respect of advocacy in general, and in particular, the questioning of vulnerable witnesses in
the courtroom. Anyone who reads the widely available books on advocacy will find them filled with courtroom
advice and anecdotes but little or no reference to peer-reviewed empirical research on the techniques espoused’:
Penny Cooper et al, ‘One Step Forward and Two Steps Back? The “20 Principles” for Questioning Vulnerable
Witnesses and the Lack of an Evidence-Based Approach’ (2018) 22(4) International Journal of Evidence and Proof 392,
395.
43 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 364, 367 (emphasis added). Professor Cooper has confirmed this in discussion with
SALRI.
44 The consultation process was frustrated by COVID 19 restrictions and pressures. The interest and input SALRI
received was mixed. There was a generally disappointing response from the legal profession and some key parties
but there was considerable input and interest from the disability community and sector and Aboriginal
communities. See also below [1.4.1]–[1.4.18].
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SALRI’s Report. It is notable that there was a broad consensus in consultation on the majority of
SALRI’s key findings.
SALRI notes that a significant amount of time, goodwill and effort has previously been shown toward
the CP scheme by involved parties such as Uniting Communities, as the previous custodian of the
scheme, SAPOL officers in their dealings with individuals, the courts in incorporating CP’s and the
legal profession, particularly those involved in the four trials utilising CPs, for their willingness to take
part in the new scheme. However, SALRI notes that despite the best intentions of those involved, the
scheme has not been utilised to the extent originally contemplated and SALRI does not attribute that
to any one person or agency, but rather a combination of factors including cultural, attitudinal and
operational issues, which this review has sought to address.
This sentiment was reiterated by SALRI during all consultations. It is attributed with creating a frank,
constructive, and collective environment for the critical analysis of the CP scheme.

Concern for Vulnerable Parties Within the Justice System
There has been extensive concern over the position of vulnerable 45 parties, notably children 46 and
persons with disability,47 within the criminal justice system over recent years. These concerns have been
reiterated by successive Royal Commissions 48 and many other enquiries. 49 There is a ‘growing

SALRI accepts that this term is contentious. The label of ‘vulnerability’ has been criticised by persons with disability
and others as disempowering and not in line with the now prevailing social model of disability. See Oyvind
Snipstap, ‘Concerns Regarding the Use of the Vulnerability Concept in Research on People with Intellectual
Disability’ [2021] British Journal of Learning Disabilities 00:1–8. The term ‘vulnerable’ is also virtually impossible to
define: Jacqueline Giuffrida and Anita Mackay, ‘Extending Witness Intermediary Schemes to Vulnerable Adult
Defendants’ [2021] Current Issues in Criminal Justice 1–9, 3–4. Academic literature suggests that it is not possible to
precisely define what constitutes a ‘vulnerable’ person in criminal proceedings as ‘each person is different and
presents unique abilities and needs’ and vulnerability may result from a physical impediment, a psychological
condition, economic incapacity or age: Penny Cooper, ‘“Moving at a Pace”: Towards a New Approach to
Vulnerability in Courts and Tribunals?’ in Penny Cooper and Linda Hunting (eds), Access to Justice for Vulnerable
People (Wildly, 2018) 2. Cultural factors are also significant, as SALRI often heard in consultation. This is recognised
in judicial guidance with how juries are to be directed in cases involving Aboriginal defendants. See Diane Eades,
‘Taking Evidence from Aboriginal Witnesses Speaking English: Some Sociolinguistic (2015) 126 (January–
February) Precedent 44, 48.
46 See, for example, Annie Cossins, ‘Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard Or An
Opportunity To Confuse?’ (2009) 33(1) Melbourne University Law Review 68; Australian Law Reform Commission,
Seen and Heard: Priority for Children in the Legal Process (Report No 84, 1997); Annie Cossins, National Child Sexual
Assault Reform Committee, Alternative Models for Prosecuting Child Sexual Offences in Australia (Report, March 2010);
Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155.
47 See, for example, Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice
System by People with an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013);
Australian Human Rights Commission, Equal Before the Law: Towards Disability Justice Strategies (Report, February
2014) 17; Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect
Against People with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the
Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse
People with Disability (Report, November 2015); Family and Community Development Committee, Parliament of
Victoria, Inquiry into Abuse in Disability Services (Final Report, Parliamentary Paper No 167, May 2016); Royal
Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020).
48 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013); Royal Commission into
Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020.
49 See, for example, Queensland Law Reform Commission, The Receipt of Evidence by Queensland Courts: The Evidence of
Children (Report No 55, December 2000); Christine Eastwood and Wendy Patton, ‘The Experiences of Child
Complainants of Sexual Abuse in the Criminal Justice System’ (Report, 2002); Robyn Layton, Government of
45
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recognition among practitioners and policy-makers of the significance and implications of vulnerability
within the criminal justice system’.50 As Cooper and Mattison note:
Children and adults with disabilities or disorders affecting communication face numerous
challenges in the criminal justice system, and research has long documented the ways in which
some of these challenges can be addressed.51 The experiences and challenges faced by vulnerable
people with communication needs who have not been appointed an intermediary, centre upon
appropriate adjustments to the criminal justice process not taking place, and their needs not being
appropriately met by police, advocates and judges. This can lead to a breakdown in communication
which can reduce the quality of the evidence obtained or, additionally in the case of the accused,
their ability effectively to engage with their legal advisor. A breakdown in communication can have
detrimental effects upon that vulnerable person’s experience of the criminal justice process, the
fairness of the outcome and other people’s perceptions of the fairness of the system. Thus, the
impact of the intermediary role goes beyond facilitating communication.52

However, these concerns are not confined to the criminal law and have wider application.53
The traditional view has been to regard vulnerable parties such as children and persons with disability
as unreliable witnesses.54 As the ALRC noted: ‘The common law in Australia has traditionally viewed
children as unreliable witnesses. The perception has been that children are prone to fantasy, that they
are suggestible and that their evidence is inaccurate.’55 There has been a tendency to treat children

South Australia, Our Best Investment: A State Plan to Protect and Advance the Interests of Children (Child Protection Review,
March 2003); Victorian Law Reform Commission, Sexual Offences Final Report (Report No 78, July 2004); Australian
Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report No 84, 1997); Annie
Cossins, National Child Sexual Assault Reform Committee, Alternative Models for Prosecuting Child Sexual Offences in
Australia (Report, March 2010); Rosie McLeod et al, Ministry of Justice, Court Experience of Adults with Mental Health
Conditions, Learning Disabilities and Limited Mental Capacity (Report, Ministry of Justice Research Series 8/10, July
2010); Family and Development Committee, Parliament of Victoria, Betrayal of Trust: Inquiry into the Handling of Child
Abuse by Religious and other Non-Religious Organisations (Report, November 2013); Joint Select Committee on
Sentencing of Child Sexual Assault Offenders, Parliament of New South Wales, Every Sentence Tells a Story: Report
of Sentencing of Child Sexual Assault Offenders (Report No 1/55, October 2014) vii, 88–95 [5.100]–[5.135]; Australian
Human Rights Commission, Equal Before the Law: Towards Disability Justice Strategies (Report, February 2014) 17;
Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect Against People
with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular
Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse People with
Disability (Report, November 2015); Family and Community Development Committee, Parliament of Victoria,
Inquiry into Abuse in Disability Services (Final Report, Parliamentary Paper No 167, May 2016). The VLRC is presently
conducting a wide-ranging examination to improve the response of the justice system to sexual offences. Its report
is forthcoming.
50 Jessica Jacobson, ‘Introduction’ in Penny Cooper and Heather Norton, (eds), Vulnerable People and the Criminal Justice
System: A Guide to Law and Practice (Oxford University Press, 2017) 2, 2–3.
51 Ray Bull, ‘The Investigative Interviewing of Children and other Vulnerable Witnesses: Psychological Research and
Working/Professional Practice’ (2010) 15(1) Legal and Criminological Psychology 5.
52 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 363–4.
53 Civil Justice Council, Vulnerable Witnesses and Parties with Civil Proceedings: Current Position and Recommendations for Change
(Consultation Paper, August 2019).
54 Michael Harris and Gregor Urbas, ‘Children’s Unsworn Evidence: Historical Developments and Contemporary
Issues’ (2017) 40(4) University of New South Wales Law Journal 1392.
55 Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report No 84, 1997)
[14.15]. See also J Heydon, Evidence: Cases and Materials (Butterworths, 2nd ed, 1984) 84; Australian Law Reform
Commission and New South Wales Law Reform Commission, Family Violence: A National Legal Response (ALRC
Report No 114, NSWLRC Report No 128, October 2010) vol 2, 311 [28.11]. ‘The law is sceptical of the capacity
of children to observe and recall events accurately, to appreciate the need to tell the truth, and to resist the influence
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‘almost as if they were a different species’.56 A similar view has been propounded regarding witnesses
with disability.57 Indeed, despite modern research58 and many reforms, these negative and unsupported
perceptions persist.59

Communication Partners and the South Australian Disability Justice Plan
CPs were introduced in South Australia in late 2015 as part of the landmark Disability Justice Plan,60
which noted the lack of support for vulnerable parties in the criminal justice system. The role of the
CP is to ensure that communication with vulnerable parties is as ‘complete, accurate and coherent as
possible’ during police and other interviews and the trial process.61
The Disability Justice Plan was explicit in its application to accused, suspects, victims and witnesses with
disability. The Disability Justice Plan had all party support in Parliament and strong support from the
disability community and disability sector.
The Disability Justice Plan commented:
Vulnerable witnesses are capable of providing comprehensive and reliable testimony but may come
up against barriers due to misconceptions about their capability or credibility and because they are
not able to access the support they may require to give evidence.62

of other people. Children are commonly thought to have great difficulty distinguishing fantasy from reality, and
to be readily confused by an exaggerated curiosity about sexuality’: Barry Nurcombe, ‘The Child as Witness:
Competency and Credibility’ (1986) 25(4) Journal of the American Academy of Child Psychiatry 473.
56 John Spencer and Rhona Finn, The Evidence of Children: The Law and Psychology (Oxford University Press, 2nd ed, 1990)
287. In R v Wallwork (1958) 42 Cr App R 153, the English Court of Appeal found that ‘the jury could not attach
any value to the evidence of a child of five: it is ridiculous to suppose they could’: at 161.
57 Janine Benedet and Isabel Grant, ‘Taking the Stand: Access to Justice for Witnesses with Mental Disabilities in
Sexual Assault Cases’ (2012) 50(1) Osgoode Hall Law Journal 1, 9; Australian Human Rights Commission, Equal
Before the Law: Towards Disability Justice Strategies (Report, February 2014) 8, 18–22; Law Council of Australia, The
Justice Project: People with Disability (Final Report, August 2018) 46–9.
58 Australasian Institute of Judicial Administration, Bench Book for Children Giving Evidence in Australian Courts (Bench
Book, 2015) 29–32; Janine Benedet and Isabel Grant, ‘Taking the Stand: Access to Justice for Witnesses with
Mental Disabilities in Sexual Assault Cases’ (2012) 50(1) Osgoode Hall Law Journal 1, 9.
59 Crissa Sumner-Armstrong and Peter Newcombe, ‘The Education of Jury Members: Influences on the
Determinations of Child Witnesses’ (2007) 13(3) Psychology, Crime and Law 229; Australian Law Reform
Commission, Equality, Capacity and Disability in Commonwealth Laws (Discussion Paper No 81, May 2014) 178 –9
[7.106]–[7.109]; Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 46–
9; Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Issues Paper: Criminal Justice
System, January 2020) 7: Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Issues
Paper: Overview of Responses to the Criminal Justice System Issues, December 2020) 4–5, 12. ‘A hoary
assumption of the law is that children are more prone to false-memory reports than adults, and hence, their
testimony is less reliable than adults’: C Brainerd and V Reyna, ‘Reliability of Children’s Testimony in the Era of
Developmental Reversals’ (2012) 32(3) Developmental Review 224.
60 Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014). The Plan was released in
response to sexual assault charges that were ultimately discontinued on the basis that ‘prosecutors were concerned
the disabled victims could not adequately communicate what happened to them’: Nance Haxton, ‘Abuse Charges
dropped against Bus Driver’, ABC News (online, 21 December 2011) Nance Haxton, ‘Abuse Charges Dropped
against Bus Driver’, ABC News (online, 21 December 2011) <https://www.abc.net.au/news/2011-12-20/abusecharges-dropped-against-bus-driver/3740530?pfm=ms>.
61 Penny Cooper, Tell Me What’s Happening 3: Registered Intermediary Survey (Report, 2012) 2.
62 Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014) 8.
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While it is well established that both children63 and persons with disability or cognitive impairment64
are ‘capable of providing credible and reliable evidence’ when given the right support,65 prevailing
social attitudes may prevent these supports being implemented and utilised. It is argued that children
and persons with disability or cognitive impairment who interact with the legal system; whether as a
victim, witness, suspect or defendant, despite various reforms, may still not be provided adequate
support in the South Australian justice system. As an English study notes:
Access to justice, just procedures and fair hearings are essential elements of our justice system. To
ensure the system works properly such elements need to cater for parties and witnesses, who by
reason of mental or physical disability/disorder, impairment of intellectual or social functioning,
fear or distress, are vulnerable.66

How best to support the participation of vulnerable witnesses and defendants in the justice system ‘is
not a straightforward task’ 67 but ensuring advocates conduct questioning fairly and skilfully ‘is a
fundamental part of that task’.68
The South Australian Disability Justice Plan sough to address the wide concerns over the unsatisfactory
position of vulnerable parties in the justice system and help make the justice system ‘accessible and
responsive to the needs of people with disability’.69 The Disability Justice Plan had four key aims:





Uphold, protect and promote the rights of people with disability;
Support vulnerable victims and witnesses in the giving of evidence;
Support people with disability accused or convicted of a crime; and
Continuously monitor and improve performance.70

JJB v The Queen (2006) 161 A Crim R 187, 189 (Spigelman CJ); Robyn Layton, ‘The Child and the Trial’ in Justice
Tom Gray, Martin Hinton and David Caruso (eds), Essays in Advocacy (Barr Smith Press, 2012) 201; Australasian
Institute of Judicial Administration, Bench Book for Children Giving Evidence in Australian Courts (Bench Book, 2020)
41–43, 46–51. ‘There is no scientific basis for any presumption against a child’s credibility as a witness’: at 48.
64 See, for example, Mark Kebbell and Chris Hatton, ‘People with Mental Retardation as Witnesses in Court’ (1999)
37(3) Mental Retardation 179; Rebecca Milne and Ray Bull, ‘Interviewing Witnesses with Learning Difficulties for
Legal Purposes’ (2001) 29(3) British Journal of Learning Disabilities 93, 96; Mark Kebbell, Christopher Hatton and
Shane Johnson, ‘Witnesses with Intellectual Disability in Court: What Questions Are Asked and What Influence
Do They Have?’ (2004) 9(1) Legal and Criminological Psychology 23; Marguerite Temes and John Yuille, ‘Eyewitness
Memory and Eyewitness Identification Performance in Adults with Intellectual Disabilities’ (2008) 21(6) Journal of
Applied Research in Intellectual Disabilities 519; Janine Benedet and Isabel Grant, ‘Taking the Stand: Access to Justice
for Witnesses with Mental Disabilities in Sexual Assault Cases’ (2012) 50(1) Osgoode Hall Law Journal 1, 12.
65 Senate Community Affairs References Committee, Violence, Abuse and Neglect against People with Disability in Institutional
and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular Situation of Aboriginal and Torres
Strait Islander People with Disability, and Culturally and Linguistically Diverse People with Disability (Report, November
2015) 163. See also Attorney General’s Department (SA), Disability Justice Plan 2014-2017 (2014).
66 Civil Justice Council, Vulnerable Witnesses and Parties with Civil Proceedings: Current Position and Recommendations for Change
(Consultation Paper, August 2019) 4 [1].
67 Heather Hallett, ‘Foreword’ in Penny Cooper and Heather Norton (eds), Vulnerable People and the Criminal Justice
System (Oxford University Press, 2017) v.
68 Penny Cooper et al, ‘One Step Forward and Two Steps Back? The “20 Principles” for Questioning Vulnerable
Witnesses and the Lack of an Evidence-Based Approach’ (2018) 22(4) International Journal of Evidence and Proof 392,
402.
69 Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014) 4. See also South Australia,
Parliamentary Debates, House of Assembly, 7 May 2015, 1117–18. The Plan quietly lapsed at the end of 2017 and
was not renewed. See also Part 8.
70 Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014) 4. See also South Australia,
Parliamentary Debates, House of Assembly, 18 June 2014, 826.
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The Disability Justice Plan received wide praise.71 It was supported by the Statutes Amendment (Vulnerable
Witnesses) Act 2015 (SA). The Act was ambitious in its aspirations. As the then Attorney-General, the
Hon John Rau, stated:
The Bill is an important measure to improve the position of vulnerable witnesses, namely children
and persons with a disability within the criminal justice system both in and out of court. The Bill
extends to victims, witnesses, suspects and defendants. The Bill preserves an accused person’s
right to a fair trial whilst recognising that the South Australian criminal justice system needs to be
more accessible and responsive to the needs and interests of victims and witnesses who are
children and persons with a disability.72

The Disability Justice Plan and the 2015 Vulnerable Witnesses Act introduced to South Australia the
concept of ‘communication assistance’, including a ‘communication partner’ or ‘communication
assistant’ to assist parties with complex communication needs to provide their best evidence, both in
and out of court.
‘Children and adults with disabilities or disorders affecting communication face numerous challenges
in the criminal justice system, and research has long documented the ways in which some of these
challenges can be addressed.’73 One way is through the use of a CP or intermediary. There is widespread
support across various jurisdictions for the use of intermediaries to assist people with complex
communication needs to better navigate and participate in the justice system. 74 The use of an
intermediary to assist vulnerable parties has emerged over recent years.75 It has been contemplated and

See, for example, Australian Human Rights Commission, Equal Before the Law: Towards Disability Justice Strategies
(February 2014) 17; Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and
Neglect Against People with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions,
and the Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically
Diverse People with Disability (Report, November 2015) 164 [6.49]–[6.50]; Royal Commission into Institutional
Reponses to Child Sexual Abuse, Criminal Justice Report (August 2017) 70; Law Council of Australia, The Justice
Project: People with Disability (Final Report 187, August 2018) 5, 85; Committee on the Rights of Persons with
Disabilities, Concluding observations on the combined second and third periodic reports of Australia, UN Doc
CRPD/C/AUS/CO/2-3 (15 October 2019) 25(b). II(b).
72 South Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1036.
73 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 363. See also Part 2 for discussion of the general issues.
74 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351.
75 The first authoritative reference came from a 1988 Working Group Chaired by Judge Thomas Pigot QC. See Home
Office, Report of the Advisory Group on Video Evidence (Report, 1988). See also Queensland Law Reform Commission,
The Receipt of Evidence by Queensland Courts: The Evidence of Children (Report No 55, December 2000) 40–57.
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used by a number of international jurisdictions such as Canada,76 Israel,77 South Africa,78 England79 and
Northern Ireland.80 Such models now also exist in all Australian jurisdictions in one form or another
except the Northern Territory.81 In many of these jurisdictions such as England and Northern Ireland,
the concept has grown to become an essential part of their legal systems.82 Although the role of a CP
slightly varies between the jurisdictions, a CP may be generally defined as a person who ‘assist[s] the
police and the court to communicate with the witness so as to obtain the best-quality evidence from
the vulnerable witness.’83
It is significant that there are substantial barriers to persons (regardless of age) with disability —
particularly people with cognitive impairment — engaging with the criminal (or civil) justice system on
an equal basis with others, including reporting to police and participating in investigations and any
court proceedings.84 The nature and implications of the CP role are therefore profound in promoting

In Canada, an intermediary scheme was implemented in 2008: Kimberley Collins, Natalie Harker and Georgios
Antonopoulos, ‘The Impact of the Registered Intermediary on Adults’ Perceptions of Child Witnesses: Evidence
from a Mock Cross Examination’ (2016) 23(2) European Journal on Criminal Policy and Research 211, 211.
77 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Issues Paper No 22, May 2016) 43–4 [4.3]–[4.3.5].
78 DPP (Transvaal) v Minister of Justice and Constitutional Development [2009] 4 SA 222; Gert Jonker and Rika Swanzen,
‘Intermediary Services for Child Witnesses Testifying in South African Criminal Courts’ (2007) 6(4) International
Journal on Human Rights 90. In South Africa, the first intermediary was used in 1993: at 93.
79 In England and Wales, the first intermediary was used in 2004: Penny Cooper and Michelle Mattison,
‘Intermediaries, Vulnerable People and the Quality of Evidence: An International Comparison of Three Versions
of the English Intermediary Model’ (2017) 21(4) International Journal of Evidence and Proof 351, 352.
80 Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January 2015);
John Taggart, ‘“I Am Not Beholden to Anyone ... I Consider Myself to be an Officer of the Court”: A Comparison
of the Intermediary Role in England and Wales and Northern Ireland’ (2021) 25(2) International Journal of Evidence
and Proof 141.
81 Anita Mackay and Jacqueline Giuffrida, ‘Implications of the Royal Commission into Institutional Responses to
Child Abuse for the Protection of Vulnerable Witnesses: Royal Commission Procedures and Introduction of
Intermediaries and Ground Rules Hearings around Australia’ (2020) 29(3) Journal of Judicial Administration 136–53.
82 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania (Final Report No 23, January 2018) 51–70.
83 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 354. The extent to which the CP actually ‘assists the court’ is subject to debate amongst
commentators, legislators, legal practitioners and judicial officers. It is generally accepted that the CP should
remain independent and non-partisan. See Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’
Perceptions of the Benefit of Introducing an Australian Intermediary System for Vulnerable Witnesses’ (2015)
48(4) Australian and New Zealand Journal of Criminology 498, 506; Tasmania Law Reform Institute, Facilitating Equal
Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania (Final Report No 23, January 2018) 8
[1.4.6]; Joyce Plotnikoff and Richard Woolfson, ‘Making the Best Use of the Intermediary Special Measure at Trial’
[2008] (2) Criminal Law Review 91, 91–2. It is also well-established that the CP’s role does not include being an
advocate for the witness, or providing emotional support. See Penny Cooper, ‘Like Ducks to Water?
Intermediaries for Vulnerable Witnesses and Parties’ (2016) 46 (March) Family Law 374, 375. However, whether
CPs are to advise, intervene or interpret as part of their role varies between jurisdictions. See also below [3.4.5]–
[3.4.15], [3.6.19].
84 New South Wales Ombudsman, Abuse and Neglect of Vulnerable Adults in NSW: The Need for Action (Special Report,
November 2018) 27. See also Senate Community Affairs References Committee, Parliament of Australia, Violence,
Abuse and Neglect Against People with Disability in Institutional and Residential Settings, Including the Gender and Age Related
Dimensions, and the Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and
Linguistically Diverse People with Disability (Report, November 2015) 151–60 [6.10]–[6.34]; Law Council of Australia,
The Justice Project: People with Disability (Final Report, August 2018) 1–65. Indeed, these concerns prompted the South
Australian Disability Justice Plan and the Statutes Amendment (Vulnerable Witnesses) Act 2015 (SA) and similar reforms
elsewhere to address the unsatisfactory situation of parties with disability in the justice system. See Part 8 below.
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effective participation in the proceedings85 and facilitating genuine access to justice. As the erudite
Associate Professor Terese Henning, then Director of the Tasmania Law Reform Institute, observed
in her evidence to the Child Abuse Royal Commission:
At the most fundamental level, in order to participate in the criminal justice process, children and
witnesses with cognitive impairments who allege sexual abuse must be able to give a
comprehensible account of what has happened. This also means that they must be able to
comprehend questions they are asked and communicate comprehensible answers to questions.
These matters will determine whether they can be heard at all, both in the investigative stages of
the criminal justice process and at trial.86

SALRI concurs with these observations, but the application and utility of the CP role extends beyond
victims to suspects and accused87 and is not confined to the criminal law.88 It was repeatedly reinforced
to SALRI in its consultation that the role of the CP would be beneficial across the civil, youth court
(child protection) and family courts,89 with these areas of law being accessed by people with complex
communication needs as frequently, if not more so, than the criminal court. This theme particularly
arose for Aboriginal communities.90
The Disability Justice Plan detailed a comprehensive approach to supporting vulnerable parties (including
victims, witnesses, suspects and accused) throughout the legal process, and further included a number
of initiatives that aimed to improve access to justice for these witnesses. One of these initiatives
involved a statutory entitlement under Statutes Amendment (Vulnerable Witnesses) Act 2015, from 1 July
2016 for persons with complex communication needs to have a ‘specifically trained Communication
Assistant present for any contact with the criminal justice system’.91 The role may be utilised both in
and out of court.92
There was strong all-party support in Parliament for the Statutes Amendment (Vulnerable Witnesses) Act
2015, notably for the communication partner role. The South Australian Government subsequently
contracted Uniting Communities, a not-for-profit organisation, to establish and run the

See SC v UK (2005) 40 EHRR 10. See further Abeena Owusu-Bempah, ‘The Interpretation and Application of the
Right to Effective Participation’ (2018) 22(4) International Journal of Evidence and Proof 321.
86 Royal Commission into Institutional Responses to Child Sexual Abuse (Consultation Paper: Criminal Justice, September 2016)
347.
87 See also Jenny McEwan, ‘Vulnerable Defendants and the Fairness of Trials’ [2013] (2) Criminal Law Review 100;
Samantha Fairclough, ‘Speaking Up for Injustice: Reconsidering the Provision of Special Measures through the
Lens of Equality’ [2018] (1) Criminal Law Review 4.
88 Civil Justice Council, Vulnerable Witnesses and Parties with Civil Proceedings: Current Position and Recommendations for Change
(Consultation Paper, August 2019).
89 Penny Cooper, ‘Child Witnesses in Family Proceedings: Should Intermediaries be Showing Us the Way?’ (2011) 41
(April) Family Law 397–403; Alison Brammer and Penny Cooper, ‘Still Waiting for a Meeting of Minds: Child
Witnesses in the Criminal and Family Justice Systems’ [2011] (12) Criminal Law Review 925–41; Judiciary of England
and Wales, Report of the Vulnerable Witnesses and Children Working Group (Report, February 2015). See also Part 16.
90 See also Part 6.
91 Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014) 9.
92 There are various ways in which a CP can assist a party with complex communication needs. The role is not
prescriptive. ‘There are augmented and alternative means of communication that can be legitimately used (such as
speak-and-spell communication devices or picture book aids), especially with the contribution of a communication
assistant, to facilitate and enable effective communication. There are a broad range of disabilities and complex
communication needs and the term “complex communication needs” is not confined to intellectual disability. The
precise nature and extent of the role of the communication assistant will depend upon the particular complex
communication needs in any case’: South Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1038.
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communication partner service. The service was to consist of trained volunteers93 who would then
fulfil the role of a communication partner.94 The scheme was publicly funded with a set amount of
$3.26 million to be available over four years starting from 2016.95 The scheme started operation on 1
July 2016 but was formally launched in Adelaide in July 2017 by Judge Patricia Lees from London.96
When it was introduced, the South Australian CP model was arguably the most far-reaching and
flexible model of communication assistance in existence, noting its broad scope to accused and
suspects and application in and out of court.97 The local scheme received wide support from all parties
in Parliament, practitioners and the disability sector.98 The model was seen to have real benefits for not
only children and persons with intellectual disability but also for Aboriginal99 and CALD communities.
However, despite this wide support and the considerable efforts, commitment and expertise of Uniting
Communities and the CP volunteers, the scheme had relatively limited use in practice.100

Limited Use of the Communication Partner Role
SALRI’s research shows that a CP was used during only four trials in the District Court from 2016 to
2021 (though it was used more often in other court contexts). 101 It also appears that CPs were seldom
used by police when interviewing suspects with complex communication needs102 (though they were
used more often by specialist police in interviewing vulnerable witnesses and victims).103 One of the
issues that SALRI examined as part of this reference were the reasons for this apparent lack of uptake.
Sarah Hoff through the Centre for Investigative Interviewing at Griffith University conducted an

These trained volunteers were not random individuals ‘off the street’, but rather suitable individuals with expertise
in the areas such as retired teachers or social workers or psychologists. See Transcript of Proceedings, Royal
Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179, Dr David Plater, 24 March 2016)
18339–40. The volunteer CPs came from skilled and professional backgrounds. See Transcript of Proceedings,
Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234, Greg Weir, 29 November
2016) 23903–4.
94 South Australia, Parliamentary Debates, House of Assembly, 10 March 2016, 4709 (Hon John Rau); South Australia,
Parliamentary Debates, Legislative Council, 4 June 2015, 898–9 (Hon Gail Gago MLC)
95 Government of South Australia,’ 2014–15 Budget Paper 4: Agency Statements Vol 1’ (Budget Paper, 19 June 2014)
67. See also South Australia, Parliamentary Debates, House of Assembly, 10 March 2016, 4709 (Hon John Rau).
96 South Australia, Parliamentary Debates, House of Assembly, 29 June 2017, 10073.
97 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 38 [4.2.13].
98 See, for example, South Australia, Parliamentary Debates, Legislative Council, 2 July 2015 (Hon Kelly Vincent MLC).
99 A strong theme to arise in SALRI’s consultation, notably from Elders members of Aboriginal communities and
agencies and practitioners working with Aboriginal communities, were the application and implications of the CP
role in various contexts for Aboriginal communities. See also Shari Hams, ‘Law Students Learn about Injustices
for Aboriginal People in SA’s Court System’, ABC News (online, 29 August 2021)
<https://www.abc.net.au/news/2021-07-30/law-students-learn-injustices-aboriginal-people-face/100336256>;
Tom Joyner, ‘Aboriginal Defendants are Pleading Guilty due to Language and Cultural Barriers, Legal Officials
Warn’, ABC News (online, 27 September 2018)<https://www.abc.net.au/news/2018-09-27/aboriginaldefendants-pleading-guilty-by-accident/10129268>.
100 In 2016–17, 41 children or adults were provided with assistance under the CP volunteer scheme. In 2017–18, this
number totalled 72. See South Australia, Parliamentary Debates, Legislative Council, 4 December 2018, 2378.
101 See also Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 5.
The CP scheme was used for a total of 10 trials and 29 pre-trial hearings or meetings, three sentencing and 11
other court appearances. See at: 5–6. See also Part 10.
102 Ibid 5. The CP scheme was used for a total of 146 police interviews, 26 of these were for suspects. The precise
reasons from this limited use are unclear. See also Part 13.
103 Ibid 5. The CP scheme was used for police interviews for 114 victims and 5 witnesses. See also Part 13.
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original study with 23 key practitioners in South Australia involved in a range of roles and disciplines
as to their experience of the CP role and their suggestions as to the take up or lack of use of the CP
role.104 Their findings were insightful and directly relevant to any future adaption or revision of the CP
model.
These findings should not be seen as a reflection on the commitment of Uniting Communities and/or
the scheme’s trained volunteers, and instead may well be attributed to other factors such as the
structure of the scheme, operational considerations or cultural, attitudinal, awareness or training issues
that could have played a part in the scheme’s overall effectiveness.105 Funding was not renewed and on
1 March 2020, the trained volunteer scheme ceased operation, in part at least due to its apparent lack
of use.106 The model now engages the services of paid professionals as communication partners for a
fee.107 The communication partner is now privately funded by the individual, agency and/or the party
requiring communication assistance.108 The eligibility to act as a CP has also been adjusted, and the
scheme now requires that a CP be qualified in speech pathology, occupational therapy, psychology,
developmental education or social work.109
The CP program initially involved trained volunteers, facilitated by Uniting Communities, who could
identify communication needs of a vulnerable witness, attend police interviews and court, to provide
communication assistance and recommend adjustments to better facilitate the giving of evidence.110
The voluntary nature of the scheme was criticised on grounds of both policy 111 and practice. 112
However, the commitment and efforts of both Uniting Communities and the trained volunteers were
recurring themes in SALRI’s research.

See also Appendix D below.
See further Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020)
12, 15. See also below Part 10.
106 Isabel Dayman, ‘SA budget: Parents of Sex Abuse Victim Condemn Funding Cut to Legal Support Service’, ABC
News (online, 13 September 2018) <https://www.abc.net.au/news/2018-09-13/sex-abuse-victim-servicefunding-cut-condemned/10238582>. Though the CP scheme may not have been used, notably in the higher
courts or by lawyers, to the extent originally contemplated, it is important to still note the still significant use of
the CP scheme. See Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29
February 2020) 5–6. It is also significant that a number of interested parties and practitioners raised to SALRI in
consultation and research the view that the regular use and acceptance of the CP scheme would be a long term
process and the scheme was still ‘finding its feet’ when funding was withdrawn in 2018 and this decision prompted
a lack of use in the scheme in the time to its formal end. See also: at 7.
107 Government of South Australia, ‘Help Communicating About Legal Matters’ (Web Page, 27 October 2020)
https://www.sa.gov.au/topics/rights-and-law/victims-of-crime/assistance-with-communication.
108 This fact attracted recurring concern in SALRI’s consultation. See also below [1.5.21]–[1.5.22].
109 CPs can be used from the Australian Psychology Society, Developmental Educators Australia Inc or Australian
Association of Social Workers: Government of South Australia, ‘Help Communicating About Legal Matters’ (Web
Page, 27 October 2020) <https://www.sa.gov.au/topics/rights-and-law/victims-of-crime/assistance-withcommunication>.
110 Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 3.
111 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part
VII 73–4.
112 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 89. The voluntary nature of the scheme was criticised because it restricted
the number of people with capacity to become intermediaries and the hours they could work.
104
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The uptake of the CP scheme was limited and did not match the original expectations.113 The limited
uptake of the CP model in South Australia is significant, especially when compared with other
jurisdictions.114

The use of Communication Partners in Other Jurisdictions115
Initial Apprehension
There were initial misgivings as to the use of intermediaries. 116 The intermediary was seen as an
unwelcome ‘new player’, even a ‘trespasser’ at the adversarial criminal trial.117 The Queensland Law
Reform Commission (‘QLRC’), for example, in 2000 did not support the role of a ‘child communicator’
as ‘it may add a further layer of complexity to court proceedings involving child witnesses, and may be
confusing for some children’ and also ‘attempts to “interpret” what the child says may actually increase
the risk of misunderstanding, and may also make the child feel less confident about their ability to tell
the court about what he or she has seen or experienced’.118 One curious objection offered to the QLRC
by various interested parties was that such a role ‘would remove the onus from judges to become more
educated about children’s issues and to control court practices more effectively’.119
There have been misgivings over the intermediary role as undermining the adversarial nature of the
criminal trial, usurping the role of counsel in asking questions of a vulnerable party and even possible

Though the CP scheme may not have been used, notably in the higher courts or by lawyers, to the extent originally
contemplated, it is important to note the still significant use of the CP scheme. A number of interested parties and
practitioners also raised to SALRI in consultation and research the view that the regular use and acceptance of the
CP scheme would be a long-term process and the scheme was still ‘finding its feet’ when funding was withdrawn
in 2018 and this decision prompted a lack of use in the scheme in the time to its formal end. See also Jen Jacobs,
Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 7.
114 This is in stark contrast to the UK Registered Intermediary program which helps around 500 victims and witnesses
a month. See Ministry of Justice (UK), Ministry of Justice Witness Intermediary Scheme (Web Page, 25 January 2019)
<https://www.gov.uk/guidance/ministry-of-justice-witness-intermediary-scheme>(note this figure includes
assistance provided during the investigative process and in court). The NSW pilot program had 70 referrals for
intermediaries in its first six weeks of operation. See Penny Cooper, ‘A Double First in Child Sexual Assault Cases
in NSW: Notes from the First Witness Intermediary and Pre-Recorded Cross-Examination Cases’ (2016) 41(3)
Alternative Law Journal 191.The initial high uptake in Tasmania is also significant. See also below [14.4.8].
115 See also Appendix A: a Summary of Communication Partner Schemes in Australian jurisdictions and the UK. See
also Appendix C: a table of International Intermediary Models.
116 See, for example, Queensland Law Reform Commission, The Receipt of Evidence by Queensland Courts: The Evidence of
Children (Report No 55, December 2000) Part 2, 40–57, recommendation 4-1; Amy Watts, To Investigate Models of
Intermediaries for Child Victim and Witnesses in the Criminal Justice System in England, Ireland, Austria and Norway (Churchill
Fellow’s Report to the Winston Churchill Fellowship of Australia, 2 January 2014) 21; Martine Powell, Phoebe
Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing an Australian
Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of Criminology 498;
Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice
System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology
and Law 453, 458–9, 460; Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s
Intermediary Pilot Program’ (2019) 43(5) Criminal Law Journal 325, 337.
117 Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales (2015) 19(3) International Journal of Evidence and Proof 154, 155, 168.
118 Queensland Law Reform Commission, The Receipt of Evidence by Queensland Courts: The Evidence of Children (Report
No 55, December 2000) Part 2, 56–7.
119 Ibid 54. See also Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report
No 84, 1997) [14.113]; Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the
Criminal Justice System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3)
Psychiatry, Psychology and Law 453, 460.
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‘contamination’ of the oral evidence of the vulnerable party.120 It was also thought that the intermediary
would add little to the court process as modern judges and lawyers are well equipped to speak
effectively to children and the intermediary’s advice would be akin to ‘telling your grandmother how
to suck eggs’.121 There have been further concerns over the cost of intermediaries,122 especially utilising
a professional model.123 There may also be concern that support for a vulnerable witness is somehow
adverse to the accused,124 even undermining the fundamental right to a fair trial.125
Such concerns have largely proved misplaced.126 The intermediary role is not a ‘silver bullet’ and there
is still ‘room for considerable further improvement’.127 However, the role is widely perceived to have
been successful in both the investigative and court contexts.128 Intermediary models have now been
introduced in all Australian jurisdictions except the Northern Territory. Concerns over cost ‘need to

Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007). See also Penny Cooper and David Wurtzel, ‘Better the Second Time
Around: Department of Justice Registered Intermediaries Schemes and Lessons from England and Wales’ (2014)
65(1) Northern Ireland Legal Quarterly 39, 47; Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses
and Victoria’s Intermediary Pilot Program’ (2019) 43(5) Criminal Law Journal 325, 337.
121 Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing
an Australian Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of
Criminology 498, 507. This also emerged in the linked original study carried out by Sarah Hoff. A number of
respondents with considerable experience working with vulnerable witnesses noted they had done significant
training on how best to conduct these interviews and felt this replaced the need for a communication partner.
However, SALRI heard in consultation from professionals who have or could work in communication partnertype roles that even with this training, lawyers without a communication background may not be able to
communicate as effectively as they think they can. Further, other respondents to Sarah Hoff’s study highlighted
that the communication need can go two ways, and a trained lawyer may still need a CP to assist them in
understanding the vulnerable witness. See also Appendix D.
122 Kirsten Hanna and Emily Henderson, Chief Victims’ Adviser to Government, Child Witnesses in the NZ Criminal
Courts: Issues, Responses, Opportunities (Report, 2017) 31, 32 n 43.
123 Transcript of Proceedings, Commonwealth Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study
38, Day 179, 24 March 2016) 18278–9, 18314.
124 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania (Final Report 23, January 2018) 70.
125 Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’
(2019) 43(5) Criminal Law Journal 325, 336.
126 Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System:
The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law
453, 462. See also Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the
Intermediary System in England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 169
127 Hayden Henderson, Samantha Andrews and Michael Lamb, ‘Examining Children in English High Courts With
and Without Implementation of Reforms Authorized in Section 28 of the Youth Justice and Criminal Evidence
Act’ (2018) 33(2) Applied Cognitive Psychology 252, 262.
128 See, for example, Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the
Criminal Justice System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3)
Psychiatry, Psychology and Law 453, 457–9, 461; Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and
Intermediaries Discuss the Intermediary System in England and Wales’ (2015) 19(3) International Journal of Evidence
and Proof 154–71; Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving
Communication for Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015). ‘The use of
intermediaries has introduced fresh insights into the criminal justice process. There was some opposition. It was
said, for example, that intermediaries would interfere with the process of cross-examination. Others suggested that
they were expert witnesses or supporters of the witness. They are not. They are independent and neutral. They are
properly registered. Their responsibility is to the court … their use is a step which improved the administration of
justice and it has done so without a diminution in the entitlement of the defendant to a fair trial’: Lord Judge CJ,
‘Vulnerable Witnesses in the Administration of Criminal Justice’ (17th Australian Institute of Judicial
Administration Oration in Judicial Administration, Sydney, 7 September 2011).
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be balanced against potential savings to court and prosecution time’129 as well as improved and more
cost-effective police interview processes and the better quality of evidence.130
There is general agreement that the overall quality of the trial is enhanced when a witness is able to
give the best quality evidence they can.131 Vulnerable parties have been assisted through the input of
an intermediary to give their best evidence in various innovative ways.132 The existing research suggests
that a vulnerable person’s ability to communicate can significantly improve through the use of a CP.133
Legal commentators have concluded that a CP or intermediary offers ‘significant advantages to courts
and to witnesses in improving the quality and quantity of evidence given by [vulnerable] witnesses’,134
and that ‘[w]itness intermediaries can mean the difference between vulnerable witnesses
communicating their best evidence or not communicating at all’.135 These themes also widely emerged
in SALRI’s consultation. As one rural health practitioner emphasised the intermediary role will help
people who would otherwise be put in the ‘too hard basket’.

England and Wales
The intermediary role has been endorsed by the English courts on numerous occasions.136 One study,
quoting an English judge, summarised it as a ‘very valuable tool’.137 The role is now seen as an integral

Kirsten Hanna and Emily Henderson, Chief Victims’ Adviser to Government, Child Witnesses in the NZ Criminal
Courts: Issues, Responses, Opportunities (Report, 2017) 31. See also Department of Justice, Northern Ireland Registered
Intermediaries Schemes Pilot Project (Post Project Review, January 2015) 11. The Northern Ireland pilot found the
average cost of professional CPs for victims and witnesses at the police stage (590 pounds per case); witnesses and
victims at court stage (1117 pounds per case); suspects at police stage (560 pounds per case) and accused at court
stage (468 pounds per case): at 12.
130 Kirsten Hanna and Emily Henderson, Chief Victims’ Adviser to Government, Child Witnesses in the NZ Criminal
Courts: Issues, Responses, Opportunities (Report, 2017) 29–30; Department of Justice, Northern Ireland Registered
Intermediaries Schemes Pilot Project (Post Project Review, January 2015) 15–17.
131 Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007) 59–61.
132 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015); Victim’s Commissioner for England and
Wales, A Voice for the Voiceless: A Review into the Provision of Registered Intermediaries for Children and Vulnerable Victims
and Witnesses (Report, January 2018) 10 [8]. See also below [1.5.12], n 1292, [15.3.6].
133 See, for example, Catherine Wiseman-Hakes et al, ‘Examining the Efficacy of Communication Partner Training
for Improving Communication Interactions and Outcomes for Individuals with Traumatic Brain Injury: A
Systematic Review’ (2020) 2(1) Archives of Rehabilitation Research and Clinical Translation 100036, 100037–8.
134 Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155, 166, 171; Penny Cooper and Michelle
Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An International Comparison of Three
Versions of the English Intermediary Model’ (2017) 21(4) International Journal of Evidence and Proof 351, 364; Brendan
O’Mahony, ‘The Emerging Role of the Registered Intermediary with the Vulnerable Witness and Offender:
Facilitating Communication with the Police and Members of the Judiciary’ (2010) 38(3) British Journal of Learning
Disabilities 232, 235; Kimberly Collins, Natalie Harker and Georgios Antonopoulos, ‘The Impact of the Registered
Intermediary on Adults’ Perceptions of Child Witnesses: Evidence from a Mock Cross Examination’ (2017) 23(2)
European Journal on Criminal Policy and Research 211.
135 Thelma Agnew, ‘Finding a Voice’ (2006) 9(7) Mental Health Practice 10, 10. See also Department of Justice, Northern
Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January 2015) 15 [41]; Joyce Plotnikoff and
Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go Between’ Evaluation of Intermediary Pathfinder
Projects (Report, 2007) ix.
136 See, for example, R v Cox [2012] 2 Cr App R 6, [29], R v B [2010] EWCA Crim 4, [42], R v FA [2015] EWCA Crim
209; R v Rashid [2017] 1 WLR 2449, [79].
137 Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales. (2015) 19(3) International Journal of Evidence and Proof 154, 155. See also at: 168–9.
129

xxii

feature of the English criminal justice system.138 The intermediary role has brought about a ‘culture
change’ in the treatment and questioning of vulnerable parties.139 Indeed, as one study notes: ‘The
intermediaries as a body may have done more than anyone to affect a culture change in the way the
courts deal with vulnerable witnesses.’140
The Witness Intermediary Scheme in England and Wales is considered best practice141 and has been
used as a model to develop similar schemes in various Australian jurisdictions. 142 However, it is
important to note that the English model ‘provided a template but not a blueprint’143 and it is necessary,
to formulate a CP scheme that is best suited to the particular circumstances of South Australia. For
example, South Australia has a large rural and traditional Aboriginal population which makes a
centralised expert-based model as in Tasmania or NSW impracticable and inappropriate (as SALRI
was repeatedly told by Aboriginal community members, Elders and rural service providers).

New South Wales
The CP role in an Australian context has gained widespread support, including the VLRC,144 various
Australian reviews145 and the Child Abuse Royal Commission.146 The CP role is also regarded as having

Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 14.
139 Penny Cooper and Heather Norton, Vulnerable People and the Criminal Justice System (Oxford University Press, 2017)
364; Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part
VII, 96, 98.
140 David Wurtzel and Ruth Marchant, ‘Intermediaries’ in Penny Cooper and Heather Norton (eds), Vulnerable People
and the Criminal Justice System (Oxford University Press, 2017).
141 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 285 recommendation
35.
142 New South Wales Ombudsman, Responding to Child Sexual Assault in Aboriginal Communities (Report, 2012) 168–9;
Victorian Law Reform Commission, The Role of Victims and Crime in the Criminal Trial Process (Report, August 2016)
174 recommendations 30–31, 167–73 [7.194]–[7.236]; Penny Cooper, ‘A Double First in Child Sexual Assault
Cases in NSW: Notes from the First Witness Intermediary and Pre-Recorded Cross-Examination Cases’ (2016)
41(3) Alternative Law Journal 191.
143 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons from England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39.
144 Victorian Law Reform Commission, The Role of Victims and Crime in the Criminal Trial Process (Report, August 2016)
174 recommendations 30–31, 167–73 [7.194]–[7.236]. The VLRC noted it had received ‘almost universal support
for the introduction of an intermediary scheme in Victoria’: 169 [7.202].
145 See, for example, New South Wales Ombudsman, Responding to Child Sexual Assault in Aboriginal Communities (Report,
2012) 8, 168–9; Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice
System by People with an Intellectual Disability and Their Families and Carers (Report, Parliamentary Paper No 216, 2013)
285, recommendation 36; Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An
Intermediary/Communication Assistant Scheme for Tasmania (Final Report 23, January 2018).
146 Royal Commission into Institutional Responses to Child Sexual Abuse, Criminal Justice Report, Recommendations
52-55 – expansion of the use of pre-recordings to all sexual assault cases and for other vulnerable
victims/witnesses, Recommendations 56–58 – improving the quality of technology at court across all jurisdictions,
Recommendations 59–60 – expansion of the use of Witness Intermediaries in a scheme such as that utilised in
England and Wales.
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worked well in Victoria 147 and NSW. 148 Intermediaries have been described as ‘little short of
revolutionary’ in that they introduced ‘a new participant in the criminal trial process’.149 Judge Traill,
one of the two resident judges assigned to the pilot in NSW has said: ‘We’ve had amazing results. I
think both sides, the Crown and the defence, can see the benefit in it, and that's been the most probably
heartening part of the pilot, to see how the defence bar have got on board and embraced it.’150
The 2018 NSW evaluation study commented: ‘There is strong consensus that witness intermediaries
make a unique contribution in facilitating questioning and communication with child witnesses by
police and at court.’151 The NSW intermediary role was generally perceived as both fair to all parties
and as effective.152 The study concluded:
Overall, the feedback from the legal and non-legal professionals and parents who participated in
the evaluation strongly supports the use of witness intermediaries in child sexual assault matters.
Witness intermediaries are seen to be making an important and unique contribution in facilitating
questioning and communication with child witnesses by police and at court.153

Themes in SALRI’s Consultation
A number of consistent themes emerged in SALRI’s research and consultation. It is notable there was
a remarkable degree of consensus in the majority of SALRI’s key findings and recommendations. There
was particular consensus on SALRI’s recommendations regarding the role and application of CPs to
Aboriginal communities, notably from Aboriginal Elders and community members, lawyers from the
ALRM, rural and regional lawyers and service providers who work with Aboriginal communities.

A Publicly-Managed and Funded Model
It was universally considered that a user pays CP model is undesirable and undermines effective access
and participation in the justice process for parties with complex communication needs. There was

Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’
(2019) 43 Criminal Law Journal 325. Judge M Sexton of the County Court also relayed this to SALRI. This also
emerges in various submissions to the VLRC’s reference into improving the response of the justice system to
sexual offences. See Victorian Law Reform Institute, Improving the Response of the Justice System to Sexual Offences:
Submissions (Web Page, 2021) <https://www.lawreform.vic.gov.au/improving-the-response-of-the-justicesystem-to-sexual-offences-submissions/>.
148 See, for example, Penny Cooper, ‘A Double First in Child Sexual Assault Cases in NSW: Notes from the First
Witness Intermediary and Pre-Recorded Cross-Examination Cases’ (2016) 41(3) Alternative Law Journal 191; Elise
Worthington and Alex McDonald, ‘New Court Pilot Program Helps Child Sex Abuse Victims to Give Evidence’,
ABC News (online, 2 October 2017) <https://www.abc.net.au/news/2017-10-02/child-sex-abuse-victimshelped-by-new-court-pilot/9007220>; Judy Cashmore et al, Victims Services, Evaluation of the Child Sexual Offence
Evidence Pilot (Process Evaluation Report, July 2017); Judy Cashmore and Rita Shackel, Victims Services, Evaluation
of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018).
149 Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’
(2019) 43(5) Criminal Law Journal 325, 337.
150 Elise Worthington and Alex McDonald, ‘New Court Pilot Program Helps Child Sex Abuse Victims to Give
Evidence’, ABC News (online, 2 October 2017) <https://www.abc.net.au/news/2017-10-02/child-sex-abusevictims-helped-by-new-court-pilot/9007220>.
151 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 3. See also generally Joyce Plotnikoff and Richard Woolfson, Intermediaries in the
Criminal Justice System: Improving Communication for Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed,
2015).
152 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 3.
153 Ibid 43.
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overwhelming support, consistent with overseas and interstate intermediary models, for a CP model
to be funded and managed in some way by the State Government. It was considered that a CP model
with Government management and oversight was preferable. SALRI, whilst fully acknowledging the
many demands on the public purse in a tight fiscal climate, agrees with this approach.154

Wider Scope
Though the CP role was devised with the testimony of child victims of sexual assault in a criminal law
context in mind, the utility of the CP role is not confined to a criminal law context. There is ‘ample
scope’155 for the use of CPs in civil, youth court (child protection) and family law proceedings.156 The
utility of the CP also extends beyond the courtroom or tribunal, and can be essential for people with
complex communication needs in all dealings with lawyers, police and other parties and agencies within
the justice system more widely.157 SALRI endorses this approach. SALRI highlights that, as both part
of this and its previous Powers of Attorney reference, the role of the CP has application to victims of
elder abuse to address financial and other abuse and pursue criminal and civil law remedies.158
‘Scant regard has been paid to the use, or rather lack of use, of intermediaries for suspects at the police
station.’ 159 However, the South Australian CP model was clear from the outset that, unlike other
models, it would extend to accused and suspects as well as victims and witnesses. There was very little
support for excluding accused and suspects from any CP scheme, including as a pilot. The unfairness
of this suggestion, as exists under English legislation and the Tasmanian pilot model, was often
noted.160 SALRI concurs with this view.
It is crucial that any CP role, consistent with the original intention of the former Attorney-General,161
remains available in South Australia to not only victims and witnesses but also suspects and accused.162

See also Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part
VII, 98.
155 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 59.
156 Re D (A Child) [No 3] [2016] EWFC 1, [20]; Penny Cooper, ‘Child Witnesses in Family Proceedings: Should
Intermediaries be Showing Us the Way?’ (2011) 41 (April) Family Law 397–403, Alison Brammer and Penny
Cooper, ‘Still Waiting for a Meeting of Minds: Child Witnesses in the Criminal and Family Justice Systems’ [2011]
(12) Criminal Law Review 925–41; Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project
(Post Project Review, January 2015) 28; Judiciary of England and Wales, Report of the Vulnerable Witnesses and Children
Working Group (Report, February 2015).
157 See also below Part 17.
158 Australian Law Reform Commission, Elder Abuse: A National Legal Response (Report No 131, May 2017) 373 [13.36]–
[13.38]; South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our
Judicial System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15,
December 2020) 309 [7.4.66].
159 Penny Cooper and David Wurtzel, ‘A Day Late and a Dollar Short: In Search of an Intermediary Scheme for
Vulnerable Defendants in England and Wales’ [2013] (1) Criminal Law Review 4, 13.
160 See also Jenny McEwan, ‘Vulnerable Defendants and the Fairness of Trials’ [2013] (2) Criminal Law Review 100;
Samantha Fairclough, ‘Speaking Up for Injustice: Reconsidering the Provision of Special Measures through the
Lens of Equality’ [2018] (1) Criminal Law Review 4.
161 The Disability Justice Plan and the Vulnerable Witnesses Act reflected the then Government’s ‘commitment to provide
a modern and fair criminal justice system that is more responsive to the interests of people with disability, whether
as victims, witnesses, suspects or defendants, and to ensure they are better served by the justice system’: South
Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1041 (Hon John Rau).
162 Jacqueline Giuffrida and Anita Mackay, ‘Extending Witness Intermediary Schemes to Vulnerable Adult
Defendants’ [2021] Current Issues in Criminal Justice 1–19. In R v Dixon [2013] EWCA Crim 465, the English Court
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There is a growing body of literature which is rightly critical of the inadequate and unequal treatment
elsewhere of vulnerable defendants in comparison to vulnerable witnesses.163 Persons with disability
are significantly over-represented at all levels of the criminal justice system as both defendants164 and
victims of crime.165

of Appeal highlighted the responsibility of trial judges to actively ensure the effective participation of vulnerable
defendants, including the use of an intermediary. See also R v Grant-Murray [2017] EWCA Crim 1228.
163 See, for example, Laura Hoyano ‘Coroners and Justice Act 2009: Special Measures Directions Take Two: Entrenching
Unequal Access to Justice?’ [2010] (5) Criminal Law Review 345; Nigel Stone ‘Special Measures for Child Defendants:
a Decade of Development’ (2010) 10(2) Youth Justice 174; Jenny Talbot, Prison Reform Trust, Fair Access to Justice?
Support for Vulnerable Defendants in the Criminal Courts (Briefing Paper, 2012); Penny Cooper and David Wurtzel ‘A
Day Late and a Dollar Short: In Search of an Intermediary Scheme for Vulnerable Defendants in England and
Wales’ [2013] (1) Criminal Law Review 4; Jenny McEwan ‘Vulnerable Defendants and the Fairness of Trials’ [2013]
(2) Criminal Law Review 100; Raymond Arthur ‘Giving Effect to Young People’s Right to Participate Effectively in
Criminal Proceedings’ (2016) 28 Child and Family Law Quarterly 223; Laura Hoyano and Anne Rafferty, ‘Rationing
Defence Intermediaries under the April 2016 Criminal Practice Direction’ [2017] (2) Criminal Law Review 93;
Samantha Fairclough ‘Speaking up for Injustice: Reconsidering the Provision of Special Measures through the
Lens of Equality’ [2018] (1) Criminal Law Review 4; Louise Forde, ‘Realising the Right of the Child to Participate in
the Criminal Process’ (2018) 18(3) Youth Justice 265; Abeena Owusu-Bempah, ‘The Interpretation and Application
of the Right to Effective Participation’ (2018) 22(4) International Journal of Evidence and Proof 321; Jacqueline Giuffrida
and Anita Mackay, ‘Extending Witness Intermediary Schemes to Vulnerable Adult Defendants’ [2021] Current
Issues in Criminal Justice 1-19.
164 See, for example, Eileen Baldry et al, ‘Reducing Vulnerability to Harm in Adults with Cognitive Disabilities in the
Australian Criminal Justice System’ (2013) 10(3) Journal of Policy and Practice in Intellectual Disabilities 222; New South
Wales Law Reform Commission, People with Cognitive and Mental Health Impairments in the Criminal Justice System:
Diversion (Report No 135, June 2012) 135; KA Vanny et al, ‘Mental Illness and Intellectual Disability in Magistrates
Courts in New South Wales, Australia’ (2009) 53(3) Journal of Intellectual Disability Research 289. ‘People with mental
health disorders and cognitive impairment are significantly over-represented in the criminal justice system. This is
the case for defendants through to the population in custody. For example, in NSW people with mental health
disorders and cognitive impairment currently make up a significant proportion of people entering the criminal
justice system, being three to nine times more likely to be in prison than the general NSW population: Ruth
McCausland et al, University of New South Wales, People with Mental Health Disorders and Cognitive Impairment in the
Criminal Justice System: Cost-Benefit Analysis of Early Support and Diversion (Report, August 2013) 1.
165 See, for example, Moira Carmody, ‘Invisible Victims: Sexual Assault of People with an Intellectual Disability’ (1991)
17(2) Australia and New Zealand Journal of Development Disabilities 229; L Henry and R Wilcock, ‘Witnesses with
Intellectual Disabilities’ (2013) 60(1) International Journal of Disability, Development and Education 1; Ilana Hepner, Mary
Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System: The Use of
Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law 453, 454.
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The over representation of persons with disability, 166 especially children, 167 as accused is telling. 168
‘Vulnerability among defendant and offender populations is pervasive.’169
The Tasmania Law Reform Institute specifically recommended that any intermediary scheme
introduced in Tasmania should be available to accused; suggesting that failure to do so would ‘arguably
breach fair trial principles and the right of everyone to be treated as equal before the law’.170 SALRI
concurs with this approach.
There is a need for legislative clarity and guidance as to the role and expectations of the CP.171

There are varying findings, the literature overwhelmingly points to a significant over representation. An English
report found 36% of surveyed prisoners had a disability and/or mental health problem: Charles Cunliffe et al,
Ministry of Justice, Estimating the Prevalence of Disability Amongst Prisoners: Results from the Surveying Prisoner Crime
Reduction (SPCR) Survey (Research Summary, March 2012) 141. See also Kathryn Thomson, ‘Disability Among
Prisoners’ (2012) 59(3) Probation Journal 282. An Australian study found a considerable proportion of offenders
experience mental illness, cognitive impairment or intellectual disability. See Lubicia Forsythe and Antonette
Gaffney, Australian Institute of Criminology, Mental Disorder Prevalence at the Gateway to the Criminal Justice System
(Trends and Issues in Crime and Criminal Justice No 438, July 2012). ‘Mental illness and cognitive impairment
among the prison population is so high it should be “assumed as the norm” rather than the exception, a leading
report has found … Half of all adult inmates have been diagnosed or treated for a mental health problem while
87 per cent of youth in custody had or have a psychological disorder, the report said. A significant number —
estimated in the range of eight per cent to 20 per cent — had an intellectual disability or borderline intellectual
disability. The rate of cognitive impairment among prisoners was likely to be higher … The Mental Health
Commission said the “high prevalence” of mental or cognitive impairment among defendants “presents a strong
argument that, rather than being viewed as an exception … the existence of some form of impairment should in
fact be assumed as the norm”’: Michaela Whitbourn, ‘Mental Illness and Cognitive Disability the “Norm” Among
Prisoners:
Report’,
Sydney
Morning
Herald,
(online,
10
August
2017)
<https://www.smh.com.au/national/nsw/mental-illness-and-cognitive-disability-the-norm-among-prisonersreport-20170810-gxtf9y.html>.
167 Children have been described as ‘doubly vulnerable’ due to their age and other mental, intellectual and emotional
problems from which they may suffer: Jessica Jacobson and Jenny Talbot, Prison Reform Trust, Vulnerable
Defendants and the Criminal Courts: A Review of Provision for Adults and Children (Report, 2009) 37. The English
Children’s Commissioner Report highlighted the prevalence of neurodisability (conditions of the nervous system
such as cerebral palsy and autism) in young people who offend. It found that 60–90% of the offending population
suffered from communication disorders versus 5–7% of the general population: Nathan Hughes et al, Office of
the Children’s Commissioner, Nobody Made the Connection: The Prevalence of Neurodisability in Young People Who Offend
(Report, October 2012) 23. Lord Carlile’s report into the English Youth Courts also revealed the prevalence of
communication difficulties (60% of offenders); of special educational needs (one-third of those in custody); and
of those with an IQ below 70 (one-quarter of offenders): Lord Carlile, Independent Parliamentarians’ Inquiry into the
Operation and Effectiveness of the Youth Court (Report, June 2014) 15. This proved a recurring theme in SALRI’s
consultation in the use and implications of the CP model for suspects and accused under 18, especially Aboriginal
children. See also Part 6.
168 Mental illness and a learning disability/difficulty often co-exist among accused persons. See Jessica Jacobson and
Jenny Talbot, Prison Reform Trust, Vulnerable Defendants and the Criminal Courts: A Review of Provision for Adults and
Children (Report, 2009) 7.
169 Samantha Fairclough ‘Speaking up for Injustice: Reconsidering the Provision of Special Measures through the Lens
of Equality’ [2018] (1) Criminal Law Review 4, 6.
170 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania (Final Report 23, January 2018) 75-76. See also Jacqueline Giuffrida and Anita Mackay, ‘Extending
Witness Intermediary Schemes to Vulnerable Adult Defendants’ [2021] Current Issues in Criminal Justice 1–19.
171 See also Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final
Outcome Evaluation Report, August 2018) 9–10, 58–61.
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Enhanced Education and Information Resources
Despite the best efforts of the State Government, the Law Society and interested parties and
subsequently Uniting Communities as part of the Disability Justice Plan in the rollout of the volunteer
CP scheme,172 it was notable how many parties in SALRI’s consultation bluntly said they had never
heard of the CP role or the volunteer scheme. This proved a recurring finding in both consultation173
and Sarah Hoff’s linked study.174 A necessary aspect of any new CP model is enhanced education and
information resources, especially involving the various communities that may utilise the CP role.
It was considered that the current law in relation to CPs and linked issues is largely adequate,175 though
some legislative changes are appropriate to provide greater clarity, such as the role of a CP, the police
use of a CP for suspects and others with complex communication needs and the operation of ground
rules hearings. However, SALRI heard of the increasing complexity of both law and practice relating
to not just the use of CPs, but also the wider framework relating to vulnerable witnesses. SALRI
therefore suggests that for clarity and ease of reference, in light of the increasing complexity of the
relevant law regarding vulnerable witnesses, suspects and communication assistance, consideration
should be given to a rewrite and/or consolidation of the relevant law in one Act
Legislative change is only part of the picture. It was often noted to SALRI that, whilst law reform is
important, in and of itself it is incomplete and needs to be accompanied by cultural, attitudinal and
operational changes. ‘Previous experience has shown that legislative change in isolation from attitudinal
change is not effective.’176 The Hon Kellie Vincent MLC, a leading advocate in this area told a Senate
Committee that ‘legislation alone will not make all the difference and there remain significant social
barriers to overcome and end violence against people with disabilities’.177 The ALRC also highlighted
that legal reforms need to be accompanied by appropriate support services for people with disability:
‘Legal reform is likely to have limited practical impact if people do not have access to the support
necessary to enable them to participate in legal processes.’178 SALRI accepts this proposition.
Jurisdictions that have implemented effective CP programs, such as England and Northern Ireland,
have attributed much of their success to the uptake of the program within the legal profession and the

At the launch of the Uniting Communities scheme and also subsequently there was extensive training and
information provided, including in the regions. See also Jen Jacobs, Uniting Communities, Communication Partner
Service Final Report (Report, 29 February 2020) 12–14, 15–16. However, SALRI was told in consultation that high
turnover rates in regional service providers meant that even after a year, many staff would simply not have had the
opportunity to be made aware of the scheme.
173 Interestingly, lack of awareness of the intermediary role, despite considerable education, also was a finding in
Northern Ireland. Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project
Review, January 2015) 22–4.
174 See also below Appendix D.
175 One proposal from several parties, including lawyers, was for the relevant law to be placed in one statute. It was
said to be confusing for the law in relation to court be in one place, the Evidence Act, and for police procedures to
be in another, namely the Summary Offences Act and Summary Offences Regulations.
176 Victorian Law Reform Commission, Sexual Offences Final Report (Report No 78, July 2004) [5.152].This is not
exclusive to the legal system, but is empirical across other organisational management experiences.
177 Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect Against People
with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular
Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse People with
Disability (Report, November 2015) 164 [6.45]. See also South Australia, Parliamentary Debates, Legislative Council,
2 July 2015, 1143.
178 Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws (Report No 124, 2014)
194.
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judiciary to eventual cultural change. It is noted that lawyers and judges as a whole may be reluctant or
slow to change entrenched practices.179 Lord Thomas CJ commented of the importance of cultural
change to accompany any law reforms:
It is a truism that change is not just about having a new framework and new legislation in place,
but about the change in culture necessary to make the new legislation and framework a reality. It
is evident in 2015 that some of the ideas that would have seemed radical at the outset of the
intermediary pilot have been absorbed into the culture of criminal proceedings. There have been
tangible advances in the ways advocates and judges deal with vulnerable witnesses and, while there
is much yet to be done, I do believe that we have achieved real change. Good practice needs to
continue to be reinforced through training and a willingness to question continually how our
system of criminal justice provides a system that is fair to those who are vulnerable.180

Therefore, in addition to legislative reform, it is necessary to consider and implement any operational,
cultural or training changes that should occur for any CP program in South Australia to operate at a
level that maximises access to justice for persons with complex communication needs, both in and out
of court. SALRI was told in consultation by many parties that having a ‘champion’ of the CP program
within the courts would promote cultural change and benefit its uptake. This point was emphasised to
SALRI by Professors Jonathan Doak and Penny Cooper as integral to the ultimate success of the
English intermediary model.181
SALRI also heard in its consultation that, in light of the experience of the previous model, cultural
change needs to come from both above and below for any CP scheme and other linked changes to be
effective. Due to the South Australian specific issues of remote access and culture SALRI agrees that
in addition to the promotion of the scheme from leading participants such as the judiciary, leaders of
the legal profession and key agencies (as in England), the success of any CP scheme in South Australia
will be dependent on grassroots buy in and support, and to be led by local communities and service
providers on the ground, particularly in Aboriginal communities and remote regions of South Australia.

Wide Definition of ‘Complex Communication Needs’
A further theme to strongly emerge was that the concept of ‘complex communication needs’,
consistent with both the wide statutory definition182 and the intention behind the phrase,183 should not
be narrowly defined or approached. Indeed, the classes of persons who possess ‘complex
communication needs’ and would benefit from a CP extends beyond children and persons with

See, for example, Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Reform, The ‘Go Between’
Evaluation of Intermediary Pathfinder Projects (Report, 2007) xi–xii; 65, 71, 84; Nino Bucci, ‘“Did you Resist?” Despite
Reforms, Alleged Rape Victims still face Torment in Australian Courts’, The Guardian (online, 30 March 2021)
<https://www.theguardian.com/law/2021/mar/30/did-you-resist-despite-reforms-alleged-victims-still-facetorment-in-australian-courts>; Wendy Tuohy, ‘Legal “Dinosaurs” the Problem, not Consent Laws, says Law
Reform Chair’, The Age (online, 16 May 2021) <https://www.theage.com.au/national/victoria/legal-dinosaursthe-problem-not-consent-laws-says-law-reform-chair-20210514-p57s1g.html>; Isabel Randell et al, University of
Auckland, Young Witnesses in New Zealand’s Sexual Violence Pilot Courts (Report, 2020) 58–63; Amy Kirby, ‘Effectively
Engaging Victims, Witnesses and Defendants in Criminal Courts: a Question of “Court Culture”’ [2017] (12)
Criminal Law Review 949.
180 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) xiii–xiv.
181 SALRI was told by Professors Cooper and Doak and others that the success of the English model was due in no
small part to a series of robust decisions of the Court of Appeal, particularly the input of the Lord Chief Justice.
182 Evidence Act 1929 (SA) s 4(2).
183 See South Australia, Parliamentary Debates, Legislative Council, 9 June 2016, 4239–42.
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intellectual disability (the usual classes identified in law and literature) to members of Aboriginal
communities, multicultural communities 184 and people with physical disabilities impacting speech.
Factors such as culture 185 and/or the effects of trauma 186 may also amount to a complex
communication need.

Implications and Application for Aboriginal Communities
A particular issue that emerged in SALRI’s consultation (especially with Elders and members of
Aboriginal communities) and research was the implications and application of the CP role for
Aboriginal communities. This important question appears to have been largely overlooked to date.187
There was some disquiet as to the concept of a volunteer CP role as opposed to a paid practitioner
model.188 SALRI heard in both consultation and Sarah Hoff’s linked study that volunteers, despite their
commitment, may lack the expertise to act as CPs, especially in a court context, or that their status as
volunteers may at least lead to a perception that they do not possess this expertise. A strong theme to
also emerge from consultation was that the time required to perform the CP role is, in many cases, too
large a burden to place on volunteers alone, and that this may have led to difficulties in getting CPs to
be available at short notice.

This area is often overlooked. As one study recommends: ‘That further research be conducted to better understand
the nuanced experiences with the justice system of [Aboriginal] and other culturally and linguistically diverse
populations who have [complex communication needs]. Such research is particularly important as it would provide
specific insight into the added cultural dimensions not considered in this research’: Margaret Camilleri and Cassie
Pedersen, Hear Us: The Experiences of Persons with Complex Communication Needs in Accessing Justice (Report, 2019) v
recommendation 1.
185 This applies especially for Aboriginal communities. See Diana Eades, Aboriginal Ways of Using English (Aboriginal
Studies Press, 2013); Diane Eades, ‘Taking Evidence from Aboriginal Witnesses Speaking English: Some
Sociolinguistic Considerations (2015) 126 (January–February) Precedent 44. See generally Law Society of South
Australia, Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd ed, March 2020). It also
has application, as SALRI was told in consultation, for multicultural communities.
186 Jasmeet Hayes, Michael Van Elzakker and Lisa Shin, ‘Emotion and Cognitive Interactions in PTSD: A Review of
Neurocognitive and Neuroimaging Studies’ (2012) 6 Frontiers in Integrative Neuroscience 1. This could arise, as pointed
out to SALRI in consultation, to victims of family violence or sexual abuse or survivors of armed conflict.
187 The Tasmania Law Reform Institute, for example, noted that ‘the need to address communication challenges and
cultural barriers facing Indigenous people who had become involved in the justice system’ was ‘a significant related
issue that fell outside the scope of the present terms of reference [but] warrant[s] further investigation’: Tasmania
Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania?
(Report No 23, January 2018) 8–9. See also Margaret Camilleri and Cassie Pedersen, Hear Us: The Experiences of
Persons with Complex Communication Needs in Accessing Justice (Report, 2019) v recommendation 1.
188 Such concerns about volunteer-based schemes, such as that previously operating in South Australia, have been
raised elsewhere, including during the passage of the Statutes Amendment (Vulnerable Witnesses) Act 2015. Mary
Woodward, a speech pathologist and intermediary told a Senate Report: ‘While I love to think that we are all
altruistic, I have a lot of experience in this and I would not do that role for free. It carries a lot of responsibility
and it is high stakes and high pressure. I do worry about whether they would be recruiting to that role people with
the right motivation, expertise and experience’: at Senate Community Affairs References Committee, Parliament
of Australia, Violence, Abuse and Neglect Against People with Disability in Institutional and Residential Settings, Including the
Gender and Age Related Dimensions, and the Particular Situation of Aboriginal and Torres Strait Islander People with Disability,
and Culturally and Linguistically Diverse People with Disability (Report, November 2015) 168 [6.59]. Speech Pathology
Australia told the Law Council of Australia that an effective witness intermediary scheme needs ‘to be supported
with appropriate resourcing in order to ensure that access to the justice systems for people with communication
disabilities is sufficiently enabled, including access to appropriately qualified, experienced and remunerated
communication intermediaries’: Law Council of Australia, Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability, ‘The Criminal Justice System’ (Issues Paper, 17 August 2020) 39 [113]–[114].
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Despite this, SALRI heard strong support for suitable and trained volunteer CPs being utilised, in
conjunction with paid experts, to facilitate greater accessibility for the scheme, particularly in the
regions and for Aboriginal communities. 189 Rural consultees highlighted that there are insufficient
professional service providers to take on the CP role in regional towns, reliably and at short notice,
particularly in remote areas such as Ceduna and the APY Lands. However, they highlighted that, within
these regional and rural areas, there are likely to be a number of suitable individuals who, with the
appropriate training and support, would be well placed to act as CPs. SALRI also heard almost
universally from Elders and members of Aboriginal communities, lawyers from the ALRM (Aboriginal
Legal Rights Movement), regional and rural lawyers, service providers and many other interested
parties that any CP model in South Australia must meet the particular circumstances of Aboriginal
communities, a strong distrust was consistently identified to SALRI of the white fly in expert
intermediary model for Aboriginal communities. A preference was almost universally expressed to
SALRI that, wherever possible, the intermediary should be a respected figure within a particular
Aboriginal community. That person may or may not be Aboriginal. The role of the trained volunteer
was seen as particularly apt to address cultural considerations, which were repeatedly pointed out to
SALRI as amounting to a potential complex communication need.190

Hybrid Model
SALRI accepts that other intermediary models in both Australia and overseas have opted for an expert
practitioner model. SALRI accepts that there will be some individuals with complex communication
needs, particularly in the more formal court environment, where a professional practitioner will be
most appropriate. Circumstances where the particular complex communication need requires a
professional practitioner may also include an acute disability or acquired brain injury. This may be the
case for both members and non-members of Aboriginal communities. However, the need for some
professional practitioners to act as CPs does not discount the benefits in the particular circumstances
of South Australia for a hybrid model including volunteers. SALRI therefore proposes a model which
allows for the appointment of a CP best suited an individual’s complex communication need whether
that CP be a professional practitioner, a suitably trained volunteer or, in specific cases, a member of
the persons family, a friend or existing carer familiar with the individual’s particular complex
communication need.191 SALRI reiterates that there was overwhelming support in its consultation for
this expanded pool of available CPs. It is likely the professional practitioner CP will be utilised in a
court context and the family member communication assistant model outside court.

Elders and members of Aboriginal communities as well as lawyers, health practitioners and service providers
working with Aboriginal communities universally told SALRI that Aboriginal communities distrust a white ‘fly in
expert’ CP model and favour to act as CPs trusted individuals within a particular Aboriginal community. It was
also highlighted this will be a gradual process. One psychologist said to SALRI that any CP model needs to be
accepted and relevant to an Aboriginal community. ‘“Here comes the white Toyota mob!” They come and will
pretend to fix everything and then soon leave and don’t engage and work with the community.’ See also [6.7.13],
[11.5.21].
190 Diana Eades, Aboriginal Ways of Using English (Aboriginal Studies Press, 2013); Diane Eades, ‘Taking Evidence from
Aboriginal Witnesses Speaking English: Some Sociolinguistic Considerations (2015) 126 (January–February)
Precedent 44.
191 The present law in South Australia allows for family members to act as a communication assistant.
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There are well established concerns regarding the situation of Aboriginal victims and witnesses within
the justice system, especially relating to family violence192 and/or sexual assault193 (noting that sexual
violence is often a form of family violence).194 As the ALRC observed in its report on Family Violence:
Indigenous women reported higher levels of physical violence during their lifetime than did nonIndigenous women, and the violence was more likely to include sexual violence… Such
experiences were also strongly echoed in submissions made to this Inquiry.195

There are also particular concerns relating to Aboriginal accused.196 Research consistently suggests that
Aboriginal offenders are more likely to have complex communication needs, including cognitive
impairment or mental illness, than non-Aboriginal offenders.197 Aboriginal offenders with a cognitive
or mental impairment are more likely to be in contact with the criminal justice system and consequently
more likely to be either remanded in custody or sentenced to a term of imprisonment.198 As one study
notes:

Australian Law Reform Commission and New South Wales Law Reform Commission, Family Violence: A National
Legal Response (ALRC Report No 114, NSWLRC Report No 128, October 2010) 1104 [24.27].
193 Monique Keel, Australian Centre for the Study of Sexual Assault, Family Violence and Sexual Assault in Indigenous
Communities: ‘Walking the Talk’ (ACSSA Briefing, 2004); Kylie Cripps and Hannah McGlade, ‘Indigenous Family
Violence and Sexual Abuse: Considering Pathways Forward’ (2008) 14(2–3) Journal of Family Studies 24; Northern
Territory Board of Inquiry into the Protection of Aboriginal Children from Sexual Abuse, Little Children are Sacred:
Report of the Northern Territory Board of Inquiry into the Protection of Aboriginal Children from Sexual Abuse (Report, 2007).
194 Australian Law Reform Commission and New South Wales Law Reform Commission, Family Violence: A National
Legal Response (ALRC Report No 114, NSWLRC Report No 128, October 2010) 211–13 [5.84]–[5.89].
195 Ibid 87 [1.9]. See also 87 n 17, 88 [1.11]–[1.12], 389–92 [9.91]–[9.101], 900–1 [19.38]–[19.43]. ‘It is clear that sexual
violence affects Indigenous communities disproportionately. In essence, “sexual violence in Indigenous
communities occurs at rates that far exceed those for non-Indigenous Australians”: and is “reported to be at crisis
levels”’: at 1108–9 [24.45]. However, the ALRC noted the lack of reliable data, including in relation to the
effectiveness of measures introduced to reduce violence, hampers an understanding about how to prevent and
address such violence: at 1109 [24.46]. The ALRC added that ‘in preventing and addressing family violence, the
importance of an historically and culturally-sensitive understanding of the causes and nature of Indigenous family
violence, and the specific interactions between Indigenous people and the legal system cannot be underestimated’:
at 1109 [24.45]–[24.46].
196 See, for example, Eileen Baldry et al, ‘“It’s Just a Big Vicious Cycle that Swallows Them Up”: Indigenous People
with Mental and Cognitive Disabilities in the Criminal Justice System’ (2016) 8(22) Indigenous Law Bulletin 10; Peta
MacGillvray and Eileen Baldry, ‘Indigenous Australians, Mental and Cognitive Impairment and the Criminal
Justice System: A Complex Web’ (2013) 8(9) Indigenous Law Bulletin 22; Stephane Shepherd et al, Australian Institute
of Criminology, Aboriginal Prisoners with Cognitive Impairment: is this the Highest Risk Group? (Report, October 2017).
197 See, for example, Shannon Dias et al, Co-Occurring Mental Disorder and Intellectual Disability in a Large Sample
of Australian Prisoners’ (2013) 47(10) Australian and New Zealand Journal of Psychiatry 938; Matthew Frize, Dianna
Kenny and Christopher Lennings, ‘The Relationship between Intellectual Disability, Indigenous Status and Risk
of Reoffending in Juvenile Offenders on Community Orders’ (2008) 52(6) Journal of Intellectual Disability Research
510; Shasta Holland and Peter Persson, ‘Intellectual Disability in the Victorian Prison System: Characteristics of
Prisoners with an Intellectual Disability Released from Prison in 2003–2006’, (2011) 17(1) Psychology, Crime and Law
25; Eileen Baldry, Leanne Dowse and Melissa Clarence, Department of Families and Community Services NSW,
People with Intellectual and other Cognitive Disability in the Criminal Justice System (Report, December 2012); Stephane
Shepherd et al, Australian Institute of Criminology, Aboriginal Prisoners with Cognitive Impairment: is this the Highest
Risk Group? (Report, October 2017). One article ‘estimated that 95% of Aboriginal people appearing before courts
in WA had either cognitive disabilities or a mental illness, and said the solution should begin at better identification
and treatment of these conditions in the community:’ Calla Wahlquist, ‘Intellectually Disabled Encouraged to
Plead Guilty to Reduce Jail Time, Inquiry Told’, The Guardian (online, 19 September 2016)
<https://www.theguardian.com/australia-news/2016/sep/19/mentally-impaired-encouraged-to-plead-guilty-toreduce-jail-time-inquiry-told>.
198 See Peta MacGillvray and Eileen Baldry, ‘Indigenous Australians, Mental and Cognitive Impairment and the
Criminal Justice System: A Complex Web’ (2013) 8(9) Indigenous Law Bulletin 22, 24.
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The over-representation of Aboriginal and Torres Strait Islander people with mental and cognitive
impairment in the Australian criminal justice systems … particularly in prisons, is of grave concern.
Social justice, human rights and anti-discrimination challenges emerge from the systematic
enmeshment of this group in criminal justice systems in all Australian jurisdictions.199

Child defendants are also often ‘amongst the most disadvantaged and the least able to give a good
account of themselves.’200 There are particular issues and concerns regarding the position and overrepresentation of Aboriginal children in the juvenile criminal justice system201 as well as within the child
protection system202 (including in South Australia).203 SALRI often heard in consultation that concerns
extend beyond the criminal sphere for Aboriginal children, who may well also be subject to child
protection or tribunal proceedings. The ‘close association between child protection and criminal
offending’204 and the ‘pronounced crossover’205 of children, especially Aboriginal children, between
out-of-home care and juvenile detention is telling. 206 SALRI was told that it is common for an

See Peta MacGillvray and Eileen Baldry, ‘Indigenous Australians, Mental and Cognitive Impairment and the
Criminal Justice System: A Complex Web’ (2013) 8(9) Indigenous Law Bulletin 22. This over-representation may be
because of brain damage or injury from causes such as fetal alcohol spectrum disorder, economic or social
disadvantage, drug use, alcohol use, inhalant use, accidents and violence: at 23.
200 R v Camberwell Green Youth Court [2005] 1 WLR 393, [56] (Baroness Hale).
201 See, for example, Stephanie Richards, ‘“Disturbing” Rate of SA Aboriginal Children Sent to Court’, In Daily (online,
14 May 2021) <https://indaily.com.au/news/2021/05/14/disturbing-rate-of-sa-aboriginal-children-sent-tocourt/#:~:text=A%20report%20released%20yesterday%20by,record%20keeping%20began%20in%202008>;
Rachel Riga, ‘Indigenous Children “Grossly Over-Represented” in Queensland's Juvenile Justice System, Report
Finds’, ABC News (online, 23 June 2021) <https://www.abc.net.au/news/2021-06-23/youth-justice-indigenouschildren-over-represented-report-finds/100235336>. Just under half of the children in juvenile detention in
Australia are Indigenous. Indigenous children are about 17 times to be under supervision in the juvenile justice
system than non-Indigenous children and more than 18 times as likely as non-Indigenous young people to be in
detention: Australian Institute of Health and Welfare, Youth Justice in Australia 2019–20 (Report, 2021) 37, 43. The
rate of Aboriginal children in detention in South Australia is 22.7 times higher than non-Aboriginal children: Office
of the Guardian for Children and Young People, Snapshot of South Australian Aboriginal Children and Young People in
Care and/or Detention from the Report on Government Services 2021 (Report, May 2021) 3.
202 See generally Tim Carmody, Taking Responsibility: A Road Map for Queensland Child Protection (Report, 2013);
Commission for Children and Young People, Always Was, Always Will Be Koori Children: Systemic Inquiry into Services
Provided to Aboriginal Children and Young People in Out-Of Home Care in Victoria (Report, 2016); Child Protection Systems
Royal Commission: The Life they Deserve (Summary and Report, August 2016). In 2014–15, Aboriginal and Torres
Strait Islander children represented 90% of all children on care and protection orders: Productivity Commission ,
Overcoming Indigenous Disadvantage: Key Indicators (Report, November 2016) [4.92]. A 2015 study noted that
Indigenous children were placed into out-of-home care at 9.5 times the rate of non-Indigenous children:
Australian Institute of Health and Welfare, Young People in Child Protection and under Youth Justice Supervision 2014–
15 (Report, 2016) 54. ‘The overrepresentation of Aboriginal and Torres Strait Islander children and young
people in the child protection system is one of the most pressing human rights challenges facing Australia
today’: Aboriginal and Torres Strait Islander Social Justice Commissioner, Social Justice and Native Title Report
2015 (Report, October 2015) 138.
203 Office of the Guardian for Children and Young People, Snapshot of South Australian Aboriginal Children and Young
People in Care and/or Detention from the Report on Government Services 2021 (Report, May 2021); ABC News, ‘Aboriginal
Children Entering State Care in SA at “Worsening Rate”, Data Shows’, ABC News (online, 13 May 2021)
<https://www.abc.net.au/news/2021-05-13/proportion-of-aboriginal-children-in-sa-care-gettingworse/100136520>. One in 11 Aboriginal children were in state care in South Australia as of June 2020. Aboriginal
children account for 36.7% of young people in care in South Australia.
204 Royal Commission into the Protection and Detention of Children in the Northern Territory (Final Report, November 2017) Vol
3B, 6.
205 Ibid 7.
206 See, for example, Anna Stewart, Michael Livingston and Susan Dennison, ‘Transitions and Turning Points:
Examining the Links between Child Maltreatment and Juvenile Offending’ (2008) 32(1) Child Abuse and Neglect 51;
Catia Malvaso, Paul Delfabbro and Andrew Day, ‘The Child Protection and Juvenile Justice Nexus in Australia: A
Longitudinal Examination of the Relationship between Maltreatment and Offending’ (2017) 64 (February) Child
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Aboriginal child to be involved in both criminal and child protection proceedings (often
simultaneously), and these children would benefit from having a CP involved in both contexts.207 The
Northern Territory Royal Commission ‘was provided compelling evidence about the particular
vulnerabilities of the children who are subject to both the child protection and youth justice systems.’208
This theme was also reiterated in SALRI’s consultation.
It was emphasised to SALRI that child protection matters are of significant concern to Aboriginal
communities, and that it is not just the children who would benefit from communication assistance.
SALRI was told that many Aboriginal parents involved in child protection matters do not understand
their obligations or what is being asked of them.
SALRI endorses the application of the CP model for Aboriginal communities, for both adults and
children. SALRI acknowledges there are significant cultural, logistical and practical obstacles to the
introduction and implementation of a culturally appropriate and effective CP model for Aboriginal
communities. 209 However, it is crucial that this omission is addressed. The issue of a culturally
appropriate and effective CP model for Aboriginal communities cannot be indefinitely relegated to the
‘too hard basket’ (quoting one party in consultation). It is equally crucial that a prescriptive model is
not imposed on Aboriginal communities. Any CP model must be sufficiently flexible to cater for the
particular circumstances of individual Aboriginal communities and should be formulated and
implemented in co-design with Aboriginal communities. SALRI’s suggestions do not create a ‘parallel
system of justice’ for Aboriginal communities, but promote a model which is compatible with the
specific circumstances of particular Aboriginal communities.210

Abuse and Neglect 32; Royal Commission into the Protection and Detention of Children in the Northern Territory (Final Report,
November 2017) Vol 3B, 6–54. There is concern, especially for Aboriginal children, over the established nexus
between child protection, child removal, the juvenile criminal justice system and long-term adult imprisonment.
See at 6–9; Australian Law Reform Commission, Pathways to Justice: Inquiry into the Incarceration Rate of Aboriginal
and Torres Strait Islander Peoples (Report No 133, December 2017) 486 [15.5]–[15.26].
207 The Northern Territory Royal Commission heard that some children ‘experience a “constant roundabout” of
disengaging from school, appearing before the criminal justice system, suffering placement breakdowns and
moving from one residential facility to another. Both the child protection and youth justice systems in the Northern
Territory have failed to recognise the specific vulnerabilities and needs of the crossover group’: Royal Commission
into the Protection and Detention of Children in the Northern Territory (Final Report, November 2017) Vol 3B, 6.
208 Ibid 16.
209 This is also a feature of the NSW intermediary scheme. It was noted that 12% of all children in the pilot in Sydney,
and 17.6% in Newcastle were Aboriginal, but there were no Aboriginal witness intermediaries: Judy Cashmore and
Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation Report,
August 2018) 75. See also at: 8, 45; Judy Cashmore et al, Victims Services, Evaluation of the Child Sexual Offence
Evidence Pilot (Process Evaluation Report, July 2017) 7.
210 See also Australian Law Reform Commission, Pathways to Justice: Inquiry into the Incarceration Rate of Aboriginal and
Torres Strait Islander Peoples (Report No 133, December 2017) 23.
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Use of Communication Partners by the Police
The use by the police of CPs proved an important and recurring issue in SALRI’s research and
consultation. The various benefits of an intermediary to police investigative processes involving
vulnerable parties have been highlighted.211 These include improved and more cost effective police
interview processes and the better quality of evidence.212 A CP offers ‘significant advantages to courts
and to witnesses in improving the quality and quantity of evidence given by [vulnerable] witnesses’,213
and crucially that ‘[w]itness intermediaries can mean the difference between vulnerable witnesses
communicating their best evidence or not communicating at all’. 214 The feedback provided to the
Northern Ireland evaluation on the use of intermediaries was overwhelmingly positive. Police officers
described them as ‘invaluable’, ‘I cannot sing their praises high enough’, ‘nothing but a benefit’.215 The
NSW evaluation of the intermediary role also endorsed the use of CPs, especially by police.216
SALRI has also often heard that there are wider benefits, both for vulnerable victims and witnesses
and the community. However, the implications and value of the CP role for suspects at the police
investigative stage, as often noted to SALRI, also must not be discounted.217

Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007); Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal
Justice System: Improving Communication for Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015)
75–96, 255–260; Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project
Review, January 2015) 3–4, 15–17, 19; Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and
Intermediaries Discuss the Intermediary System in England and Wales’ (2015) 19(3) International Journal of Evidence
and Proof 154; Lucy Henry, et al, ‘Verbal, Visual and Intermediary Support for Child Witnesses with Autism During
Investigative Interviews’ (2017) 47(8) Journal of Autism and Developmental Disorders 2348; Judy Cashmore and Rita
Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation Report,
August 2018) 4–5, 47–52; Victim’s Commissioner for England and Wales, A Voice for the Voiceless: A Review into the
Provision of Registered Intermediaries for Children and Vulnerable Victims and Witnesses (Report, January 2018).
212 Kirsten Hanna and Emily Henderson, Chief Victims’ Adviser to Government, Child Witnesses in the NZ Criminal
Courts: Issues, Responses, Opportunities (Report, 2017) 29, 30; Department of Justice, Northern Ireland Registered
Intermediaries Schemes Pilot Project (Post Project Review, January 2015) 15–17.
213 Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155, 166, 171; Penny Cooper and Michelle
Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An International Comparison of Three
Versions of the English Intermediary Model’ (2017) 21(4) International Journal of Evidence and Proof 351, 364; Brendan
O’Mahony, ‘The Emerging Role of the Registered Intermediary with the Vulnerable Witness and Offender:
Facilitating Communication with the Police and Members of the Judiciary’ (2010) 38(3) British Journal of Learning
Disabilities 232, 235; Kimberly Collins, Natalie Harker and Georgios Antonopoulos, ‘The Impact of the Registered
Intermediary on Adults’ Perceptions of Child Witnesses: Evidence from a Mock Cross Examination’ (2017) 23(2)
European Journal on Criminal Policy and Research 211.
214 Thelma Agnew, ‘Finding a Voice’ (2006) 9(7) Mental Health Practice 10, 10. See also Joyce Plotnikoff and Richard
Woolfson, Office of Criminal Justice Law Reform, The ‘Go-Between’ Evaluation of Intermediary Pathfinder Projects
(Report, 2007) ix; Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project
Review, January 2015) 15 [41].
215 Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January 2015)
27 [79].
216 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 3, 7, 47–52, 77–8.
217 Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System:
The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law
453, 454–5; Jacqueline Giuffrida and Anita Mackay, ‘Extending Witness Intermediary Schemes to Vulnerable
Adult Defendants’ [2021] Current Issues in Criminal Justice 1–19, 2. Professor Eileen Baldrey and others also made
this point to SALRI.
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SAPOL act as the ‘effective gatekeepers’ of any CP scheme. SAPOL is in a unique position as they
play a defining role at the start of an investigation and any prosecution that results. Whether or not a
CP is used by SAPOL early on is a major factor in whether a CP plays a role at any subsequent point.
It is difficult to use a CP later in court if a CP is not utilised at the outset. It becomes more difficult to
justify the introduction of a CP into proceedings the further the case goes through the lengthy process
leading up to trial.
SAPOL are under a statutory requirement, certain qualifications asides, to utilise a CP for suspects218
as well as victims and victims219 who are ‘believed’ to have a complex communication need. It was
surprising how many parties in SALRI’s consultation, including defence lawyers were unaware of this
requirement or even the CP role. However, the use of the CP scheme by SAPOL, notably for suspects,
has been limited. There are likely practical, operational and attitudinal reasons for this. SALRI was told
that the present user pays CP model is especially problematic for SAPOL.
SALRI acknowledges that some (though not all) of the reasons for the low take up of the CP role are
understandable such as the impracticability of finding a CP for a suspect within the tight time limits in
detaining a suspect; issues in the regional, rural and remote availability of CPs, the fact a family member
may be preferable to act and the ‘extremely difficult task’ in the hurly burly of a police station’220 for
police and others221 to identify the presence of a complex communication need.
However, SALRI considers that present law and practice in relation to the use of a CP by SAPOL
needs to be strengthened and the flexibility to not use a CP, should be restricted, though not removed.
However, SAPOL should not be required to manage or maintain the CP scheme owing to the
perceived conflict of doing so by accused persons and other factors.222 SAPOL’s obligations regarding
the CP scheme should be governed by legislation and supplemented by internal SAPOL
general/standing orders that should be clarified and consolidated to increase their accessibility and
effectiveness.223

Summary Offences Regulations 2016 (SA) reg 19.
Summary Offences Regulations 2016 (SA) reg 23.
220 Penny Cooper and David Wurtzel, ‘A Day Late and a Dollar Short: In Search of an Intermediary Scheme for
Vulnerable Defendants in England and Wales’ [2013] (1) Criminal Law Review 4, 13; John Pearse et al, ‘Police
Interviewing and Psychological Vulnerabilities: Predicting the Likelihood of a Confession’ (1998) 8(1) Journal of
Community and Applied Social Psychology 1, 13, 16.
221 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) xxiii, 104–5, 107–13;
116 recommendation 8, 118 recommendation 9, 122–3; 128 recommendation 13. This also arises for lawyers (see
at: xxiv–xxv, 201–2; 205 recommendation 22), courts (see at: 216–18; 221 recommendations 26 and 27; 230) and
prisons (see at: 318–19).
222 SALRI notes such factors as raised in consultation as the administrative burden of monitoring and maintaining the
CP’s qualifications in areas outside the expertise of SAPOL, the potential liability should a CP be appointed and
later found to be ineligible or inappropriate and the potential unwillingness of individuals qualified to act as CP’s
to have their records and information maintained by SAPOL, particularly as to a hybrid CP model.
223 SALRI encourages SAPOL to consider going beyond the strict legislative requirements in any internal protocols
or standing orders to reflect principles of good or sound practice.
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SALRI suggests the test for requiring the use by SAPOL of a CP should be the familiar test of
reasonable grounds for suspicion, rather than the present test of belief.224 SALRI is of the view that the
existing legislation should be strengthened to create a positive obligation for SAPOL that any suspect
under the age of 18 years, a vulnerable witness in relevant serious offences of violence (including sexual
offences) of or under the age 14 years,225 as well as all Aboriginal persons as suspects should be deemed
to have complex communication needs therefore entitling that person to a CP unless the relevant
SAPOL officer or other prescribed interviewer is satisfied that the person either does not have a
complex communication need, the person is clear they do not wish the assistance of a CP or it is
impossible or impracticable for a communication partner to attend. SALRI also recommends that, as
part of the existing custody notification scheme, SAPOL should be required to include and note in
their notification advice as to whether suspicion of a complex communication need has arisen, if a CP
has been requested and/or whether any person has attended or requested to act as a CP. These
suggestions, especially in relation to suspects, have also received very strong support in consultation,
notably from Elders and members of Aboriginal communities, lawyers from the ALRM as well as
service providers and practitioners working with Aboriginal communities.
SALRI is also of the view that, building on present law, clear legislative provision should be made to
provide that a court should have at its discretion the explicit power to exclude any interview or evidence
obtained without a CP, where a CP is identified as necessary, whether at the time the evidence
/interview was obtained or at any later stage in the proceedings. This reinforces the need for the
presence of a complex communication need and the input of a CP to be carefully considered.

Pre-trial Ground Rules Hearings
The role and rationale of pre-trial ground rules hearings to assist and promote the effective
participation of vulnerable parties and the provision of their best evidence were widely raised in
SALRI’s research and consultation. Such hearings were contemplated as part of the CP role and
Vulnerable Witnesses Act, but have been notably absent in South Australia until very recently.226 SALRI
was able, with the support of Judge Chapman of the District Court, to sit in for a number of hearings
pursuant to a recent ‘Information for the Profession’ dated 21 May 2012 from the Chief Judge.227 This
related to Criminal Pre-trial Special Hearings under section 12AB of the Evidence Act 1929 (SA)
(‘Evidence Act’). This seems to have been issued as a result of a number of amendments to the Evidence
Act through the Evidence (Vulnerable Witnesses) Amendment Act 2020 (SA)228 relating to pre-trial special
hearings which came into force on 19 March 2021. These included provisions for a canine court
companion at the pre-trial special hearing, an initial hearing before the pre-trial special hearing to hear
submissions and make rulings to apply at the pre-trial special hearing, and for the court to make orders
at the pre-trial special hearing as to the admission of the evidence taken at it which is binding on the
trial court. A number of these provisions would best be considered and decided upon before the actual
pre-trial special hearing.

The concept of ‘reasonable belief’ is a familiar legal concept. See George v Rockett (1990) 170 CLR 432; Hussien v
Chong Fook Cam [1970] AC 942; Queensland Bacon Pty Ltd v Rees (1966) 115 CLR 266. The test of reasonable belief
should be contrasted with the familiar but less stringent test of reasonable suspicion. See further R v Nyugen (2013)
117 SASR 432, R v Dam and Nguyen (2015) 123 SASR 511; R v Nyugen (2015) 248 A Crim R 398; Bae v R (2020) 135
SASR 522; Emery v R [2020] SASCA 62. SALRI notes that reasonable belief is a higher threshold to meet and may
therefore result in less people having access to a CP.
225 Summary Offences Act 1953 (SA) ss 74EA–74EC. This class will be extended if the Statutes Amendment (Child Sexual
Abuse) Bill 2021 before the South Australian Parliament is passed.
226 See also the Statutes Amendment (Child Sexual Abuse) Bill 2021.
227 SALRI thanks Judge Chapman for her assistance.
228 See South Australia, Parliamentary Debates, House of Assembly, 23 September 2020, 2714–16 (Hon Vickie
Chapman). This Act was referred to as the ‘Zero the Dog Act’ more than once in consultation.
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It is important to note that ever since the original 2015 Vulnerable Witnesses Act came into operation on
1 July 2016, s 12AB pre-trial special hearings have been envisaged in courts where there is, pursuant
to an order under s 14A of the Evidence Act, a communication partner who provides communication
assistance to the witness. This later section came into effect on 1 July 2016, the same date as s 12AB
came into effect.
Ground rules hearings were introduced in England to ‘improve the treatment of vulnerable
witnesses… to (a) restrict questioning that hinders children’s comprehension and communication and
instead (b) encourage questioning that increases the quality of children’s testimony’.229 Such hearings
set the directions for the fair and effective trial such as the role of any intermediary, special measures
for a vulnerable party and the manner, length, topics and even questions in cross-examination of a
vulnerable party. The value of such hearings has been highlighted.230 They are part of ‘modern best
practice’231 and many judges and advocates find them ‘invaluable’.232 Such hearing are now the ‘norm’
in England233 (and increasingly in Australia).234 Such a hearing ‘enables a trial judge to set the parameters
for the fair treatment (including questioning) of a vulnerable defendant or a vulnerable witness at
trial’. 235 Ground rules hearings have proved effective to both enhance the fairness of the trial for
vulnerable parties and to make the trial more effective and efficient. They have received English236 and
Victorian237 judicial endorsement. The English Court of Appeal expects ground rules to be held in
every vulnerable witness case, except in ‘very exceptional circumstances’.238 Ground rules hearings are

Hayden Henderson, Samantha Andrews and Michael Lamb, ‘Examining Children in English High Courts With
and Without Implementation of Reforms Authorized in Section 28 of the Youth Justice and Criminal Evidence Act’
(2018) 33(2) Applied Cognitive Psychology 252, 253.
230 See, for example, Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving
Communication for Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 109–27; Penny Cooper,
Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for Judges,
Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6) Criminal
Law Review 420; Hayden Henderson, Samantha Andrews and Michael Lamb, ‘Examining Children in English High
Courts With and Without Implementation of Reforms Authorized in Section 28 of the Youth Justice and Criminal
Evidence Act’ (2018) 33(2) Applied Cognitive Psychology 252, 254, 260–1; Royal Commission into Institutional
Responses to Child Sexual Abuse, Criminal Justice Report (August 2017) Part VII, 99.
231 R v Jonas [2015] Crim LR 742.
232
Emily
Henderson,
‘Jewel
in
the
Crown?’
[2014]
(November)
Counsel
(online)
<https://www.counselmagazine.co.uk/articles/jewel-the-crown>.
233 Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 425.
234 Anita Mackay and Jacqueline Giuffrida, ‘Implications of the Royal Commission into Institutional Responses to
Child Abuse for the Protection of Vulnerable Witnesses: Royal Commission Procedures and Introduction of
Intermediaries and Ground Rules Hearings around Australia’ (2020) 29(3) Journal of Judicial Administration 136.
235 Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 431.
236 R v Lubemba [2015] 1 WLR 1579.
237 Ward (a Pseudonym) v The Queen [2017] VSCA 37.
238 R v Lubemba [2015] 1 WLR 1579, [42].
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now an established and accepted feature in both NSW 239 and Victoria 240 and have been recently
introduced in Tasmania,241 the ACT242 and Queensland.243
Ground rules hearings have been contemplated, though not required, in South Australia since 1 July
2016, 244 but their apparent use until very recently has been minimal. 245 They have been recently
introduced as described above. It is highly significant that the Statutes Amendment (Child Sexual
Abuse) Bill 2021 was introduced to the South Australian Parliament on 24 August 2021 in response to
the recommendations of the Child Abuse Royal Commission.246 This Bill, which was introduced when
this Report was almost complete, proposes amendments to s 12AB of the Evidence Act 1929 to allow
the court to give directions at the pre-trial special hearing, or prior to it, as to a number of matters,
including the manner of questioning the witness, the duration of questioning the witness, the questions
that may or may not be put to the witness, whether or not it must be put to the witness in crossexamination the entirety of evidence that is said to contradict, challenge or discredit the witness, and
any other direction the court thinks necessary for the fair and efficient conduct of the proceeding.
These amendments were said in Parliament to be in line with recommendations of the Child Abuse
Royal Commission.247
SALRI acknowledges ground rules hearings raise logistical and listing implications, especially for the
Office of the Director of Public Prosecutions and the Legal Services Commission. 248 SALRI also
acknowledges that ground hearings and the associated proactive pre-trial judicial case management
may challenge adversarial attitudes and practices.249 However, SALRI supports the role and rationale
of ground rules hearings. They are too important to be left to the discretion of the lawyers involved.
Mandated pre-trial ground rules hearings in cases involving the use of a CP (and arguably vulnerable
parties) are integral to the effective operation of any intermediary scheme and have wider benefits for
both the fair treatment and questioning of vulnerable parties at trial (including allowing a party with

Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 4, 13, 52–4.
240 Ward (a Pseudonym) v The Queen [2017] VSCA 37.
241 Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7K. SALRI was able to hear from Wood J of the intended
operation of these hearings and their perceived importance.
242 Evidence (Miscellaneous Provisions) Act 1991 (ACT) ss 4AB–4AF.
243 See Anita Mackay and Jacqueline Giuffrida, ‘Implications of the Royal Commission into Institutional Responses
to Child Abuse for the Protection of Vulnerable Witnesses: Royal Commission Procedures and Introduction of
Intermediaries and Ground Rules Hearings around Australia’ (2020) 29(3) Journal of Judicial Administration 136.
244 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179,
Dr David Plater, 24 March 2016) 18339, 18344.
245 There are no reliable statistics, but it seems use was on a very occasional and ad hoc basis. There was certainly no
systematic or regular use.
246 See also South Australia, Parliamentary Debates, Legislative Council, 24 August 2021, 3955–60.
247 Statutes Amendment (Child Sexual Abuse) Bill 2021 cl 13(1), 14. The Bill ‘allows the court to make orders regarding
the manner, duration and type of questions that may be asked of witnesses at pre-trial special hearings and of
vulnerable witnesses giving evidence in a trial of child sexual offences. Directions can also be made that certain
evidence that contradicts, challenges or discredits a witness’s evidence need not be put to the witness. The court
may also make directions about the use of aids such as plans and maps that help communicate a question or
answer’: also South Australia, Parliamentary Debates, Legislative Council, 24 August 2021, 3957 (Hon R Lucas MLC).
248 It will require trial counsel to be identified and involved far earlier than is the presently the norm.
249 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 47.
See also Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication
for Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 125.
239

xxxix

complex communication needs to provide their best evidence) and to promote the effectiveness and
efficiency of the trial (including avoiding prolonged and unnecessary cross-examination).
SALRI supports the recent ‘Information for the Profession’ of the Chief Judge. SALRI considers that,
consistent with the view of other reviews,250 the role and purpose of ground rules hearings and the
powers open to such a hearing should be put on an explicit statutory basis. This will support and
complement any judicial practice or protocol. Such hearings should not be left to discretion, but should
be mandated where a CP has been used or to be used at the trial. However, SALRI notes the sound
cautionary note expressed by Judge Chapman and agrees that an unduly prescriptive scheme may be
unnecessary, even unhelpful.
SALRI recommends that, amongst other useful legislative changes in this area,251 s 14A of the Evidence
Act should be amended to include a new s 14A (1a); namely: ‘The court should, when considering
making an order under this section, and the terms of any such order or orders, do so at a specially
convened pre-trial hearing (ground rules hearing).’ SALRI further recommends that if the proposed
new sub-section 12AB (11a) of the Evidence Act 1929 becomes law, s 14AB should be further amended
(in sub-section (3)), to include provisions to mirror that new subsection. Where sections 12AB and
14A are both relevant to communication assistance given to witnesses by communication partners and
both sections can apply to many of the same trials, SALRI considers that courts should have similar
powers under both provisions. This is both logical and consistent.
SALRI concludes that, in light of the recent District Court pilot and the Statutes Amendment (Child
Sexual Abuse) Bill 2021, any further legislative or other changes should operate to enhance these
measures and promote the fair and efficient participation of all parties.

Training
A further consistent finding to emerge in both SALRI’s consultation and the linked studies conducted
by Sonja Brubacher and Sarah Hoff was that intermediaries and ground rules hearings, whilst important
and beneficial, should not be viewed in isolation as addressing the various issues confronting vulnerable
parties in the justice system. Intermediaries and ground rules hearings are part of a wider picture. The
issue of enhanced training for not just CPs, but also police, lawyers and judicial officers in their
interaction with vulnerable parties as well as cultural and operational changes were widely raised.
Indeed, one suggestion that emerged in consultation from the disability sector was the value of a
renewed comprehensive Disability Justice Plan to address the continued concerns in relation to the
situation of persons with disability in the justice system 252 and combine legislative, training and
operational measures.253
The importance of suitable training to the success of the CP scheme was also emphasised. It is
‘critical’. 254 Many parties in consultation told SALRI that this must go beyond training in

Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 109 recommendation 10; Judy Cashmore and Rita Shackel, Victims
Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018) 13.
251 See also Recs 49, 51. See also below [17.9.23] of the views of the Chief Judge and Judge Chapman.
252 See Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October
2020).
253 SALRI concurs with this suggestion.
254 Brendan O’Mahony et al, ‘Developing a Professional Identity in a New Work Environment: The Views of
Defendant Intermediaries Working in the Criminal Courts’, (2016) 18(2) Journal of Forensic Practice 155, 164.
250
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communication techniques and include modules on the legal implications of their role, court etiquette
and practice, safety and trauma-informed practice, to ensure the CP is able to be as effective as possible.
Cultural competency in working with Aboriginal communities as part of the CP role is crucial. SALRI
also heard from disability advocates and others the importance of training lawyers, police and members
of the judiciary in how to effectively and sensitively engage with parties with complex communication
needs as well as engaging with a CP, including ensuring that all communication is directed toward the
client, despite the presence of the CP.
The roles of the intermediary and ground rules hearings are beneficial and should be supported, though
SALRI acknowledges that they are not a ‘silver bullet’.255 There will be some children who are so
young 256 or persons with such pronounced disability (such as advanced dementia) 257 that an
intermediary will be unable to assist. Other items such as enhanced training and skills for investigators,
lawyers and judicial officers in questioning vulnerable parties are also important258 (a theme to also
emerge from Sonja Brubacher’s linked study). SALRI accepts the competence and expertise of
practitioners and that the role of the CP may be diminished, though not necessarily otiose, for specialist
practitioners259 and SACAT260 and the Family and Federal Circuit Court of Australia.261

Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 169.
256 See R v B [2010] EWCA Crim 4. The court upheld a conviction for rape based on the evidence of a child, supported
by an intermediary and special measures, aged three at the police interview (four at trial) who was describing events
which had occurred when she was two. Even a child aged as young as two has given evidence in England with the
input of an intermediary. See Owen Bowcott, ‘Two Year Old Child Gives Evidence in UK Abuse Case, The
Guardian (online, 11 October 2017) <https://www.theguardian.com/law/2017/oct/10/two-year-old-girl-givesevidence-in-uk-abuse-case>.
257 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 177,
Mary Woodward, 23 March 2016) 18203–4. A number of health practitioners pointed out to SALRI that with
advances in expertise and electronic communicative technology many persons with even acute disability are now
capable of testifying with appropriate support. Professor Doak made a similar point: ‘You have autistic witnesses
who through technology can be assisted to communicate. This was non-existent 10-15 years ago, certainly 20 years
ago. People who have been seen traditionally as non-functional adults or who appear different to the norm. Science
is discovering we haven’t been capable of understanding their mode of communication and when we find a means
of letting them communicate in a reliable way, then the legal process should adapt to that.’
258 ‘It is now generally accepted if justice is to be done to vulnerable witnesses and also to the accused, a radical
departure from the traditional style of advocacy will be necessary. Advocates must adapt to the witness, not the
other way around’: R v Lubemba [2015] 1 WLR 1579, [45]. See also Ward (a Pseudonym) v The Queen [2017] VSCA 37.
259 Some interviewers or practitioners may have the expertise to lessen the need for a CP. The interviewers who
interview child victims in South Australia, both the police from the Victim Management Unit and Child Protection
Services, have considerable specialist training and experience. ‘Ms Molden was clearly a very experienced
interviewer, conscious of the need to ensure the child witness was aware of the obligation to be truthful. She had
been engaged by the police to conduct what she knew was a forensic investigation. The interview was witnessed,
from outside the room by Detective Penney, who was responsible for the interview. The interview was conducted
professionally. There were no leading questions. The interview was lengthy, comprehensive and skilfully conducted
as might be expected of a psychologist employed in the Children’s Protective Services area for at least 15 years.
She had in fact completed, at the time of the interview, the training course now provided to registered interviewers’:
R v K, G A [No 2] [2018] SADC 104, [81] (Beazley DCJ).
260 SACAT’s expertise and flexible processes also seemingly lessens the need for a CP. See also [16.1.5], [16.2.12].
261 SALRI heard in consultation that, for families who transition from State Courts, particularly child protection
proceedings, to the Federal Circuit and Family Court of Australia (‘FCFCOA’), they may be assisted by consistency
in assistance from any appointed CP. Due to the limited availability of judges from the FCFCOA, likely impacted
by the demands of COVID-19, SALRI was unable to receive feedback on this proposition. However, SALRI
notes that, unlike State Courts, the FCFCOA already has access to significant internal resources to support families
and undertake assessments of capacity. The court also regularly receives direct input from experts during trials,
including professionals who would be qualified to acts as CPs, as opposed to relying solely on the evidence of
255
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Findings of the Original Linked Studies
The two studies respectively undertaken by Sarah Hoff and Sonja Brubacher through the Centre for
Investigative Interviewing at Griffith University as part of this reference are significant and these
findings are largely consistent with SALRI’s findings and recommendations.
The goal of the empirical study undertaken by Sonja Brubacher was to determine what questions
intermediaries (compared with trained interviewers) identify as problematic in interviews, what
recommendations they make to improve those questions, and how their responses align with what is
considered interviewing best practice. Interim results suggest that both intermediaries and interviewers
identify the most blatantly poor questions as problematic (eg: jargon, double negatives, strongly leading
with a tag such as ‘didn’t he?’), but that the intermediaries were less aware than the interviewers of
what comprises a good question and how to reframe questions in a manner that adheres to interviewing
best practice. Intermediaries were much more likely than interviewers to recommend specific questions
rather than open-ended ones, especially in the early parts of the interview. However, interviewers
acquainted with best practice guidelines are trained to exhaust free recall before moving to these
specific questions, giving a witness the space and time to relay their memories in their own words. The
results suggest that 1) intermediaries would strongly benefit from high quality interview training so
they can bridge their expertise in communication with best practice interview guidelines, and 2) the
role of intermediaries may be lessened in situations where interviewers are highly trained and witnesses
do not have significant communication barriers.262
The findings of the original linked study led by Sarah Hoff as to the reasons for the apparent limited
use of the South Australian CP model are also significant.263
The key themes to emerge were as follows:


Whilst acknowledging the commitment of both Uniting Communities and the trained
volunteers, there was little support for a wholly volunteer model. This was not just because
they weren’t seen as experienced or lacking authority in court. A number of responses
highlighted that it was unrealistic and too demanding to ask or expect someone volunteering
to be on call to go anywhere, and that this may have led to hesitance to use them.264



While some participants in consultation suggested that legal practitioners can overestimate
their communication abilities, this theme did not emerge from the study – noting that many
participants were themselves lawyers. The feedback from a number of prosecutors who had
used CPs was that what the CP offered them — for example, generic reports about a person’s
communication needs – did not go above their existing knowledge. The key theme to emerge

individuals. Despite these assistances for families in the higher courts however, SALRI has formed the view that
it would be of assistance to the courts and would benefit families, if courts were informed that an individual
involved in proceedings before them has previously had the assistance of a CP, and the reason for that assistance,
so that they can best determine what, if any, additional measures need to be put in place for obtaining evidence in
the further proceedings. This exchange of information should not only be restricted to proceedings moving from
the State to Federal jurisdiction but also between State Courts and Tribunals, such as SACAT. See also Part 16.
262 See also below Appendix E.
263 See further below Appendix D.
264 This theme also emerged in SALRI’s consultation. One roundtable, for example, agreed that, without taking away
from the commitment and expertise of Uniting Communities and the trained volunteers, there should have been
at least a couple of paid practitioners included, especially for the use in court. Furthermore, it was noted that the
reliance on volunteers may have impacted on the uptake of the scheme by the legal profession.
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on this point was therefore that for CPs to be embraced within the legal system, they need to
be supported to provide communication strategies above that already used by any lawyer
experienced at dealing with vulnerable witnesses.


There was a perception among some lawyers that a person known to the witness with the
complex communication need such as a family member or friend would be better suited to the
role of CP than a practitioner such as a speech pathologist or psychologist. 265 Many
interviewees who referred to this preference thought this was a positive, though one
interviewee thought it increased the likelihood of falsification of evidence.



Culture and having someone to champion the scheme, ideally within the judiciary, were seen
as the biggest drivers of potential success. Those who had used the CP scheme in the past
noted that there was often one person in SAPOL or similar they knew who would provide
consistent referrals. Some participants felt the champion needed to be from above — eg: a
judge — while others thought that a community champion would drive the scheme.



There was very strong support for a suitable pilot scheme and a view that it had been overly
ambitious to introduce the scheme for everyone on 1 July 2016 without a pilot.266



A number of interview responses were critical of the Government for withdrawing funding so
swiftly. Many interviewees said such a scheme would inherently need several years to get off
the ground and be successful (hence also the need for a pilot).



A few interview responses framed the utility of a CP in reverse terms — that it is a person
who helps the lawyer / police / court to communicate with a person — which flips the ‘user’
of the model from being the person with the communication need.



While there was strong support for professionalisation of the CP role, a number of responses
acknowledged that a different model may be required in regional and remote communities.267
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Key provisions of the Statutes Amendment (Vulnerable
Witnesses) Act 2015 (SA)
Provision
Description
5 – Amendment of section 4 – Inserted definitions to include cognitive impairment and
Interpretation
communication partner, and amended definition of vulnerable
witness to include cognitive impairment
6 – Amendment of section 9 – Inserted subsection that the section does not apply to a
Unsworn evidence
statement made outside of court admitted as exception to the
rule of hearsay
7 – Insertion of section 12AB – Allows for a pre-trial special hearing to be ordered which must
Pre-trial special hearings
make provision for the witness’s testimony to be taken at a
hearing prior to the trial, to be taken in a way minimising distress
or embarrassment, to be conducted via an audio-visual record,
or CCTV and to make arrangements so that the witness and
defendant do not have to see or hear each other. The hearing
may make provision for a witness to have a support person or
communication partner to be present throughout the giving of
evidence, though the person must take an oath or affirmation
and be visible to the judge and defendant for the entirety of the
evidence.
The provision sets out the process for seeking a pre-trial special
hearing, as well as for objections to be made by either party, and
states that any determinations made at a pre-trial special hearing
are binding on a judge presiding at the trial of the defendant.
The section applies to the trial of a charge of a serious offence
against the person, an offence of contravening or failing to
comply with an intervention order, or an offence of
contravening or failing to comply with a restraining order.
A witness to whom the section applies means a young child, or
a person with a disability that adversely affects the person’s
capacity to give a coherent account of the person’s experiences
or to respond rationally to questions
9 – Amendment of section 13A Amended the ways in which the court can order evidence to be
– special arrangements for taken to facilitate the taking of evidence from a vulnerable
protecting
vulnerable witness or minimise embarrassment or distress to include:
witnesses
when
giving
 That the witness be accompanied by a relative, friend or
evidence
in
criminal
other emotional support person
proceedings
 Communication assistance where the witness has
complex communication needs
 Extra allowance for breaks
 That the judge and lawyers do not wear a wig or gown
while evidence is being taken
Defined who can provide communication assistance to a
witness to be an approved person or communication partner
who takes an oath or makes an affirmation (though the partner
is not prevented from also being called as a witness in the
proceedings)
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10 – Insertion of section 13BA Allows for evidence of a witness to be admitted in the form of
– Admissibility of recorded an audio-visual record
evidence by certain witnesses
in
certain
criminal
proceedings
12 – Insertion of section 14A –
Entitlement of witness to be
given
communication
assistance
in
certain
circumstances

Provides for the court to order communication assistance to be
provided to a witness with complex communication needs,
where readily available and otherwise practicable (either on its
own initiative or on application)
Assistance can be in the form of a communication partner, the
use of a device that facilitates the taking of evidence, or that
evidence be taken in some other particular way

14 – Amendment of section 25 Amended the definition of inappropriate question to include a
–
Disallowance
of question that is expressed in language that is unnecessarily
inappropriate questions
complicated, and allow a court to take into consideration any
cognitive impairment of a witness when determining whether a
question is inappropriate.
16 – Insertion of section 34LA
– Admissibility of evidence of
out of court statements by
certain alleged victims of
sexual offences

Allows for an out of court statement made by a victim of a
sexual offence who was at the time of the offending, a young
child or a person with a disability that adversely affects the
person’s capacity to give a coherent account of the person’s
experiences or to respond rationally to questions, to be admitted
as evidence and to prove the truth of the facts asserted. Requires
a judicial warning to treat the evidence with particular care
because it has not been tested by examination or crossexamination.
26 – Insertion of Part 17 Where a person being interviewed is a young child or a person
Division 3
with a disability adversely affecting their capacity to give a
Division 3 – Recording coherent account or respond rationally to questions in relation
interviews
with
certain to the investigation of a serious offence against the person, the
vulnerable witnesses
interview must be conducted in a certain way:
(Sections 74EA–74EC)
 An audio-visual recording of the interview made
 The interview conducted by a prescribed interviewer
 The manner in which the interview is conduct meet the
prescribed requirements to the prescribed extent
The evidence of an interview is inadmissible unless the
prescribed person complied with the condition, or admission is
in the interests of justice despite non-compliance (though a
judicial warning is required where this occurs)
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Summary of Recommendations
SALRI proposes that Communication Partners are a resource designed to assist people within the
justice system with the aim of enhancing their access and understanding of the legal system.
In so doing, the autonomy of the individual remains paramount and a person utilising the assistance
of a Communication Partner has confidence in the process in which they are engaged. Despite the
presence of the Communication Partner, it is the person with the communication need who should be
directly engaged.
All of the recommendations made by SALRI should be read as intending to extend, and not limit,
access to Communication Partners by those requiring them.
RECOMMENDATION 1 (Part 1)
SALRI recommends that the communication partner (or intermediary) model should be retained in
South Australia and should continue to apply to suspects, accused, litigants, victims and witnesses with
complex communication needs.269
RECOMMENDATION 2 (Part 1)
SALRI recommends that responsibility and oversight for the Communication Partner scheme should
be vested in a Minister of the South Australian Government.
RECOMMENDATION 3 (Part 1)
SALRI recommends that the current user pays model of the Communication Partner scheme should
be replaced with a flexible Government run model largely funded by the South Australian
Government 270 with input, where appropriate, by the Commonwealth Government (see
recommendations for Communication Partner assistance in the Federal Courts).
RECOMMENDATION 4 (Part 1)
SALRI recommends that in the event the Communication Partner scheme is fully funded by the South
Australian Government, consideration should be given to implementing a cost recovery model, where
appropriate.271
RECOMMENDATION 5 (Part 2)
SALRI recommends that, as a communication need is not an issue of capacity, any person with an
identified communication need can decline the assistance of a communication partner if they wish to
do so.
RECOMMENDATION 6 (Part 2)
SALRI recommends the retention of the term ‘complex communication needs’ and its present
statutory definition in the Evidence Act 1929 (SA) and the Summary Offences Regulations 2016 (SA) and
therefore no legislative amendment is required in this context.

SALRI acknowledges that the CP role is not a silver bullet to address the many issues confronting parties with
complex communication needs but the strong result of its consultation and research is that the CP role has value
and should be retained and indeed enhanced.
270 There should be scope for an individual with complex communication needs to utilise their own privately paid
suitable and approved CP if they so wish. This could, for example, arise in the NDIS context.
271 In the event a cost recovery model is implemented for the Communication Partner scheme, SALRI supports
amendments being made, if required, to law and policy governing Victims of Crime Compensation to allow for
consideration of the cost of the CP in any award.
269
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RECOMMENDATION 7 (Part 3)
SALRI recommends that the purpose of the Communication Partner role should be to enable a person
with complex communication needs, whether as a suspect, accused, litigant, witness or victim, to
provide their ‘best evidence’,272 whether in or out of court.
RECOMMENDATION 8 (Part 3)
SALRI recommends that the role of a Communication Partner should be legislatively defined in South
Australia to clarify the nature and scope of this role, namely to enable a person with complex
communication needs, whether as a suspect, accused, litigant, witness or victim, to provide their ‘best
evidence’, whether in or out of court. The legislative definition should also make it clear that the
Communication Partner’s role may role extend beyond a quasi-interpreter role and include an advisory
capacity for a court to the extent of being permitted to intervene in proceedings when communication
needs are not being met for a party with complex communication needs273 (see also Ground Rules
Hearings recommendations).
RECOMMENDATION 9 (Parts 3 and 16)
SALRI recommends that the Communication Partner role should be available for persons with
complex communication needs in civil, youth court (child protection) and criminal jurisdictions (both
in and out of court) as well as Tribunals to enable them to effectively participate in the justice system.
RECOMMENDATION 10 (Part 3)
SALRI recommends that, where a Communication Partner qualifies for a paid role, such payment
should be set at an hourly rate by the relevant Minister.274
RECOMMENDATION 11 (Part 3)
SALRI recommends that the role of a Communication Partner should not be restricted to any one
profession or to paid professional practitioners only. The most appropriate communication partner
must be determined on a case-by-case basis depending on the nature of a person’s complex
communication need and the particular circumstances.

See also Glossary.
The Act establishing the NSW child sex offence evidence pilot provides that the witness intermediary is ‘an officer
of the Court and has a duty to impartially facilitate the communication of, and with, the witness so the witness can
provide the witness’s best evidence’: Criminal Procedure Act 1986 (NSW) sch 2, cl 88. The Youth Justice and Criminal
Evidence Act 1999 (UK) has a concise statement in relation to the aim of the CP role under s 29(2): ‘The function
of an intermediary is to communicate to the witness, questions put to the witness; and to any person asking such
questions, the answers given by the witness in reply to them; and to explain such questions or answers so far as
necessary to enable them to be understood by the witness or person in question.’ The Tasmanian provision is
more detailed. ‘The functions of a witness intermediary, in respect of a witness, are to —
(a) assess the witness’s communication and other related needs and to prepare and provide an assessment
report about those communication and other related needs, as required under section 7I; and
(b) provide recommendations during a specified proceeding to the judge, and any lawyer appearing in the
proceeding, as to adjustments to be made in the proceeding to enable the most effective communication
with the witness; and
(c) otherwise provide assistance during a specified proceeding to the judge, and any lawyer appearing in the
proceeding, in relation to communication with the witness; and
(d) perform any other function that a judge in a specified proceeding considers is in the interests of justice’:
Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7H(1).
274 This will apply to professional practitioners acting as a CP. There are set scales used interstate.
272
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RECOMMENDATION 12 (Parts 3 and 6)
SALRI recommends that, having considered the difficulties in obtaining and providing
Communication Partners across regional, rural and remote South Australia and the particular issues
for Aboriginal communities, a hybrid model of Communication Partners should be established in
South Australia which combines paid professional practitioners, trained suitable volunteers or a
member of a person’s direct network (such as a family member, friend or existing carer). SALRI notes
that any such person should be required to have received appropriate training.275
RECOMMENDATION 13 (Part 3)
SALRI recommends that, wherever possible, a person should have a consistent Communication
Partner assisting them throughout their involvement with the legal process to develop a rapport and a
relationship of trust and to allow the Communication Partner to develop a greater understanding of
the complex communication need of the person and how best to assist them.
RECOMMENDATION 14 (Part 3)
SALRI recommends that the term ‘Communication Assistant’ should be retained where the role is
undertaken by a family, friend or carer who has not completed the required Communication Partner
training so that the court, legal practitioners, service providers and interested agencies are better able
to identify the level of understanding of the court process that the Communication Partner has in
discharging their obligations.276

This draws on the existing statutory model. SALRI notes that the Evidence Act 1929 (SA) presently authorises
communication assistance can be provided by means of either a ‘communication partner’ or a person otherwise
appointed by the court to provide communication assistance (such a person is likely to fall into the definition of
‘communication assistant’ in reg 22(1)(b) of the Summary Offences Regulations 2016 (SA). The nature of these
two roles was originally explained as follows:
‘The Bill provides for two classes of persons who are eligible to provide communication assistance in court. First,
the Bill introduces a role called a “communication partner”. This is a person, or a person of a class, approved
by the Minister for the purposes of providing assistance in proceedings to a witness with complex communication
needs. It is contemplated that a communication partner will be a volunteer as part of a specialist scheme who will
be trained to facilitate effective communication between members of the criminal justice system and the person
with complex communication needs. Secondly, the Bill allows any other suitable person to be appointed by a court
to act as a communication assistant in court. The Bill makes it explicit that a person can still play the role of
providing communication assistance and be a witness in their own right at a trial of the alleged offending. This
scenario may well arise given a communication assistant may be a person who is closely associated with a victim
and as a result may be required to give evidence at trial of facts in issue. As with existing language interpreters, any
communication assistant will have to swear or affirm in court the impartiality and accuracy of their role’: South
Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898–9 (Hon Gail Gago MLC). The category of a
communication assistant includes both an expert privately paid by the party or, more likely in practice (at least
outside court), a family member or carer familiar with the person’s particular complex communication need and
able to assist that person to give their best evidence. The suggestion of someone with knowledge of the vulnerable
person acting as a communication assistant and also appearing as a witness satisfying the court of their objectivity
may be unlikely but cannot be excluded. It may be that the communication assistant is a specialist teacher and their
evidence is purely formal and not in dispute.
276 It should be emphasised that, as SALRI was told by regional health and legal practitioners, the use of family
members or existing carers as a communication assistant must be carefully evaluated, such as by a lawyer or police
officer, to ensure that there is no conflict of interest between the person with complex communication needs and
the family member or existing carer as to the subject matter of the legal proceedings.
275
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RECOMMENDATION 15 (Part 3)
SALRI recommends that there should not be a restriction on one Communication Partner assisting
more than one party in individual proceedings (providing that each party has freely consented) as long
as those parties have no competing interests277 and the Communication Partner has the appropriate
skills to support all persons with their individual complex communication needs.
RECOMMENDATION 16 (Part 4)
SALRI recommends that the State Government should consider a renewed Disability Justice
Plan combining legislative, operational278 and training measures to provide further support to persons
with disability within the civil and criminal justice system, both in and out of court.279 SALRI further
recommends that any renewed Disability Justice Plan must be developed in co-design with the disability
community and disability sector and that there should be an evaluation at the end of any renewed
Disability Justice Plan there should be an evaluation of the operation and effects of the Plan.
RECOMMENDATION 17 (Parts 4 and 12)
SALRI recommends that key agencies and bodies such as the Law Society of South Australia and the
South Australian Bar Association, in co-design with the disability sector and disability community,
should consider the development for legal practitioners of compulsory professional education in
effective engagement and communication with people with a disability or cognitive impairment to
promote effective participation in the justice system and to provide their best evidence.
RECOMMENDATION 18 (Parts 4 and 7)
SALRI recommends the design and language used in information regarding Communication Partners
which is to be made available to practitioners and the community should be developed in co-design
with members of the disability sector and disability community.
RECOMMENDATION 19 (Part 5)
SALRI, noting its previous recommendation that the State Government should conduct a review of
the roles, practices and processes when receiving or responding to reports or claims in relation to the
suspected abuse of vulnerable adults280 of bodies including the Office of the Public Advocate, the Adult
Safeguarding Unit, South Australia Police, the Public Trustee and any other interested agency,
recommends that such a review should include consideration of the role or use of a Communication
Partner to assist a vulnerable adult who is suspected of been the victim of abuse to provide their best
evidence and/or effectively participate in any proceedings or investigation.

SALRI reiterates that the use of family members or existing carers as a communication assistant must be carefully
evaluated, such as by a lawyer or police officer, to ensure that there is no conflict of interest between the person
with complex communication needs and the family member or existing carer as to the subject matter of the legal
proceedings.
278 SALRI notes in this context the 2015 Guidelines for Securing Best Evidence for Investigative Interviewers Working with
Vulnerable Witnesses. These Guidelines were developed as part of the Disability Justice Plan in consultation with
SAPOL, the disability sector, lawyers and experts such as Professor Martine Powell. They drew on latest research
and practice and were intended to provide guidance to SAPOL officers and other investigative interviewers in
how to best interview vulnerable witnesses. The Guidelines were also of utility for CPs and lawyers. The
Guidelines, as with the CP role and the Uniting Communities volunteer scheme, were unknown to many parties
in SALRI’s consultation. SALRI would encourage the republication and distribution of these Guidelines.
279 SALRI notes that the role of a Communication Partner is only one element within such a process.
280 South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our Judicial
System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15, December
2020) 432 recommendation 120.
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RECOMMENDATION 20 (Part 6)
SALRI recommends that any future Communication Partner model must be capable of applying in an
accessible, flexible, effective and culturally appropriate way to meet the particular circumstances of
Aboriginal communities.
RECOMMENDATION 21 (Part 6)
SALRI recommends that any new Communication Partner Scheme, as it is to apply to Aboriginal
persons and communities, must be developed in co-design with Aboriginal community organisations
and community members, as they are most appropriately placed to provide services for Aboriginal
people in a particular community.281
RECOMMENDATION 22 (Part 6)
SALRI recommends that, where possible, a Communication Partner must be culturally sensitive,
appropriate and competent for all cultural groups. This is particularly pertinent when the complex
communication need relates to cultural factors and/or English is not a person’s first language.
RECOMMENDATION 23 (Part 6)
SALRI recommends that the design and language to be used in information regarding Communication
Partners should be developed in co-design with representative Aboriginal organisations and
communities and that the literature on Communication Partners should be made widely available in
Aboriginal languages.
RECOMMENDATION 24 (Part 6)
SALRI recommends that a person be able to be assisted by both an interpreter and a Communication
Partner, or more than one Communication Partner if required, noting that the interpreter or one
Communication Partner may not have the necessary skills or knowledge to address all of the person’s
communication needs.282
RECOMMENDATION 25 (Part 6)
SALRI recommends that an interpreter can act as a Communication Partner for cultural needs (if
appropriately qualified to do so) and be able to undertake this role without the need for completion of
the complete Communication Partner training program.283
RECOMMENDATION 26 (Part 7)
SALRI recommends that the design and language to be used in information regarding Communication
Partners should be designed in co-design with CALD communities about which is to be made available
and the literature on Communication Partners should be made widely available in multiple languages.
RECOMMENDATION 27 (Part 7)
SALRI recommends that the literature on Communication Partners should be available in simple
language and easily accessible formats (including audio format) for people with low literacy, disability,
sight impairments and other disabilities.

Organisations such as the NPY Women’s Council were raised as appropriate bodies to be involved, given their
significant expertise in policy development and delivery for Aboriginal communities and existing links to
Government.
282 SALRI acknowledges that the roles of interpreter and CP are generally distinct and separate, but there will be
circumstances, notably for Aboriginal communities where those roles may intersect.
283 However SALRI is of the view that, as was raised by a number of parties in consultation, the training for CPs
should be made available to interpreters to assist them in performing this role.
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RECOMMENDATION 28 (Part 7)
SALRI recommends that the information on Communication Partners and the Communication
Partner scheme should be readily accessible at any place where it is considered that a person with a
communication need may attend and a Communication Partner may be of assistance, including all
SAPOL locations where witnesses, victims, suspects or an accused person may be in attendance.
RECOMMENDATION 29 (Part 9)
SALRI recommends that, for clarity and ease of reference, in light of the increasing complexity of the
relevant law regarding vulnerable witnesses, suspects and communication assistance, consideration
should be given to a rewrite and/or consolidation of the relevant law in one Act.284
RECOMMENDATION 30 (Part 11)
SALRI recommends that all paid professional and volunteer Communication Partners (as distinct from
a family member or similar acting as a Communication Assistant) should complete an approved
training course prior to taking on any Communication Partner role which is to include prescribed
learning285 as set by the registered training organisation. SALRI further recommends that nay training
for all paid Communication Partners and volunteers CPs must include cultural competence and
awareness in working with Aboriginal and CALD communities.
RECOMMENDATION 31 (Part 11)
SALRI recommends that all Communication Partners should have access to ongoing support, through
appropriate supervision, mentoring and counselling to address issues which may arise in the
performance of their roles.
RECOMMENDATION 32 (Part 11)
SALRI recommends that a family member, friend or existing carer proposing to act as a
Communication Partner in any case before a court 286 (though not acting outside court such as in
relation to a police interview or a meeting with a legal practitioner) must, prior to assisting in a court,
undertake appropriate training in the nature and legal implications of their role and court etiquette and
attend the court for a tour and familiarisation to ensure that they are able to adequately and impartially
assist both the individual with complex communication needs and the court in their Communication
Partner role. SALRI notes that this training will not be as detailed as that for a professional practitioner
or trained volunteer and the training organisation should ensure this training is made available and is
easily accessible, both online and in person.

SALRI was told that various piecemeal amendments since the 2015 Vulnerable Witnesses Act have rendered the
statutory framework increasingly difficult to follow. The complexity is compounded by the role of various Court
Rules (see Greg Weir, Royal Commission into Institutional Responses to Child Sexual Assault (Statement of Witness, 24
November 2016). The Chief Judge’s recent ‘Information to the Profession’ adds to this complexity. Knowmore,
for example, suggested that South Australia should introduce ‘a new, comprehensive legislative framework for the
use of communication partners’. Knowmore explained that ‘a revised legislative framework and a clear approach
to implementing and evaluating the new [CP] model … would have important benefits in terms of increasing the
use of communication partners in South Australia and improving outcomes for witnesses and the justice system.’
285 SALRI suggests such initial training and ongoing CPD should include cultural competency in working with
Aboriginal communities, the nature and legal implications of their role, court protocol and etiquette, basic rules of
evidence, trauma informed practice and vicarious trauma, conflicts, confidentiality, working with interpreters,
communication differences and complex communication needs.
286 This is a Communication Assistant under the present terminology. See also Glossary.
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RECOMMENDATION 33 (Part 11)
SALRI recommends that all paid professional and volunteer Communication Partners must undertake
appropriate annual prescribed training each year, in any format approved by the Minister, to remain
eligible to take on Communication Partner roles.
RECOMMENDATION 34 (Part 11)
SALRI recommends that, due to the high turnover of staff in support service organisations, significant
advertising of the Communication Partner program should occur every two years.
RECOMMENDATION 35 (Part 12)
SALRI recommends that a Practice Guide, akin to the UK Equal Treatment Bench Book287 and similar
protocols,288 should be prepared and introduced in South Australia and made available for all South
Australian Courts and Tribunals. Such a Practice Guide should include guidance as to the role and use
of a Communication Partner, as well as providing guidance for the role and conduct of ground rules
hearings, eliciting the best evidence from witnesses with complex communication needs and dealing
with vulnerable witnesses more generally.289
RECOMMENDATION 36 (Part 13)
SALRI recommends that SAPOL should not manage or maintain the Communication Partner scheme
owing to the perceived conflict of doing so by and for accused persons and other factors.
RECOMMENDATION 37 (Part 13)
SALRI recommends that SAPOL’s obligations regarding the Communication Partner scheme should
be governed by legislation and supplemented by internal SAPOL general/standing orders.
RECOMMENDATION 38 (Part 13)
SALRI recommends that SAPOL’s current general/standing orders should be updated to reflect
current legislation relating to the role and operation of Communication Partners and further that the
current SAPOL general/standing orders regarding the Communication Partner scheme should be
clarified and consolidated to increase their accessibility and effectiveness.290

Judicial College (UK), Equal Treatment Bench Book (Bench Book, November 2013). See now Judicial College (UK),
Equal Treatment Bench Book (Bench Book, February 2021). The latest UK Equal Treatment Bench Book provides
guidance to all members of the judiciary and aims to ‘increase awareness and understanding of the different
circumstances of people appearing in courts and tribunals’. It includes a chapter on disability, setting out
accommodations and adjustments that may need to be made to court procedure. SALRI suggests preparing and
introducing a similar Equal Treatment Bench Book or similar Practice Guide in South Australia could usefully
assist in educating members of the judiciary and the legal profession to be more aware of the needs of witnesses
and other parties with cognitive impairment as well as other classes of witnesses and other parties such as children
and members of Aboriginal and multicultural communities.
288 See Supreme Court of Queensland, Equal Treatment Benchbook (Bench Book, 2nd ed, 2016); Judicial Commission of
New South Wales, Equality Before the Law Bench Book (Bench Book, June 2006); Judicial College of Victoria, Disability
Access Bench Book (Bench Book, 1 December 2016); Judicial College (UK), Equal Treatment Bench Book (Bench Book,
November 2013). See also Australasian Institute of Judicial Administration, Bench Book for Children Giving Evidence
in Australian Courts (Bench Book, 2020).
289 These topics and others are covered in the UK Equal Treatment Benchbook. See Judicial College (UK), Equal Treatment
Bench Book (Bench Book, February 2021). SALRI acknowledges the implementation of this Recommendation will
require significant time and the input of a wide range of interested parties and experts in the relevant areas.
290 SALRI encourages SAPOL to consider going beyond the strict legislative requirements in any internal protocols
or standing orders to reflect principles of good or sound practice.
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RECOMMENDATION 39 (Part 13)
SALRI recommends that the existing legislation which currently requires SAPOL officers and/or
prescribed interviewers to consider the need for a Communication Partner when interviewing suspects
with complex communication needs and vulnerable witnesses whom they ‘believe’ may have complex
communication needs should be amended and strengthened to trigger this obligation in a wider set of
circumstances where SAPOL officers and/or prescribed interviewers have ‘grounds for reasonable
suspicion’ that the person, whether a suspect or witness may have a complex communication need.291
RECOMMENDATION 40 (Part 13)
SALRI recommends that that the existing legislation should be amended and strengthened to create a
positive obligation for SAPOL that any suspect under the age of 18 years should be deemed to have
complex communication needs necessitating the use of a Communication Partner, unless the relevant
SAPOL officer (as certified by a designated superior) is satisfied that the person either does not have
a complex communication need 292 or the person is clear they do not wish the assistance of a
Communication Partner or it is impossible or impracticable for a communication partner to attend.
RECOMMENDATION 41 (Part 13)
SALRI recommends that that the existing legislation should be amended and strengthened to create a
positive obligation for SAPOL or any other prescribed interviewer that prosecution witnesses
(including victims) of and under the age of 14 years, in cases involving a serious offence against the
person, 293 should be deemed to have complex communication needs necessitating the use of a
Communication Partner, unless the relevant SAPOL officer or prescribed interviewer (as certified by
a designated superior) is satisfied that the person either does not have a complex communication
need294 or the person is clear they do not wish the assistance of a Communication Partner or it is
impossible or impracticable for a communication partner to attend. 295

SALRI notes this can be achieved by amending reg 19(1) (suspects) and reg 23(2) (vulnerable witnesses) of the
Summary Offences Regulations 2016 (SA). The concept of ‘reasonable belief’ is a familiar legal concept. See George v
Rockett (1990) 170 CLR 432; Hussien v Chong Fook Cam [1970] AC 942; Queensland Bacon Pty Ltd v Rees (1966) 115
CLR 266. The test of reasonable belief should be contrasted with the familiar but less stringent test of reasonable
suspicion. See further R v Nyugen (2013) 117 SASR 432, R v Dam and Nguyen (2015) 123 SASR 511; R v Nyugen
(2015) 248 A Crim R 398; Bae v R (2020) 135 SASR 522; Emery v R [2020] SASCA 62. SALRI notes that reasonable
belief is a higher threshold to meet and may therefore result in less people having access to a CP.
292 SALRI notes that both its research and consultation emphasise the prevalence of complex communication needs
in children in the youth criminal justice system. In this context, the absence of a complex communication need
can be assumed to be the exception, rather than the rule.
293 This is consistent with s 74EA of the Summary Offences Act 1953 (SA). SALRI notes the amendments to this
provision currently before Parliament in the Statutes Amendment (Child Sexual Abuse) Act Bill 2021 cl 22, which
would extend the definition of vulnerable witnesses for the purposes of pre-recorded evidence to all victims of a
‘child sexual offence’, which is defined as a sexual offence committed against a person under the age of 18 years.
SALRI suggest that in the event this amendment is part, this recommendation should be taken to extend to this
class of witness.
294 SALRI raises that this recommendation should not be taken to exclude or discourage a SAPOL officer or
prescribed interviewer seeking a report from a CP as to the witness’s communication needs.
295 For example, in NSW, intermediaries are provided to all prosecution witnesses under 16 unless
a. there is no person on the panel established under this clause available to meet the needs of the witness, or
b. it is otherwise not practical to appoint a children’s champion, or
c. it is unnecessary or inappropriate to appoint a children’s champion, or
d. it is not otherwise in the interests of justice to appoint a children’s champion.
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RECOMMENDATION 42 (Part 13)
SALRI recommends that that the existing legislation should be amended and strengthened to create a
positive obligation for SAPOL that any Aboriginal suspect should be deemed to have complex
communication needs necessitating the use of a Communication Partner, unless the relevant SAPOL
officer (as certified by a designated superior) is satisfied that the person either does not have a complex
communication need or the person is clear they do not wish the assistance of a Communication Partner
or it is impossible or impracticable for a communication partner to attend.
RECOMMENDATION 43 (Part 13)
SALRI recommends that legislative provision should be made to provide that a court should have at
its discretion the power to exclude any interview or evidence obtained without a Communication
Partner, where a Communication Partner is identified as necessary, whether at the time the evidence
/interview was obtained or at any later stage in the proceedings. In circumstances where an interview
or evidence obtained without a Communication Partner is admitted into evidence, the fact that a
Communication Partner was not present should be relevant to the weight to be given to that
evidence.296
RECOMMENDATION 44 (Part 13)
SALRI recommends that all SAPOL officers who have direct engagement with the community should
be given appropriate training on identifying a suspected complex communication need with such
training to be regularly updated by the approved training organisation.
RECOMMENDATION 45 (Part 13)
SALRI recommends that, as part of the existing custody notification scheme, SAPOL should be
required to include in their notification advice as to whether suspicion of a communication need has
arisen, if a Communication Partner has been requested and/or whether any person has attended or
requested to act as a Communication Partner.
RECOMMENDATION 46 (Part 14)
SALRI recommends that any future Communication Partner scheme should be run as a three year
pilot program where after consideration should be given to any changes to further enhance the
operation and uptake of the scheme.
RECOMMENDATION 47 (Part 16)
SALRI recommends that, where a person has had the assistance of a Communication Partner in any
court, should they attend upon another Court (including Federal), this information should be provided,
including the details of the Communication Partner, the complex communication need they were
assisting with and then consideration should be given to whether the Communication Partner (or an
alternative Communication Partner) should be requested to assist in the further proceedings before
the subsequent court.
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SALRI notes that s 74E and s 74EC of the Summary Offences Act 1953 (SA) already allows for evidence of an
interview between an investigating officer and the defendant, or the evidence of the interview between a prescribed
interviewer and a vulnerable witness, to be excluded at trial unless the investigating officer or prescribed
interviewer has complied with their relevant statutory obligations. Other options to enact such a recommendation
for suspects include inserting a new reg 19(3a) into the Summary Offences Regulations 2016 (SA). For vulnerable
witness interviews, the similar options are to insert a new Reg 23(4a) into the Summary Offences Regulations 2016 (SA)
or alternatively put it in s 13BA(3) or (4) of the Evidence Act 1929 (SA). Another option favoured by some parties
in SALRI’s consultation for clarity of the law is to cover both pre-recorded interviews and testimonial evidence in
a single provision, most notably in s 14A. SALRI notes that the drafting of any such provision(s) is an issue best
left for the expertise of Parliamentary Counsel.
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RECOMMENDATION 48 (Part 16)
SALRI recommends that any future review of law, policy and practice in the Child Protection
jurisdiction should include consideration of the role or use of a Communication Partner to assist
parties, not restricted to the child subject to any actual or potential proceedings, both in and out of
court.297
RECOMMENDATION 49 (Part 17)
SALRI recommends that, in light of their utility and nexus to the effective use of any Communication
Partner model, pre-trial ground rules hearings (also called initial hearings) in the District or Supreme
Court in cases involving vulnerable parties and/or persons with complex communication needs should
be retained and extended.298 This would include appropriate amendments to the Evidence Act 1929
(SA).299
RECOMMENDATION 50 (Part 17)
SALRI recommends that explicit legislative provision should be made in South Australia that, where a
Communication Partner has been used at the investigative stage and/or is sought to be used or relied
upon in criminal proceedings before the District or Supreme Court, a pre-trial ground rules hearing
(also called an initial hearing) must be held to consider the fair and effective participation of the person
with complex communication needs in the proceedings, including the provision of their best evidence
at trial (if they are to testify).300 In other cases involving vulnerable witnesses, including defendants and

The utility and application of the CP role to all parties involved in child protection proceedings was a consistent
theme in SALRI’s consultation. A number of parties, including lawyers from the ALRM and practitioners in
Aboriginal health, raised the issue, including concerns regarding the communication needs of parents as well as
children in such proceedings. The Commissioner for Aboriginal Children and Young People specifically supported
this recommendation.
298 This recommendation should be read with any evaluation of the ongoing pilot initial hearings been held in the
District Court. SALRI strongly supports this pilot scheme. Statutory provision could be made for the holding,
role, purpose and powers of ground rules hearings. SALRI notes the Tasmanian model in this context.
Section 7E of the Evidence (Children and Special Witnesses) Act 2001 (Tas) provides a ‘ground rules hearing means
a hearing in a specified proceeding where a judge–
(a) considers the communication or other related needs of a prescribed witness who is to give evidence in
the proceeding that have been identified by a witness intermediary; and
(b) gives directions on how the proceeding must be conducted to meet those needs fairly and effectively.’
Section 7K(4) further provides:
‘At a ground rules hearing for a prescribed witness, a judge may make any direction that the judge considers
appropriate including any of the following:
(a) a direction about how the witness may be questioned;
(b) a direction about how long the witness may be questioned;
(c) a direction about the questions that may or may not be asked of the witness;
(d) a direction as to when the questions that are to be asked of the witness are to be provided to the witness
intermediary;
(e) if there is more than one defendant, a direction about the allocation among the defendants of the topics
about which the witness may be asked;
(f) a direction about the use of models, plans, body maps or other aids to help communicate a question or
an answer.’
299 See Executive Summary above xxxvii–xl.
300 See also Evidence (Miscellaneous Provisions) Act 1991 (ACT) s 4AB(2); the new s 21AZP(1) of the Evidence Act 1977
(Qld) inserted by s 44 of the Criminal Code (Child Sexual Offences Reform) and Other Legislation Amendment Act 2020
(Qld); Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7K(1); Criminal Procedure Act 2009 (Vic) s 389B(3).
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including in civil and Youth Court jurisdictions, serious consideration should be had as to the need for
a pre-trial ground rules hearing, however such hearings should not be compulsory.301
RECOMMENDATION 51302 (Part 17)
SALRI recommends that explicit legislative provision should be made in South Australia for requiring
an appointed Communication Partner to be present at a ground rules hearing, 303 enabling a
Communication Partner’s report on a witness’s communication needs to be considered at a ground
rules hearing,304 and the types of orders that may be made at a pre-trial ground rules hearing, whether
in civil or criminal proceedings, to provide for the fair and effective participation of the person with
complex communication needs in the proceedings, including the provision of their best evidence at
trial (if they are to testify).305

SALRI acknowledges the rationale of more comprehensive legislative requirements as in NSW or Tasmania as to
when a ground rules hearing is required (such as cases involving vulnerable victims or witnesses) and the issues to
be covered by such a hearings as well as the powers of a hearing. SALRI also notes the view of Judge Chapman
in consultation and considers that some of these issues in South Australia are better left at this stage to existing
court rules and practices and the recent pilot program at the District Court. The use and effect of ground rules
hearings in cases not involving a CP should to be assessed as part of any future evaluation. See also below [17.9.23]
for the comments of the Chief Judge of the District Court and Judge Chapman on ground rules hearings and
SALRI’s Recs 49, 50 and 51.
302 SALRI acknowledges the input of Knowmore’s submission in consultation on ground rules hearings. See also
below [17.9.23] of the views of the Chief Judge of the District Court and Judge Chapman on ground rules hearings.
303 Evidence (Miscellaneous Provisions) Act 1991 (ACT) 4AD(1)(c); the new s 21AZQ(1)(c) of the Evidence Act 1977 (Qld)
inserted by s 44 of the Criminal Code (Child Sexual Offences Reform) and Other Legislation Amendment Act 2020 (Qld);
Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7K(2)(c); Criminal Procedure Act 2009 (Vic) s 389D(1)(c).
304 See also Evidence (Miscellaneous Provisions) Act 1991 (ACT) s 4AE and s 4AF(2); the new s 21AZP(4)(a) of the Evidence
Act 1977 (Qld) inserted by s 44 of the Criminal Code (Child Sexual Offences Reform) and Other Legislation Amendment Act
2020 (Qld); Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7K(5).
305 This approach is consistent with the Statutes Amendment (Child Sex Abuse) Bill 2021 currently before the South
Australian Parliament. See also Evidence (Miscellaneous Provisions) Act 1991 (ACT) s4AF; the new s 21AZS of the
Evidence Act 1977 (Qld) inserted by s 44 of the Criminal Code (Child Sexual Offences Reform) and Other Legislation
Amendment Act 2020 (Qld); Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7K(4); Criminal Procedure Act 2009
(Vic) s 389E.
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Part 1 – Overview and Background
1.1

The South Australian Law Reform Institute

1.1.1
The South Australian Law Reform Institute (SALRI) was established in December 2010
under an agreement between the Attorney-General of South Australia, the University of Adelaide and
the Law Society of South Australia.306 SALRI is an independent non-partisan law reform body based
at the University of Adelaide Law School. SALRI conducts inquiries or references into various areas
of law. It is assisted by an expert Advisory Board. The subject of a reference is determined by the
SALRI Advisory Board and at the request of other parties such as the South Australian AttorneyGeneral or the Law Society of South Australia (‘the Law Society’). SALRI conducts extensive
multidisciplinary research and looks at similar law and practice and its operation in other jurisdictions
(both in Australia and overseas). SALRI consults widely with interested parties, experts and the
community. Based on the work, research and consultation undertaken during an inquiry, SALRI makes
reasoned recommendations to the Attorney-General so that the Government and South Australian
Parliament can make informed decisions about any appropriate changes to the law. SALRI’s
recommendations do not necessarily become law. Rather, any decision on accepting and implementing
its recommendations is entirely for the Government and South Australian Parliament.307
1.1.2
SALRI is located at the University of Adelaide Law School and is assisted by an expert
Advisory Board. SALRI is based on the Alberta law reform model, which is also used in Tasmania.308
The Law Reform elective course at the University of Adelaide is linked to SALRI and the work of this
class plays a valuable role in informing and supporting SALRI’s work (including on this reference).
1.1.3
When undertaking its work, SALRI has a number of objectives. These include to identify
law reform options that would modernise the law, fix any problems in the law, consolidate areas of
overlapping law, remove unnecessary laws, or, where desirable, bring South Australian law into line
with the law of other States and Territories. Under its guiding objectives, SALRI is required to consider
the case for uniform laws where desirable.
1.1.4
South Australia, along with Queensland and Western Australia, is not a party to the
Uniform Evidence Act (‘UEA’) that applies in the Commonwealth, the ACT, NSW, the Northern
Territory, Tasmania and Victoria (though even these jurisdictions have differing procedural rules

SALRI can be seen as the successor to the Law Reform Committee of South Australia which operated between
1968 and 1987. During its operation, the Law Reform Committee produced a remarkable output of 106 reports.
See University of Adelaide, South Australian Law Reform Institute (Web Page, 2021)
<https://law.adelaide.edu.au/research/south-australian-law-reform-institute>.
307 However, SALRI has an established output and impact and many of its past Reports in diverse areas have been
accepted by the Government and Parliament. Copies of the various Papers and Reports produced by SALRI
during its decade of operation can be found at <https://law.adelaide.edu.au/research/south-australian-lawreform-institute> under ‘Projects’.
308 See Kate Warner, ‘Institutional Architecture’ in Brian Opeskin and David Weisbrot (eds), The Promise of Law Reform
(Federation Press, 2005) 55, 62–4, 68. There are close links and joint research and law reform projects between
SALRI and the Tasmania Law Reform Institute. Associate Professor Terese Henning, the former Director at the
Tasmania Law Reform Institute, was actively involved in this reference and was on the Advisory Group.
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relating to vulnerable parties).309 The ALRC310 and others311 have called for South Australia to join the
UEA. ‘Uniformity in evidence laws should be pursued unless there is good reason to the contrary.’ 312
The ALRC has gone further and recommended that all Australian jurisdictions ‘should work towards
harmonisation of provisions relating to issues such as children’s evidence and offence-specific
evidentiary provisions.’ 313 However, SALRI notes that the consideration of uniform laws is less
compelling with the law of evidence than with other SALRI references as national uniform evidence
laws across Australia appear an unlikely proposition 314 and are not under apparent present
consideration in South Australia315 (or indeed the other ‘holdout’ States of Queensland and Western
Australia).316 As one author notes: ‘Perhaps the best that can be said at this stage is that the UEL
project will remain an ongoing one for some time to come.’317
1.1.5
A central premise of law reform is to promote the clarity, comprehension and accessibility
of the law. SALRI adopts the view of Kirby J in this context: that law reform exists to promote ‘the
right of citizens … to have the most modern, well-informed, efficient system of law that the state can
reasonably provide.’ 318 A notable feature of this reference was that the existing South Australian

It should be highlighted that even the UEA jurisdictions are in fact far from uniform in their evidence laws.
Uniformity remains elusive: ‘[t]he Australian statutes have never been entirely uniform and recent years have seen
local amendments that have increased the divergence of the main Australian jurisdictions’: Andrew Roberts and
Jeremy Gans, ‘Introduction’ in Andrew Roberts and Jeremy Gans (eds), Critical Perspectives on the Uniform Evidence
Law (Federation Press, 2017) 2.
310 See Australian Law Reform Commission, New South Wales Law Reform Commission and Victorian Law Reform
Commission, Uniform Evidence Law (ALRC Report No 102, NSWLRC Report No 112, VLRC Final Report,
December 2005) 53–61[2.11]–[2.44], 77 [2.102], Recs 2.1–2.3. This report was undertaken in conjunction with the
NSW Law Reform Commission and the Victorian Law Reform Commission.
311 Catherine Branson and Kellie Toole, ‘Time for South Australia to adopt the Uniform Evidence Act’ (2014) 36(11)
Law Society of South Australia Bulletin 18. See also Legislative Assembly Standing Committee on Uniform Legislation
and Intergovernmental Agreements, Parliament of Western Australia, Evidence Law (Report No 18, 13 November
1996) 5, 28; Victorian Law Reform Commission, Implementing the Uniform Evidence Act (Report, February 2006).
312 Australian Law Reform Commission, New South Wales Law Reform Commission and Victorian Law Reform
Commission, Uniform Evidence Law (ALRC Report No 102, NSWLRC Report No 112, VLRC Final Report,
December 2005) 56 [2.23].
313 Ibid 61 (recommendation 2.2).
314 Andrew Hemming, ‘Adoption of the Uniform Evidence Legislation: So Far and No Further?’ in Andrew Roberts
and Jeremy Gans (eds), Critical Perspectives on the Uniform Evidence Law (Federation Press, 2017) 34.
315 Both the former Attorney-General, the Hon John Rau SC, and the present Attorney-General, the Hon Vickie
Chapman MP, have made clear their lack of enthusiasm for South Australia to join the UEA. See also Jonathan
Wells, ‘Why SA Should Not Adopt the Uniform Evidence Act’, Law Society of South Australia Bulletin (2015) 37(1)
38.
316 As one author notes: ‘Whether the UEL will make its way to those holdout states is the subject of Andrew
Hemming’s subsequent chapter — and his assessment is that the prognosis for intranational UEL propagation is
not good. This conclusion is based on letters Hemming received from the Attorneys-General of Queensland,
South Australia and Western Australia, each providing explanations for why those states were satisfied with their
own evidence laws and, therefore, were not considering adoption of the UEL at this time. Hemming identifies at
least two common themes in the responses: “the view that the common law is superior to the uniform evidence
legislation and the perceived lack of any clear benefit to joining the uniform evidence regime”’: James Metzger,
‘Critical Perspectives on the Uniform Evidence Law’ (2018) 40(1) Sydney Law Review 147. See also Andrew
Hemming, ‘Adoption of the Uniform Evidence Legislation: so far and no Further?’ in Andrew Roberts and Jeremy
Gans (eds), Critical Perspectives on the Uniform Evidence Law (Federation Press, 2017) 34-52.
317 James Metzger, ‘Critical Perspectives on the Uniform Evidence Law’ (2018) 40(1) Sydney Law Review 147, 150.
318 Michael Kirby, ‘Changing Fashions and Enduring Values in Law Reform’ (Speech at the Conference on Law
Reform on Hong Kong: Does it Need Reform?, University of Hong Kong, 17 September 2011)
<http://www.alrc.gov.au/news-media/2011/changing-fashions-and-enduring-values-law-reform>.
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legislation, as it provides for the role of CPs and special measures for vulnerable witnesses,319 is largely
perceived as adequate.320 However, knowledge of this legislation and the entitlement to communication
assistance, and especially awareness of the previous volunteer CP scheme was sorely lacking, even
amongst lawyers.321
1.2

Background to Reference

1.2.1
On 1 July 2016, as part of the South Australian Disability Justice Plan and the Statutes
Amendment (Vulnerable Witnesses) Act 2015 (SA), the landmark CP model came into effect in South
Australia. The role of the CP is to assist parties with complex communication needs to provide their
best evidence within the justice process, both in and out of court. The CP role was available to suspects,
accused, witnesses and victims. The State Government contracted Uniting Communities, a leading
NGO, to run the scheme, which utilised trained volunteers as CPs. The scheme commenced operation
on 1 July 2016.

Original Focus
In December 2016, the Law Foundation of South Australia Incorporated awarded $93,634.08 to a
group of multidisciplinary researchers, based at the University of Adelaide, to examine the role and
effect of the new CP model, with a focus on the operation of the new role in the South Australian
higher courts.322 David Caruso was the original Chief Investigator on this grant. SALRI acknowledges
the original contribution of David Caruso.
1.2.2
The original time scale of the grant proposed a study over the first two years of the CP
scheme from 1 July 2016 to 30 June 2018. This time scale was ultimately extended by the Law
Foundation owing to the unexpectedly limited use of the CP role, notably in the higher courts. Despite
the wide in-principle support for the CP role and the commitment and best efforts of Uniting

See Evidence Act 1929 (SA) s 13A.
SALRI suggests some legislative changes are appropriate to provide greater clarity on issues such as the role of a
CP, the police use of a CP for suspects with complex communication needs and the role and operation of ground
rules hearings. One proposal from several parties, including lawyers, was for the relevant law to be placed in one
statute. It was said to be confusing for the law governing CPs in relation to court be in one place, the Evidence Act,
and for police procedures to be in another, namely the Summary Offences Act and Summary Offences Regulations. SALRI
was told that various piecemeal amendments since the 2015 Vulnerable Witnesses Act have rendered the statutory
framework increasingly difficult to follow. The complexity is compounded by the role of various Court Rules (see
Greg Weir, Royal Commission into Institutional Responses to Child Sexual Assault (Statement of Witness, 24 November
2016). SALRI is of the view that, for clarity and ease of reference, in light of the increasing complexity of the
relevant law regarding vulnerable witnesses, suspects and communication assistance, consideration should be given
to a rewrite and/or consolidation of the relevant law in one Act.
321 The comments of a regional defence lawyer to SALRI are typical. The lawyer strongly supported the CP role for
all parties with complex communication needs. But the lawyer had never heard of either the communication
partner role or the previous trained volunteer model. It was no surprise to them it had been little used. But the
lawyer told SALRI he wished he had known of the CP role as he could and would have used it very often. There
was not enough information about the CP role in regional areas. This is reflective of a wider problem. The lawyer
stated had he known of the legal entitlement for suspects with complex communication needs to have a CP he
would have argued the exclusion of numerous interviews with police as he had encountered numerous cases where
a CP should have been used but wasn’t by SAPOL. The lawyer told SALRI the CP role ‘is the greatest thing of all
time’ and ‘I see these issues every single day.’ Kaela Dore, a lawyer in family and criminal law practice, expressed
similar themes.
322 This project was linked to concurrent work being undertaken by Professor Martine Powell and Associate Professor
and the Tasmania Law Reform Institute.
319
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Communities and the trained volunteers, the use of the CP role fell short of what had been originally
contemplated. The volunteer CP scheme was not used in the South Australian higher courts until late
2018 and there were only four trials in the District Court to use a CP.323 Funding was not renewed by
the State Government and on 29 February 2020, the trained volunteer scheme ceased operation, due
in part, at least, to its apparent lack of use.
1.2.3
The South Australian CP model now engages the services of paid professionals as CPs
for a fee and the CP is now privately funded by the individual, party or agency requiring the use of
communication assistance. The eligibility for CPs has also been adjusted, and the present scheme now
requires that a CP be qualified in speech pathology, occupational therapy, psychology, developmental
education or social work.

Revised Focus
1.2.4
In 2020, following a number of personnel changes, including the appointment of Dr
Plater as Chief Investigator, the remaining project researchers decided, drawing on the significant work
undertaken to date, to revise the focus of the project towards the reasons for the apparent limited use
of the CP role,324 notably in the South Australian higher courts. It was agreed that, as part of this revised
project, Professor Martine Powell of the Centre for Investigative Interviewing at Griffith University
would undertake an original study of interviews with select parties and practitioners on the use of the
CP model in South Australia and especially the reasons for its apparent limited use. In addition, owing
to the paucity of existing research325 and as an alternative to evaluating the very limited use of the CP
role in the South Australian higher courts, Professor Powell would undertake an original study to better
understand the ways in which intermediaries can best contribute. Specifically, this study would seek to
understand the conditions in which eligible intermediaries’ knowledge and skills can have the maximum
effect.
1.2.5
In light of the role and expertise of the independent South Australian Law Reform
Institute (SALRI) and previous linked SALRI projects in areas such as the role and operation of Powers
of Attorney and witness competence to testify under s 9 of the Evidence Act 1929 (SA), the remaining
researchers decided that this project would be preferably best progressed as a SALRI reference. The
Hon Geoff Muecke, former Chief Judge of the South Australian District Court, and Jemma Holt
agreed to join the project. In October 2020, the Law Foundation agreed to these various changes to
the original grant, provided the project could be completed expediently and in December 2020,

See also below Part 14.
Though the volunteer CP scheme may not have been used, notably in the higher courts or by lawyers, to the extent
originally contemplated, it is important to note that use was still made of the CP scheme. A number of interested
parties and practitioners also raised to SALRI in consultation the view that the regular use and acceptance of the
CP scheme would be a long-term process, and that the scheme was still ‘finding its feet’ when funding was
withdrawn in 2018. This decision was said to have prompted a lack of use in the scheme in the time to its formal
end in 2020. See also Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29
February 2020) 7. See also the discussion below in Part 10 and Appendix D.
325 Dianne Birch, ‘A Better Deal for Vulnerable Witnesses?’ [2000] (April) Criminal Law Review 249, Brendan O’Mahony
et al, ‘Developing a Professional Identity in a New Work Environment: the Views of Defendant Intermediaries
Working in the Criminal Courts’ (2016) 18(2) Journal of Forensic Practice 155, 157; Penny Cooper and Michelle
Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An International Comparison of Three
Versions of the English Intermediary Model’ (2017) 21(4) International Journal of Evidence and Proof 351, 364, 367;
Kimberly Collins, Natalie Harker and Georgios Antonopoulos, ‘The Impact of the Registered Intermediary on
Adults’ Perceptions of Child Witnesses: Evidence From a Mock Cross Examination’ (2017) 23(2) European Journal
on Criminal Policy and Research 211, 213, 214-215; John Taggart, ‘I am not Beholden to Anyone ... I Consider Myself
to be an Officer of the Court’: A Comparison of the Intermediary Role in England and Wales and Northern
Ireland’ (2021) 25(2) International Journal of Evidence and Proof 141, 145, 147–50.
323
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SALRI’s expert Advisory Board approved SALRI progressing and completing the project as a SALRI
reference.

Output
1.2.6
This Report draws on a diverse range of multi-disciplinary co-authors and examines the
rationale, role and operation of CPs in South Australia, with a particular focus on their use and effect
in the higher South Australian courts and the reasons for the apparent limited use of the role. As part
of its review, SALRI examined past and present law and practice in South Australia and elsewhere, and
considered the role and use of past and present intermediary programs in other jurisdictions (both in
Australia and overseas). SALRI has considered the effectiveness of CPs, the features required for a
model best suited to the particular circumstances of South Australia, as well as the wider issues and
implications arising from the use of communication assistance, both in and out of court. This Report
examines integral issues such as the role and operation of pre-trial ground rules hearings in cases
involving a vulnerable party, the utility of the CP role outside criminal proceedings and the application
of the CP role for persons with disability and Aboriginal communities.
1.2.7
Two original studies were carried out for SALRI as part of this reference through the
Centre for Investigative Interviewing at Griffith University. The two studies were undertaken by Sonja
Brubacher and Sarah Hoff. The first study, conducted by Sarah Hoff, explored the reasons for the
apparent limited use of the CP role to date in South Australia, notably in the higher courts, through
interviews with 23 representative practitioners. The second study, conducted by Sonja Brubacher,
sought to better understand the ways in which intermediaries can best contribute to assisting parties
with complex communication needs to provide their best evidence. These two linked original studies,
conducted on behalf of SALRI, proved an important aspect of this reference. A considerable amount
has been written about the role and use of intermediaries, but there is a paucity of reliable or empirical
research into the role and scope of the intermediary role.326 As Professor Penny Cooper and Michelle
Mattison note:
At present, there is a distinct lack of empirical research into the intermediary role, which limits
the scope for rigorous evaluation, and indeed development, of the role within the respective
jurisdictions … The role is also designed to facilitate more effective police investigations and
enhanced communication at trial but how and whether the role achieves this has been subjected
to limited scientific study. It is striking how little research has been conducted into the
completeness, accuracy and coherence of the evidence that intermediaries facilitate.
There is huge potential for intermediary schemes to be used more widely in the pursuit of
access to justice for vulnerable people in forensic investigations and [civil and criminal]
hearings. However, justification for the ensuing costs may prove to be elusive without the
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Dianne Birch, ‘A Better Deal for Vulnerable Witnesses?’ [2000] (April) Criminal Law Review 249, John Taggart, ‘I
am not Beholden to Anyone ... I Consider Myself to be an Officer of the Court’: A Comparison of the Intermediary
Role in England and Wales and Northern Ireland’ (2021) 25(2) International Journal of Evidence and Proof 141, 145,
147–50. Indeed, this lack of research extends to the questioning of vulnerable witnesses where the focus is on the
‘craft’ of advocacy rather than science. ‘There is a dearth of empirical evidence in respect of advocacy in general,
and in particular, the questioning of vulnerable witnesses in the courtroom. Anyone who reads the widely available
books on advocacy will find them filled with courtroom advice and anecdotes but little or no reference to peerreviewed empirical research on the techniques espoused’: Penny Cooper et al, ‘One Step Forward and Two Steps
Back? The “20 Principles” for Questioning Vulnerable Witnesses and the Lack of an Evidence-Based Approach’
(2018) 22(4) International Journal of Evidence and Proof 392, 395. Cooper et al refer to a ‘yawning gap’ between practice
and research: at 404.
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backing of a substantial body of scientific research demonstrating a positive impact on the
quality of a vulnerable person’s evidence.327

1.2.8
An overview of the structure and findings of Sarah Hoff’s study are set out at Appendix
D. An overview of the structure and findings of Sonja Brubacher’s study are set out at Appendix E.
These studies proved valuable in light of the paucity of existing reliable or empirical research into the
role and scope of the intermediary role and the fact that there have only been four District Courts trials
in South Australia to use a CP, which whilst of interest are too limited a sample to draw any firm
conclusions as to the effect of the CP role. 328 The findings of both studies conducted by Sonja
Brubacher and Sarah Hoff assisted and informed SALRI’s recommendations. In particular, the findings
of the original linked research led by Sarah Hoff as to the limited use of the South Australian CP model,
notably in the higher courts, are significant.329 It is also notable that the findings of both studies are
largely consistent with SALRI’s research and consultation.
1.2.9
On a related point, SALRI also recently concluded its examination of the role and
operation of Powers of Attorney in South Australia.330 A significant issue that arose in this reference
concerned the need for enhanced support for victims of financial abuse and the misuse of Enduring
Powers of Attorney (‘EPAs’) to address such abuse and pursue civil or criminal law remedies.331 SALRI
highlights that the role of the CP has application to victims of elder abuse, to assist them to address
this abuse (financial or otherwise) and pursue criminal and civil law remedies.332
1.2.10
Present law and practice regarding witness competence in South Australia also raises
various implications for witnesses who may require a CP, such as children, persons with a disability or
cognitive impairment or members of Aboriginal and CALD communities. There is an intersection
between the question of witness competence and the application of the CP role.333 The question of
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Penny Cooper and Michelle Mattison ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 364, 367 (emphasis added). Professor Cooper has confirmed this in discussion with
SALRI.

The incomplete records and sources available as to these four trials are also significant. See also below [14.1.2].
See also below Appendix D.
330 South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our Judicial
System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15, December
2020).
331 Ibid 308–10 [7.4.65]–[7.4.68].
332 Australian Law Reform Commission, Elder Abuse: A National Legal Response (Report No 131, May 2017) 373 [13.36]–
[13.38]; South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our
Judicial System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15,
December 2020) 309 [7.4.66]. See also below Part 5.
333 The application of a CP model to address the issue of witness competence was raised, for example, by Professors
Doak and Cooper, at the 2020 workshop. Professors Doak and Cooper, drawing on the UK experience,
highlighted that neither witness competence nor intermediaries should be seen in isolation. They explained that
both should be seen as parts of a wider comprehensive approach to assist vulnerable participants and promote
access to justice. They further explained that in criminal cases, witness competence is not a major issue or problem
in practice in England under the straightforward law there, and that the question of witness competence (or
‘capacity’ as they preferred) is best addressed through the role and input of a professional with appropriate
expertise in comprehension and communication, such as an intermediary. The crucial issue is what adjustments, if
any, are required so that the particular witness can understand questions and give answers that are understood. See
also Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017)
328
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witness competence and the role and operation of 9 of the Evidence Act 1929 (SA) were raised by various
parties as part of the present reference.
1.2.11
It is therefore no coincidence that SALRI’s next reference is to examine the present law
in relation to witness competence to testify, under s 9 of the Evidence Act 1929 (SA). SALRI has been
requested by the State Attorney-General, the Hon Vickie Chapman MP, to consider the role and
operation of current law and practice in South Australia, how competence should be assessed and
determined and the problematic distinction between sworn and unsworn evidence334 and its associated
implications. As part of this review, an analysis of current law and practice in other jurisdictions
regarding competence will be undertaken, to determine whether legislative and/or other reforms may
be appropriate.335
1.3

Context

1.3.1
There are wide and continuing concerns around the situation of vulnerable parties in the
justice system and their access to justice. 336 These concerns notably (though far from exclusively)337
apply to children338 and persons with intellectual disability or cognitive impairment339 and extend to
suspects, accused, litigants, victims340 or witnesses. These concerns have been reiterated by successive

recommendation 62; Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse,
(Case Study 38, Day 179, Professor Penny Cooper, 24 March 2016) 18310–11.
334 R v Starrett (2002) 82 SASR 115; RJ v R (2010) 208 A Crim R 174; R v Lomman (2014) 119 SASR 463. If unsworn
evidence is given in a criminal trial, the judge must, at the request of a party, warn the jury of the need for caution
in determining whether to accept the evidence and the weight given to it. In this way, ‘sworn’ evidence is regarded
as ‘superior’ to unsworn evidence in South Australia. The rationale of this proposition has been widely doubted in
SALRI’s consultation to date.
335 Recommendation 62 of the Royal Commission’s Report proposed legislative reform for the assessment and
determination of competence in the context of children. The Report recommended legislative reforms to clarify
the current law throughout Australia. See Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal
Justice Report, August 2017) 85. See also Transcript of Proceedings, Royal Commission into Institutional Responses to
Child Sexual Abuse, (Case Study 38, Day 179, Professor Penny Cooper, 24 March 2016) 18310–11.
336 See generally Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive
Impairments: “Plus ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155; Phoebe Bowden, Terese
Henning and David Plater, ‘Balancing Fairness to Victims, Society and Defendants in the Cross-Examination of
Vulnerable Witnesses: An Impossible Triangulation?’ (2014) 37(3) Melbourne University Law Review 539.
337 SALRI’s research and consultation identified significant concerns relating to other communities such as older
persons with cognitive impairment, and members of CALD and, especially, Aboriginal communities.
338 Annie Cossins, ‘Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard or an Opportunity To
Confuse?’ (2009) 33(1) Melbourne University Law Review 68; Annie Cossins, National Child Sexual Assault Reform
Committee, Alternative Models for Prosecuting Child Sexual Offences in Australia (Report, March 2010); Kirsten Hanna
et al, Institute of Public Policy, Child Witnesses in the New Zealand Criminal Courts: A Review of Practice and Implications
for Policy (Report, 2010); Royal Commission into Institutional Responses to Child Sexual Abuse (Consultation Paper:
Criminal Justice, September 2016).
339 See, for example, DLA Piper, Background Paper on Access to Justice for People with Disability in the Criminal Justice System
(Report, 2013); Australian Human Rights Commission, Equal Before the Law: Towards Disability Justice Strategies
(Report, February 2014) 5; Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth
Laws (Report No 124, 2014), 224– 5 [7.156]–[7.162]; Senate Community Affairs References Committee, Parliament
of Australia, Violence, Abuse and Neglect against People with Disability in Institutional and Residential Settings, Including the
Gender and Age Related Dimensions, and the Particular Situation of Aboriginal and Torres Strait Islander People with Disability,
and Culturally and Linguistically Diverse People with Disability (Report, November 2015) 151–5 [6.10]–[6.24]; Royal
Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020).
340

SALRI adopts the approach of the VLRC and uses the term ‘victim’ in this Report but this ‘does not assume that
the accused charged with doing so is guilty of the crime charged or has been convicted’: Victorian Law Reform
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Royal Commissions341 and other enquiries.342 Over recent years there has been a ‘growing recognition
among practitioners and policy-makers of the significance and implications of vulnerability within the
criminal justice system’.343 However, these concerns involve, as SALRI heard often in its consultation,
both civil and criminal justice. These concerns extend to South Australia.344
1.3.2
SALRI’s present reference has examined the rationale, role and operation of CPs in South
Australia to assist persons with ‘complex communication needs’345 to provide their best evidence in the

Commission, The Role of Victims of Crime in the Criminal Trial Process (Report, August 2016) 2 [1.3]. As the VLRC
elaborated: ‘In a criminal trial, the accused is presumed innocent of the crime charged. Rightly so. The prosecution
bears the burden of proving the guilt of the accused on the crime charged. Rightly so. In most criminal trials, there
is no dispute that the victim is truly a victim — that is, that the victim was killed or suffered injury, trauma or loss,
unlawfully inflicted. What is in dispute is whether it was the accused who committed the crime, or did so with the
necessary intent or mental element, or was acting in lawful self-defence. In some cases, the issue is whether a
criminal offence occurred. In sexual offence cases involving a victim capable in law of giving consent, the issue
may be whether the alleged victim is a victim or a voluntary consenting party. The report uses the term “victim”
consistently … It acknowledges that there are cases where there is an issue whether the person is a victim.
However, in the majority of cases there is no issue that the person is a victim, whoever inflicted death, harm or
trauma or with what intent. Not all victims are affected the same way. The Commission recognises that the
experience of the criminal trial process by each victim is unique. At the same time, it is aware that certain groups
of victims, such as child and young victims, victims of family violence, victims of sexual offences and victims from
disadvantaged and marginalised communities may share some concerns. This report refers to specific groups of
victims where the context requires it. The word “victim” can convey different meanings … The terms
“complainant” or “alleged victim” are sometimes used to refer to victims prior to a determination of guilt. While
acknowledging these limitations and concerns, “victim” is used exclusively in this report because it is consistent
with the terms of reference and Victorian law” at 2 [1.5]–[1.9]. SALRI concurs with this reasoning and terminology.
For a contrary view, see Laura Hoyano, ‘Reforming the Adversarial Trial for Vulnerable Witnesses and
Defendants’ [2015] (2) Criminal Law Review 107, 107–8.
341

Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020).

342

Annie Cossins, ‘Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard or an Opportunity to
Confuse?’ (2009) 33(1) Melbourne University Law Review 68; Annie Cossins, Alternative Models for Prosecuting Child Sexual
Offences in Australia (Report, National Child Sexual Assault Reform Committee, March 2010); Terese Henning,
‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus ça Change” or
Prospects New?’ (2013) 37(3) Criminal Law Journal 155; Australian Human Rights Commission, Equal Before the
Law: Towards Disability Justice Strategies (Report, February 2014); Senate Community Affairs References Committee,
Parliament of Australia, Violence, Abuse and Neglect Against People with Disability in Institutional and Residential Settings,
Including the Gender and Age Related Dimensions, and the Particular Situation of Aboriginal and Torres Strait Islander People
with Disability, and Culturally and Linguistically Diverse People with Disability (Report, November 2015).

343

Jessica Jacobson, ‘Introduction’ in Penny Cooper and Heather Norton (eds), Vulnerable People and the Criminal Justice
System: A Guide to Law and Practice (OUP, 2017) 2.

See, for example, Robyn Layton, Government of South Australia, Our Best Investment: A State Plan to Protect and
Advance the Interests of Children (Child Protection Review, March 2003); EP Mullighan, Children in State Care
Commission of Enquiry: Allegations of Abuse and Death from Criminal Conduct (Final Report, March 2008); Doug
Robertson, ‘MP Kelly Vincent seeks Legislation to Give Disabled People Voice in Court’, The Advertiser (Adelaide,
27 July 2011); Social Inclusion Board, Government of South Australia, Strong Voices: A Blueprint to Enhance Life and
Claim the Rights of People with a Disability (Report, October 2011); Child Protection Systems Royal Commission: The Life
they Deserve (Summary and Report, August 2016).
345 A ‘complex communication need’ extends beyond linguistic translation and interpretation. It may include assisting
a person to communicate via gestures and/or behaviours, facial expressions, physical or emotional cues, or through
the use of technological aids. See also South Australia, Parliamentary Debates, House of Assembly, 24 February 2016,
4392 (Hon John Rau, Attorney-General); South Australia, Parliamentary Debates, House of Assembly, 6 May 2015,
1038 (Hon John Rau, Attorney General); Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People
and the Quality of Evidence: An International Comparison of Three Versions of the English Intermediary Model’
(2017) 21(4) International Journal of Evidence and Proof 351, 354. The term ‘complex communication needs’ is not
344
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justice system, both in and out of court. Though the focus of this reference has been on the role and
effect of CPs to date in the South Australian higher courts, SALRI has also examined the role and
utility of the CP role in other courts and tribunals and especially outside court in various contexts. The
application and implications of the CP role extends beyond criminal law, namely in civil, youth courts
(child protection) and family courts.
1.3.3
SALRI has also looked at the role and effect of intermediary models in other jurisdictions,
both in and out of Australia. SALRI has also examined integrally linked but often overlooked issues
such as the role and operation of pre-trial ground rules hearings in cases involving a vulnerable party,
the utility of the CP role outside criminal proceedings and the application of the CP role for persons
with disability, the elderly and Aboriginal communities.346 SALRI has found that many of these issues
have underpinnings in international human rights law.347 SALRI has been further informed by these
international human rights law principles.
1.3.4
The landmark CP role arose from the South Australian Disability Justice Plan and the Statutes
Amendment (Vulnerable Witnesses) Act 2015 (SA). 348 The Disability Justice Plan was a series of linked
legislative, operational and training measures that sought ‘to uphold, protect and promote the rights of
people with a disability; to support vulnerable victims and witnesses in the giving of evidence; and to
support people with disability who are accused or convicted of criminal offences.’349
1.3.5
Associate Professor Terese Henning, former Director of the Tasmania Law Reform
Institute, observed in her evidence to the Commonwealth Royal Commission:
At the most fundamental level, in order to participate in the criminal justice process, children and
witnesses with cognitive impairments who allege sexual abuse must be able to give a
comprehensible account of what has happened. This also means that they must be able to
comprehend questions they are asked and communicate comprehensible answers to questions.
These matters will determine whether they can be heard at all, both in the investigative stages of
the criminal justice process and at trial.350

1.3.6
These concerns prompted the creation of the Disability Justice Plan which set out a
comprehensive approach to supporting vulnerable parties (including victims, witnesses, suspects and
accused) throughout the legal process, and further included a number of initiatives that aimed to
improve access to justice for these witnesses. The Disability Justice Plan and the Vulnerable Witnesses Act
reflected the then Government’s ‘commitment to provide a modern and fair criminal justice system
that is more responsive to the interests of people with disability, whether as victims, witnesses, suspects

universally supported in this context, but SALRI again uses this term to ensure consistency with the Statutes
Amendment (Vulnerable Witnesses) Act 2015 (SA). See also below [2.2.4] and the wider discussion in Part 2.
346 SALRI has not examined in detail the position of children as witnesses or victims in the justice system as this
question and the various issues and implications arising have been comprehensively examined by the recent Royal
Commission into Institutional Responses to Child Sexual Abuse.
347 See also Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014) 2. See also Part 7.
348 See also South Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1036–46.
349 South Australia, Parliamentary Debates, House of Assembly, 18 June 2014, 826 (Hon John Rau, Attorney-General).
350 Royal Commission into Institutional Responses to Child Sexual Abuse (Consultation Paper: Criminal Justice, September
2016) 346–7.
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or defendants, and to ensure they are better served by the justice system’.351 The Disability Justice Plan
received wide praise.352
1.3.7
A key component of the Disability Justice Plan and the Vulnerable Witnesses Act involved the
provision of enhanced support for people with complex communication needs to have a ‘specifically
trained Communication Assistant present for any contact with the criminal justice system’.353 The role
may arise both in and out of court.
1.3.8

The CP role had ambitious aspirations. As the Attorney-General explained:
This is a very important initiative by the State Government and it is one that I am sure most
people will welcome. It is very important that there is communication support in police
interviews and in court, and this was a strong theme that arose from the community
consultation in the development of the Disability Justice Plan. A key initiative in the Disability
Justice Plan is the introduction of trained, independent volunteer communications partners.
These are people who will play a similar role to interpreters for people with complex
communication needs. The Statutes Amendment (Vulnerable Witnesses) Act 2015 provides a
statutory basis for the introduction of communication partner services. The objective of the
service is to provide trained independent volunteer personnel to facilitate communication
between vulnerable victims, witnesses, suspects and defendants with complex communication
needs in their contact with the criminal justice system. Funding of $1.362 million under the
Disability Justice Plan was allocated for the establishment of the Communication Partner Service
in the non-government sector over a period of some four years. As part of the competitive
process, the Communication Partner Service Grant was launched by the Attorney-General’s
Department on 16 September. I am now pleased to announce that Uniting Communities has
been selected as the successful provider of the Communication Partner Service. Uniting
Communities is tasked with establishing and managing the service, including the selection,
training and supervision of volunteers to provide communication assistance to vulnerable
witnesses for the giving of evidence in and out of court … Uniting Communities has extensive
experience in delivering programs to people with disability and children all across the states,
including in regional areas, and has a large trained volunteer workforce delivering vital
programs … The Communication Partner Service will complement other services in the
Disability Justice Plan.. The Communication Partner Service, combined with the specialist
training legislative reform and other measures in the Disability Justice Plan, will make South
Australia a leading jurisdiction in improving access to justice for people with a disability.354

South Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1041 (Hon John Rau).
See, for example, for example, Australian Human Rights Commission, Equal Before the Law: Towards Disability Justice
Strategies (Report, February 2014) 17; Senate Community Affairs References Committee, Violence, Abuse and Neglect
Against People with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the
Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse
People with Disability (Report, November 2015) 164 [6.49]–[6.50]; Royal Commission into Institutional Reponses to Child
Sexual Abuse (Criminal Justice Report, August 2017) 70; Law Council of Australia, The Justice Project: People with
Disability (Final Report, August 2018) 5, 85; Committee on the Rights of Persons with Disabilities, Concluding
Observations on the Combined Second and Third Periodic Reports of Australia, UN Doc CRPD/C/AUS/CO/2-3 (15
October 2019) II(4)(b).
353 Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014) 9.
354 South Australia, Parliamentary Debates, House of Assembly, 10 March 2016, 4709 (Hon John Rau, Attorney General).
351
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1.3.9
SALRI has also examined linked issues such as the role and effect of ground rules
355
hearings. The use of intermediaries and ground rules hearings for vulnerable witnesses was
recommended by the Commonwealth Royal Commission into Institutional Responses to Child Sexual
Abuse.356 Such reforms have gained increasing traction over recent years.357
1.3.10
The Disability Justice Plan 358 noted the lack of support for vulnerable witnesses in the
criminal justice system. The Disability Justice Plan commented:
Vulnerable witnesses are capable of providing comprehensive and reliable testimony but may come
up against barriers due to misconceptions about their capability or credibility and because they are
not able to access the support they may require to give evidence.359

1.3.11
The 2015 Vulnerable Witnesses Act was a major reform. Its aim, as explained by the then
Attorney-General, was:
[To] ensure that the justice system is responsive to vulnerable people within our community. In a
society that supports those who need assistance, a disability should not be a barrier to being able
to interact with the legal system … This Government is committed to supporting vulnerable
people within our community. There is no reason that vulnerable people and people with disability
cannot properly interact with the justice system. The Disability Justice Plan, together with the
government's legislative program, is assisting vulnerable people by providing a fair and accessible
justice system.360

1.3.12
There was strong all-party support in Parliament for the Vulnerable Witnesses Act, notably
for the CP role. 361 The CP role was intended to be available across South Australia. 362 The South

See also below Part 17.
Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017)
recommendations 13, 59, 60.
357 See also Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot
Program’ (2019) 43(5) Criminal Law Journal 325; Anita Mackay and Jacqueline Giuffrida, ‘Implications of the Royal
Commission into Institutional Responses to Child Abuse for the Protection of Vulnerable Witnesses: Royal
Commission Procedures and Introduction of Intermediaries and Ground Rules Hearings around Australia’ (2020)
29(3) Journal of Judicial Administration 136.
358 Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014). This was released in response
to a sexual assault charges that was ultimately discontinued on the basis that ‘prosecutors were concerned the
disabled victims could not adequately communicate what happened to them’: Nance Haxton, ‘Abuse Charges
Dropped against Bus Driver’, ABC News (online, 21 December 2011) <https://www.abc.net.au/news/2011-1220/abuse-charges-dropped-against-bus-driver/3740530?pfm=ms>. See also Four Corners, ‘Church Denies
Disabled Kids’ Sex Abuse Cover-Up’, ABC (online, 26 September 2011) <https://www.abc.net.au/news/201109-26/four-corners-child-abuse-claims/2942602>.
359 Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014) 9.
360 Both Dr David Plater, present SALRI Deputy Director, and the late Helen Wighton, the founding SALRI Deputy
Director, were involved in these major reforms. As the Attorney-General said: ‘We would like to take this
opportunity to pay tribute to the late Helen Wighton, the deputy director of the Law Reform Institute of South
Australia and former legal officer in the Attorney-General’s Department. Helen was a tireless campaigner and
worker for law reform in this and many other areas of the law and she started this important legislative project
when she was at the Attorney-General’s Department. She sadly passed away in 2014’: South Australia, Parliamentary
Debates, House of Assembly, 7 May 2015, 1117–18 (Hon John Rau, Attorney-General).
361 South Australia, Parliamentary Debates, 3 June 2015, House of Assembly, 1508–16; South Australia, Parliamentary
Debates, Legislative Council, 30 June 2015, 1079–81; South Australia, Parliamentary Debates, Legislative Council, 2
July 2015, 1141–3, 1154–8.
362 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Greg Weir, 29 November 2016) 23910.
355
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Australian Government subsequently contracted Uniting Communities, a not-for-profit organisation,
to establish and run the CP service in relation to criminal proceedings. The service consisted of trained
volunteers who would fulfil the role of a CP. The scheme was publicly funded with a set amount of
$3.26 million, to be available over four years starting from 2016-17. The scheme commenced operation
on 1 July 2016 but was not formally launched until July 2017 by Judge Patricia Lees from London.
1.3.13
Section 14A of the Evidence Act 1929 (SA) formed the legislative basis for the CP program
in South Australia. This provision came into force along with the volunteer CP program on 1 July
2016. The section provides that a court may order that a witness with complex communication needs
be provided with communication assistance. Such measures may include the provision of a CP,
modification to court processes and/or other measures that may facilitate communication between the
witness and the court, enabling them to give their best evidence.363 Section 14A is confined to criminal
proceedings. As to the use of CPs outside of court, the law was further amended to require that, if
practicable, a CP should be present for vulnerable witnesses or suspects when interviewed by police.364
1.3.14
When it was introduced, the South Australian CP model was arguably the most farreaching and flexible model of communication assistance in existence, noting its availability to accused
persons and suspects, and its application in and out of court.365 The CP scheme received wide support
from all parties in Parliament, practitioners and the disability sector.366 The model was seen to have real
benefits for not only children and persons with intellectual disability or cognitive impairment but also
for Aboriginal367 and CALD368 communities. However, despite this wide support and the considerable
efforts and commitment of Uniting Communities and the volunteers, the scheme was used relatively
little in practice.369 SALRI’s research show that a CP was used during only four trials in the District
Court from 2016 to 2021370 (though it was used more often in other criminal court contexts).371 It also
appears that CPs were seldom used by the police in interviewing suspects with complex

Evidence Act 1929 (SA) s 14A.
Summary Offences Act 1953 (SA) s 74H; Summary Offences Regulations 2016 (SA) regs 19, 23. SALRI was often told that
this requirement has been very rarely utilised by SAPOL for suspects with complex communication needs. See
also below Part 13.
365 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 38 [4.2.13].
366 See, for example, South Australia, Parliamentary Debates, Legislative Council, 2 July 2015 (Hon Kelly Vincent MLC).
367 A strong theme to arise in SALRI’s consultation, arising in discussions with Aboriginal Elders, community
members and service providers, was the potential benefits of the CP role in various contexts for Aboriginal
communities. See also Shari Hams, ‘Law Students Learn about Injustices for Aboriginal People in SA's Court
System’, ABC News (online, 29 August 2021) <https://www.abc.net.au/news/2021-07-30/law-students-learninjustices-aboriginal-people-face/100336256>; Tom Joyner, ‘Aboriginal Defendants are Pleading Guilty due to
Language and Cultural Barriers, Legal Officials Warn’, ABC News (online, 27 September 2018)
<https://www.abc.net.au/news/2018-09-27/aboriginal-defendants-pleading-guilty-by-accident/10129268>. See
also below Parts 6 and 17.
368 This theme was also highlighted in SALRI’s consultation.
369 In 2016–17, 41 children or adults were provided assistance under the CP volunteer scheme. In 2017–18, this
number totalled 72. See South Australia, Parliamentary Debates, Legislative Council, 4 December 2018, 2378.
370 See also below Part 14.
371 See also Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 5–
6. The CP scheme was used a total of 53 times for court related proceedings, namely for 10 trials (four in the
District Court), three sentencing, 29 pre-trial hearings or meetings and 11 other court appearances. The 53 callouts
to court related proceedings involved victims (20), witnesses (four) and accused (29). See also below Part 14.
363
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communication needs despite the ostensible statutory requirement to do so372 (though it was used more
often by specialist police in interviewing vulnerable witnesses and victims).373 One of the issues that
SALRI examined as part of this reference were the reasons for this apparent lack of uptake. Sarah Hoff
through the Centre for Investigative Interviewing at Griffith University conducted an original study
with 23 key practitioners in South Australia involved in a range of roles and disciplines as to their
experience of the CP role and their suggestions as to the uptake, or lack thereof, of the CP role.374
Their findings were insightful and directly relevant to any future adaption or revision of the CP model.
1.3.15
The lack of uptake should not be seen as a reflection upon the commitment of Uniting
Communities and/or the scheme’s trained volunteers, and instead may well be attributed to other
factors such as the structure of the scheme, operational considerations or cultural, awareness or training
issues that could have played a part in the scheme’s overall effectiveness.375 Funding was not renewed
and on 1 March 2020, the trained volunteer scheme ceased operation, in part at least due to its apparent
lack of use.376 The South Australian CP model now contemplates the services of paid professionals for
a fee.377 The CP is now likely to be privately funded by the individual or party requiring communication
assistance378 (a factor that attracted great concern in SALRI’s consultation). The eligibility for CPs has
also been adjusted, and the scheme now requires that a CP be qualified in speech pathology,
occupational therapy, psychology, developmental education or social work.379
1.4

Consultation Approach

1.4.1
SALRI is committed to an impartial, inclusive and accessible consultation process with
the South Australian community and all interested parties, including but not confined to the legal
profession.380 SALRI is particularly keen to include Aboriginal communities381 as well as remote, rural

Summary Offences Regulations 2016 (SA) reg 19. The CP scheme was used for a total of 146 police interviews, of which
only 27 involved suspects. Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29
February 2020) 5–6. See also below Parts 10 and 13.
373 Summary Offences Regulations 2016 (SA) reg 23. The CP scheme was used for a total of 146 police interviews, of which
114 involved victims and five witnesses. See Jen Jacobs, Uniting Communities, Communication Partner Service Final
Report (Report, 29 February 2020) 5–6. See also below Parts 10 and 13.
374 See also below Appendix D.
375 Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 12, 14.
376 Isabel Dayman, ‘SA Budget: Parents of Sex Abuse Victim Condemn Funding Cut to Legal Support Service’, ABC
News (online, 13 September 2018) <https://www.abc.net.au/news/2018-09-13/sex-abuse-victim-servicefunding-cut-condemned/10238582>.
377 Government of South Australia, A Guide for Communication Partners (Web Resource, 2017) 7
<https://www.sa.gov.au/__data/assets/pdf_file/0009/599337/Guide-for-communication-partners.pdf>.
378 See Speech Pathology Australia, ‘Supporting Communication Needs in the South Australian Justice System’, (Web
Page) <https://www.speechpathologyaustralia.org.au/SPAweb/About_Us/News/SA_Justice_System.aspx>.
379 CPs can be found through the following organisations: Australian Psychology Society, Developmental Educators
Australia Inc or Australian Association of Social Workers. See Government of South Australia, ‘Help
Communicating About Legal Matters’ (Web Page, 27 October 2020) <https://www.sa.gov.au/topics/rights-andlaw/victims-of-crime/assistance-with-communication.
380 Michael Kirby, ‘Are We There Yet’ in Brian Opeskin and David Weisbrot (eds), The Promise of Law Reform
(Federation Press, 2005) 433, 436. See further Sarah Moulds, ‘Community Engagement in the Age of Modern Law
Reform: Perspectives from Adelaide’ (2017) 38(2) Adelaide Law Review 441.
381 This was a particular priority of SALRI as part of this reference. See also Law Council of Australia, The Justice Project:
Aboriginal and Torres Strait Australians (Final Report, August 2018) 7–10; Aboriginal and Torres Strait Islander Social
Justice Commissioner, Australian Human Rights Commission, Native Title Report 2010 (Report, 2011) 57–102.
SALRI is committed to ‘honest and respectful consultation’ with Aboriginal communities. There are regular
372

13

and regional communities382 in an active and inclusive consultation process. Such wide and inclusive
consultation is integral to modern law reform.383 As Neil Rees has observed:
Effective community consultation is one of the most important, difficult and time consuming
activities of law reform agencies … community participation has two major purposes: to gain
responses and feedback and to promote a sense of public ‘ownership’ over the process of law
reform … consultation often brings an issue to the attention of the public and creates an
expectation that the government will do something about the matter.384

1.4.2
This reference involved extensive research and consultation, the process of which proved
an onerous exercise at times,385 both for SALRI and consultees, owing to ongoing and ever-changing
COVID-19 lockdowns and restrictions during 2020 and 2021.

criticisms of token or perfunctory consultation with Aboriginal communities. See Melinda Miller, ‘Consultation
with Aboriginal and Torres Strait Islander People in Early Childhood Education: The Impact of Colonial
Discourses’ (2015) 42(5) Australian Educational Researcher 549, 553; Kylie Lingard, ‘The Impact of the Law on
Consultation Practices and Purpose: A Case Study of Aboriginal Cultural Heritage Consultations in NSW’ [2012]
(1) International Journal of Rural Law and Policy 1; Janet Hunt, Australian Institute for Family Studies, Engaging with
Indigenous Australia: Exploring the Conditions for Effective Relationships with Aboriginal and Torres Strait Islander Communities
(Issues Paper No 5, 2013) 30. SALRI is grateful for the insightful contribution of Aboriginal Elders and community
members and members of Aboriginal organisations to this reference, including for raising other areas of law reform
concern. One issue, for example, which has been raised to SALRI in past and present consultation, is the tension
between many of the concepts in present-day British-based succession laws in Australia and Aboriginal kinship
and customary law and practice. See generally, Australian Law Reform Commission, Recognition of Aboriginal
Customary Laws (Report No 31, 11 June 1986); Lidia Xynas, ‘Succession and Indigenous Australians: Addressing
Indigenous Customary Law Notions of “Property” and “Kinship” in a Succession Law Context’ (2011) 19(2)
Australian Property Law Journal 199; Law Reform Commission of Western Australia, Aboriginal Customary Laws: The
Interaction of Western Australian Law with Aboriginal Law and Culture (Final Report No 94, September 2006) 239–41.
SALRI has proposed to examine these issues in a future law reform project and to include in that project the law
relating to funeral instructions, the disposal of human remains and the resolution of disputes that may arise. These
issues have been highlighted to SALRI on more than one occasion and raise particular complexities and
sensitivities, especially for Aboriginal communities. SALRI would only undertake such a reference if it was
identified as a real problem by Aboriginal communities and with their support and close input and involvement.
See also South Australian Law Reform Institute, South Australian Rules of Intestacy (Report No 7, July 2017) 58–61;
South Australian Law Reform Institute, ‘Distinguishing Between the Deserving and the Undeserving’: Family Provision Laws
in South Australia (Report No 9, December 2017) 118–25; South Australian Law Reform Institute, Riddles, Mysteries
and Enigmas: The Common Law Forfeiture Rule (Report No 14, February 2020) 254–6 [9.3.1]–[9.3.13], Rec 66.
382 The need to include a remote, rural and regional perspective, both generally and in the context of this reference,
was highlighted to SALRI by the Member for Frome, the Hon Geoff Brock MP and the Port Pirie Deputy Mayor,
Alan Zubrinich, as well as by Dr Mark ‘Matt’ Giancaspro and regional legal and health practitioners and service
providers. See also Law Council of Australia, The Justice Project: Rural, Regional and Remote (RRR) Australians (Final
Report, August 2018).
383 Roslyn Atkinson, ‘Law Reform and Community Participation’ in Brian Opeskin and David Weisbrot (eds), The
Promise of Law Reform (Federation Press, 2005) 160; Michael Kirby, ‘Changing Fashions and Enduring Values in
Law Reform’ (Speech, Conference on Law Reform on Hong Kong: Does it Need Reform?, University of Hong
Kong, , 17 September 2011) <http://www.alrc.gov.au/news-media/2011/changing-fashions-and-enduringvalues-law-reform>; Sarah Moulds, ‘Community Engagement in the Age of Modern Law Reform: Perspectives
from Adelaide’ (2017) 38(2) Adelaide Law Review 441.
384 Neil Rees, ‘The Birth and Rebirth of Law Reform Agencies’ (Conference Paper, Australasian Law Reform Agencies
Conference,
Vanuatu,
10–12
September
2008),
<http://www.lawreform.vic.gov.au/sites/default/files/ALRAC%2BPaper%2B_NeilRees.pdf>.
385 ‘Consultation weariness’ is another real issue. See Michael Kirby, ‘Law Reform: Past, Present, Future’ (Speech
delivered
at
the
Alberta
Law
Reform
Institute,
Edmonton,
2
June
2008)
17,
<https://www.hcourt.gov.au/assets/publications/speeches/former-justices/kirbyj/kirbyj_2jun08.pdf>.
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Consultation as a multi-disciplinary research project (2016 – 2020)
1.4.3
The original researchers undertook significant research, spoke to a range of experts386 and
interested parties and took part in various CPD and professional training events for the legal profession
and other practitioners and community events. The original researchers and Associate Professor Terese
Henning of the Tasmania Law Reform Institute took part in the annual symposiums held by the South
Australian Attorney-General’s Department as part of the Disability Justice Plan. The original researchers
also took part in various training and information sessions held in Adelaide for the ODPP, Legal
Services Commission and other parties, during the visit of Judge Patricia Lees who formally launched
the Uniting Communities CP scheme as part of the Disability Justice Plan in July 2017.
1.4.4
Dr David Plater was a keynote speaker at the 3rd International Advocacy Conference held
at Nottingham Trent University on 21 June 2019. The theme of the conference was ‘Advocacy and
Vulnerable Witnesses: 20 Years on from the Youth Justice and Criminal Evidence Act 1999’. Dr Plater was
able to meet a number of leading UK and Irish experts, practitioners and intermediaries including
Professor Penny Cooper, Linda Hunting, Professor Jonathan Doak, Judge Patricia Lees, Jonathan
Polnay, Brendan O’Mahony and members of the Bar and Crown Prosecution Service during this trip.
1.4.5
On 11 February 2020, SALRI took part, along with the Litigation Law Unit, in a workshop
to discuss various issues on access to justice for vulnerable parties which was held at the University of
Adelaide.387 Attendees included the Victims’ Rights Commissioner and Assistant Commissioner, Dr
David Plater, Olga Pandos, Natalie Wade of Equality Lawyers, the Hon Geoff Muecke, Dr Madeleine
Bearman, representatives of Uniting Communities, volunteers from the Uniting Communities CP
scheme, David Caruso, Andrew English of the Legal Services Commission (now at the Bar), Dr Steven
Brock from the University of South Australia, Marg Castles of the University of Adelaide, Skye
Kakoschke-Moore and various practitioners and interested parties. The event was joined remotely by
Professor Penny Cooper from London, a leading expert in the area. Professor Jonathan Doak of
Nottingham Trent University, Dr Robyn Blewer of Griffith University and Robin Banks from the
University of Tasmania, also kindly travelled to Adelaide to participate in the workshop. The workshop
proved very helpful and agreement was reached on a number of issues. There was agreement amongst
the workshop’s attendees as to the rationale and value of the CP role.

Consultation as a SALRI reference (2020 – 2021)
1.4.6
Upon SALRI taking carriage of this reference in late 2020, a wide range of potential
interested parties and individuals were contacted for input, including the Australian Medical
Association South Australia (‘AMA SA’); the Adult Safeguarding Unit (part of SA Health); the
Aboriginal Legal Rights Movement (‘ALRM’); Aboriginal community groups; the Chief Justice of the
Supreme Court of South Australia; the Chief Judge of the District Court of South Australia; the Chief
Magistrate of the Magistrates Court of South Australia; Judges of the Family Court; Judges of the
Federal Circuit Court; Tasmanian, South Australian and Victorian Directors of Public Prosecutions;
the Legal Services Commission of South Australia; Law Society of South Australia; the South
Australian Bar Association; the South Australian Police Commissioner; the NSW Bar Association and
other interstate legal bodies; the South Australian Civil and Administrative Tribunal (‘SACAT’); the

Professor Edward Imwinkelried, a leading American Evidence scholar, was particularly helpful. See also below
Appendix F for an overview of law and practice in the United States.
387 The workshop also included a helpful session on SALRI’s reference from the Attorney-General to examine the
problematic law of witness competence in South Australia under s 9 of the Evidence Act 1929 (SA). This is SALRI’s
next reference.
386
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Law Schools at Flinders University and the University of South Australia; the aged care sector and
representative groups; the disability community; a wide range of legal practitioners in criminal, family,
civil and child protection law; various speech pathologists, psychologists, social workers, occupational
therapists, developmental educators and other health practitioners; community groups; domestic
violence advocacy and support groups; medical and health agencies and associations; multicultural
groups; professional bodies; affected agencies; Government and non-Government agencies and local,
interstate and international experts in the area.
1.4.7
SALRI conducted the main consultation between March and July 2021. This was assisted
with the publication of a short Factsheet designed for the community388 and a more detailed Factsheet
designed for practitioners and experts.389 In addition, SALRI also prepared a short consultation video
for the community390 and a longer consultation video for experts and practitioners.391
1.4.8
SALRI visited Tasmania from 23 to 26 February 2021 in the lead up to the introduction
of the CP model and ground rules hearings in Tasmania which commenced on 1 March 2021. This
proved a very instructive and helpful visit. SALRI spoke with various parties including Chief Justice
Blow, Justice Brett and Justice Wood of the Supreme Court of Tasmania; Michael Hill (former Chief
Magistrate); Amber Mignot (Tasmanian Department of Justice); Kim Baumeler (leading Hobart
defence lawyer); Daryl Coates SC (Tasmanian DPP); Dr Brendan Gogarty (Acting Director of the
TLRI); Associate Professor Terese Henning (former Director of the TLRI) and Dr Kate Cashman, Dr
Helen Cockburn and Dr Caroline Spiranovic (University of Tasmania), who are also involved in
training Tasmanian police vulnerable witness interviewers. SALRI was also able to speak at and observe
the informative training being conducted for the new Tasmanian intermediaries.
1.4.9
Formal consultation commenced on 22 March 2021, when SALRI met with the
Aboriginal Legal Rights Movement in Adelaide.
1.4.10
Regional consultation trips to Port Pirie and Port Augusta took place on 25 and 26 March
2021, during which SALRI met with individuals and representatives from a number of local
organisations including Aboriginal Elders and community members; Uniting Country SA; the
Aboriginal Legal Rights Movement; Legal Services Commission; Port Pirie Deputy Mayor (Alan
Zubrinich), Hon Geoff Brock MP; Tarpari Wellbeing Centre (Port Pirie Regional Health Service);
Indigenous Coordination Centre; local disability and health sector practitioners and various legal
practitioners. A return trip was held on 15 and 15 July 2021 for follow-up with several of these
organisations, the National Indigenous Australians Agency, and involvement from several local legal
practitioners and Aboriginal Elders and community members. This trip enabled SALRI to confirm a
number of its findings and recommendations with these individuals and groups, who have extensive
experience working with vulnerable parties and other people with complex communication needs.
SALRI is particularly grateful for the input of the ALRM and Aboriginal Elders and community

388

Available at <https://law.adelaide.edu.au/system/files/media/documents/202103/FINAL%20CP%20Fact%20Sheet%20%28short%20version%29%209.3.2021.pdf>.

389

Available at <https://law.adelaide.edu.au/system/files/media/documents/202103/FINAL%20CP%20Fact%20Sheet%20%28long%20version%29%209.3.2021.pdf>.

390

Available at <https://www.youtube.com/wach?v=3rGb5MaCRsM&feature=youtu.be>.

391

Available at <https://www.youtube.com/watch?v=YWIsPmVFyUs>. SALRI is grateful for the help of Lukas
Price in the making of these consultation videos.
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members from the mid-north region who participated in extensive discussions about the experiences
of Aboriginal people in the justice system and the CP role.
1.4.11

The regional consultation also attracted interest from the media.392

1.4.12
Consultation continued with four consultation roundtable sessions in Adelaide on 8 and
9 April 2021 with a wide range of parties in attendance including CP users,393 industry groups,394 peak
bodies395 and legal professionals including Justice Bampton of the Supreme Court of South Australia.396
All of the Roundtables were conducted under the Chatham House rule. These roundtables proved
very constructive and agreement was reached on many key issues.
1.4.13
A number of meetings were undertaken either via Zoom, over the phone or in-person, to
discuss aspects of this reference with representatives from various individuals and organisations
including Alan Lindsay SC; the Aboriginal Legal Rights Movement (in both Adelaide and Port
Augusta); the Child and Adolescent Mental Health Service; the County Court of Victoria; the
Department for Corrective Services; the Disability Royal Commission (Policy Unit); the District Court
of South Australia; Family Matters/Child and Family Focus SA; the Federal Court of Australia; Legal
Services Commission (Port Augusta); the National Indigenous Australians Agency; Nunkawarrin
Yunti; the Director of Public Prosecutions (Tasmania); South Australia Police; the South Australian
Civil and Administrative Appeals Tribunal; the South Australian Commissioner for Children and
Young People; the South Australian Commissioner for Aboriginal Children and Young People; 397
Supreme Court of Tasmania; Taroani and Elders; Tasmanian Law Reform Institute; Uniting
Communities; Uniting Country SA; Youth Justice; and a number of legal practitioners, Adelaide and
regional health professionals and Aboriginal agencies, community Elders and individuals. SALRI
would particularly like to thank Diana Bleby, Melissa Saliba and Larissa Ashton for their significant
input to consultation.
1.4.14
SALRI also met with a number of judicial officers, including Justice Perry of the Federal
Court, Judge M Sexton of the County Court of Victoria, the Chief Judge of the District Court, Judge

See, for example, Christian Cominos, ‘Law Students Encouraged to Come Work in the Country’, The Recorder
(online, 20 July 2017), <https://www.portpirierecorder.com.au/story/7348581/the-need-for-lawyers/>; Shari
Hams, ‘Law Students Learn about Injustices for Aboriginal People in SA's Court System’, ABC News (online, 29
August 2021), <https://www.abc.net.au/news/2021-07-30/law-students-learn-injustices-aboriginal-peopleface/100336256>.
393 Attendees included representatives of Adult Safeguarding Unit, Commissioner for Victims’ Rights, Equality
Lawyers, Migrant Women’s Support Program, Multicultural Affairs, Occupational Therapy Australia, School of
Psychology (University of Adelaide), Uniting Communities, Victim Support Service, Women’s Legal Service SA
and Women’s Safety Services SA.
394 Attendees included representatives of the Department for Correctional Services (SA), Occupational Therapy
Australia, Speech Pathologists Australia, Uniting Communities, Victims Support Service and Youth Justice.
395 Attendees included representatives of Aged Rights Advocacy Service, Australian Association of Social Workers,
Commissioner for Children and Young People, Commissioner for Victims’ Rights, Courts Administration
Authority (SA), Office of the Director of Public Prosecutions (SA), Office of the Guardian for Children and
Young People, SAPOL, Speech Pathology Australia and Youth Justice.
396 Attendees included representatives of the Aboriginal Legal Rights Movement, Courts Administration Authority
(SA), Legal Services Commission, the University of South Australia and Youth Justice.
397 SALRI was only able to meet the Commissioner for Aboriginal Children and Young People on 27 September 2021.
This proved a very helpful discussion. SALRI has sought to include the Commissioner’s input.
392
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Chapman of the District Court of South Australia, Judge Lees of Snaresbrook Crown Court in London
and Justice Hughes of the South Australian Civil and Administrative Tribunal.
1.4.15
SALRI also took part in various community and professional events as part of this
reference. On 6 February 2021, the Hon Geoff Muecke, Dr David Plater and Olga Pandos were
speakers at the South Australian branch of the Australian and New Zealand Association of Psychiatry,
Psychology and Law (ANZAPPL) conference, ‘Capacity, Caution and Competence’. On 6 May 2021,
Holly Nicholls and Dr Plater took part in a community consultation event for the disability community
jointly held with Purple Orange and Equality Lawyers.398 Ms Nicholls and Dr Plater will also conduct
a future presentation to the Australian Institute of Administrative Law SA Chapter on the use of CPs
in administrative law contexts and proceedings, rather than their traditional role in a criminal court.
1.4.16
In total, SALRI received 81 submissions from industry bodies, legal practitioners,
academics, interested agencies and the community. These submissions took the form of formal written
submissions or comments provided by various means including telephone and Zoom meetings as well
as face-to-face meetings. SALRI is grateful for the constructive and considered input of all who
participated. A number of consistent themes emerged in SALRI’s research and consultation. It is
notable that there was a remarkable degree of consensus in the majority of SALRI’s key findings and
recommendations. There was particular consensus on SALRI’s recommendations regarding the role
and application of CPs to Aboriginal communities, notably from Aboriginal Elders, community and
organisation members, the ALRM, rural and regional lawyers and health practitioners and service
providers who work with Aboriginal communities.
1.4.17
Even allowing for the ever-changing COVID 19 restrictions, SALRI’s consultation
received a mixed response. On the one hand, there was considerable interest and input in this reference
from health practitioners, health agencies and associations, the disability sector and a significant feature
was the interest from Aboriginal Elders and communities. This illustrates the application of the CP
model to Aboriginal communities and the desire for support from those most disadvantaged in our
community. On the other hand, the response of the legal profession (several notable exceptions
aside)399 and peak agencies was generally disappointing. Very few, of the over 100 criminal or family
law legal practitioners who were directly contacted, either responded or participated in SALRI’s
consultation. No formal written submission was received from the Director of Public Prosecutions
(SA), the South Australian Police Commissioner, the South Australian Bar Association or the Legal
Services Commission (although representatives of these bodies took part in SALRI’s roundtables
and/or the original research study conducted by Sarah Hoff). The submission of the Law Society was
perhaps not as detailed as other submissions SALRI had received on its other references. There was
no response from interstate law bodies or ODPPs.400 The lack of input from the legal profession
generally is significant and perhaps reflective of the profession’s view of the CP scheme, resulting in
its limited use and uptake since its commencement.

SALRI is grateful for the input and logistical assistance of Natalie Wade and Skye Kakoschke-Moore to this very
helpful event.
399 SALRI highlights the contribution of the ALRM, regional legal practitioners, Kaela Dore and those legal
practitioners who took part in Sarah Hoff’s study.
400 SALRI was assisted by submissions to other inquiries, notably to the VLRC’s current reference into the response
of the justice system to sexual offending.
398

18

1.4.18
SALRI reiterates its appreciation to the Law Foundation of South Australia Inc for its
financial support.
1.5

General Observations

1.5.1
The value of the CP role is clear from SALRI’s research and consultation. The potential
for the CP role to promote effective participation in legal proceedings and facilitate genuine access to
justice is profound.401 As Mr Zubrinich, the Port Pirie Deputy Mayor, aptly noted: ‘We need to enable,
empower and educate those affected in the legal system to ensure correct decisions are made.’
1.5.2
SALRI highlights that the application and utility of the CP role should extend beyond
victims, to suspects and accused,402 and beyond the criminal law.403 The role has significant potential,
SALRI often heard, in child protection and civil proceedings.
1.5.3
There was almost universal support in SALRI’s consultation for the CP role to be utilised
to assist people with complex communication needs (though a number of parties and the study
conducted by Sonja Brubacher cautioned that the CP role should not be used in isolation, and other
factors such as appropriate training of police, lawyers and judicial officers are important).
1.5.1
The Law Society of South Australia, noting the recommendations of the Law Council of
Australia in favour of the role,404 told SALRI it had raised the value of the CP role in its 2019-20 State
Budget submission given the discontinuation of the volunteer CP scheme operated by Uniting
Communities. The Law Society identified the lack of an alternative service to replace it, expressing the
view that the benefits to vulnerable people and the justice system outweighed the cost of offering the
service. The Law Society noted to SALRI that it had included the restatement of such a service for
those with complex communication needs in the criminal justice system as one of its ‘key asks’.
1.5.2
Similar views were expressed elsewhere to SALRI. The prevailing view at all four Adelaide
roundtables favoured the CP role. Knowmore ‘strongly supports communication partners being used
at both the police interview stage and trial stage’.
1.5.3
A regional service provider which works with the disability community, despite the efforts
of Uniting Communities, had not even known about the volunteer CP program and had never heard
of it until contacted by SALRI as part of this reference. However, the CP role was seen as having
considerable application and use and value and it was noted that now may be a better time to seek to
implement a CP scheme than in 2016. The NDIS is more advanced now and in 2016 it was in its
‘infancy’ and it might be easier to introduce such a scheme now. ‘A huge amount of water has flowed

Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) 6.
See also Jenny McEwan, ‘Vulnerable Defendants and the Fairness of Trials’ [2013] (2) Criminal Law Review 100;
Samantha Fairclough, ‘Speaking Up for Injustice: Reconsidering the Provision of Special Measures Through the
Lens of Equality’ [2018] (1) Criminal Law Review 4; Abeena Owusu-Bempah, ‘The Interpretation and Application
of the Right to Effective Participation’ (2018) 22(4) International Journal of Evidence and Proof 321.
403 Judiciary of England and Wales, Report of the Vulnerable Witnesses and Children Working Group (Report, February 2015);
Civil Justice Council, Vulnerable Witnesses and Parties with Civil Proceedings: Current Position and Recommendations for
Change (Consultation Paper, August 2019).
404 ‘State and Territory governments should support the expansion and evaluation of communication intermediary
schemes across Australian jurisdictions, involving appropriately qualified, trained and remunerated communication
intermediaries who provide impartial and independent advice to the judicial system regarding the person’s
communication needs’: Law Council of Australia, The Justice Project: Recommendations and Priorities (Final Report,
August 2018) recommendation 4-4.
401
402
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under the bridge since 2016’ and there is more focus now on supported as opposed to substitute
decision making. Also, there are more potential providers of such a service now than in 2016.
1.5.4
The South Australian Commissioner for Children and Young People raised the situation
of young people in the criminal courts:
There is a need for a CP communication scheme in South Australia that is accessible to all who
require the service. The evidence from other jurisdictions, including elsewhere in Australia and in
the UK, indicate that the use of communication partners has had many advantages. The positive
outcomes include shorter trials, a greater understanding and appreciation from legal officers
(including defence barristers and Judges), and more balanced and fairer trials due to better and
clearer evidence.

1.5.5
As a group of South Australian health practitioners told SALRI of the need for the CP
role, with particular application for Aboriginal children:405
Research highlights the prevalence of disability and additional needs within the youth justice
population. It is our experience when working with young people that before court they will say,
‘I won’t know what’s going on anyway’, and after court, many ask, ‘What just happened?’ Young
people will benefit from someone explaining the legal language and processes to them, as the court
environment is so fast, overwhelming and confusing. Young people have very limited access to
their lawyers before and after court, which limits their opportunities to ask questions, pre-learn
vocabulary (jargon) and find out what to expect during court proceedings. Previously, legal rights
field officers from Aboriginal Legal Rights visited Kurlana Tapa Youth Justice Centre weekly to
build relationships with Aboriginal young people and explain jargon and processes. This service
was open to all Aboriginal young people, not just those with identified disabilities. Communication
partners may reduce the length of court processes due to the number of defendants where there
is a question of fitness on the basis of speech, language and disability.

1.5.6
SALRI is of the view that the intermediary role is helpful and beneficial, but it is not a
‘silver bullet’ to address the many issues confronting vulnerable parties in the justice process and there
is still ‘room for considerable further improvement’.406 SALRI is of the view that the CP role, whilst of
value, is part of a wider approach that combines such measures as improved training for police, lawyers,
court staff and judicial officers407 as well as cultural and operational changes.408 As was noted to a Senate

This was a recurring theme in SALRI’s consultation.
Hayden Henderson, Samantha Andrews and Michael Lamb, ‘Examining Children in English High Courts with and
Without Implementation of Reforms Authorized in Section 28 of the Youth Justice and Criminal Evidence Act’
(2018) 33(2) Applied Cognitive Psychology 252, 262.
407 This emerged in the study conducted by Sonja Brubacher as well as from several parties in in SALRI’s consultation.
408 A growing number of commentators contemplate independent legal representation for victims in adversarial
systems especially in the context of victims of sexual offences. See, for example, Jennifer Temkin, Rape and the
Legal Process (Oxford University Press, 2nd ed, 2002) 293–305; Ivana Bacik, Catherine Maunsell and Susan Gogan,
Dublin Rape Crisis Centre, The Legal Process and Victims of Rape (Report, 1998) 17–18; Fiona Raitt, Rape Crisis
Scotland, Independent Legal Representation for Complainers in Sexual Offence Trials (Report, 2010); Kerstin Braun, ‘Legal
Representation for Sexual Assault Victims-Possibilities for Law Reform? 25(3) 2014 Current Issues in Criminal Justice
819; Dee Smythe, ‘Moving Beyond 30 Years of Anglo-American Rape Law Reforms: Legal Representation for
Victims of Sexual Offences’ [2005] (2) South African Journal of Criminal Justice 167; Margaret Garvin and Douglas
Beloof, ‘Crime Victim Agency: Independent Lawyers for Sexual Assault Victims’ (2015) 31(1) Ohio State Journal of
Criminal Law 67; Mary Iliadis, Kate Fitz-Gibbon and Sandra Walklate, ‘Improving Justice Responses for Victims
of Intimate Partner Violence: Examining the Merits of the Provision of Independent Legal Representation’ (2019)
45(1) International Journal of Comparative and Applied Criminal Justice 105; Jonathan Doak, ‘Victims’ Rights in Criminal
Trials: Prospects for Participation’ (2005) 32(2) Journal of Law and Society 294; Mary Iliadis, Olivia Smith and
Jonathan Doak, ‘Independent Separate Legal Representation for Rape Complainants in Adversarial Systems:
405
406
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Committee: [there] ‘is no magic legislative wand in this complex area… it was also important to address
cultural issues, training issues, and operational issues.’409
1.5.7

SALRI notes the following observation of Emily Henderson:
In short, a well-designed intermediary system utilising highly qualified and well-trained
intermediaries can bring significant advantages, and has very few downsides. However,
intermediaries are not a cure-all. No single measure — special or otherwise — can be a total
solution to the ills of the criminal trial. At the high end, where a confident and competent
intermediary with a good understanding of his or her role meets a well-informed and receptive
judge and advocates, the resultant trial may be something of which to be very proud. It is to be
expected that matters will not always proceed as smoothly. To work, the process requires a great
deal of flexibility and innovation, characteristics which tend to be the preserve of the competent
and the confident. Not every practitioner fits that description. Moreover, intermediaries cannot be
a silver bullet because there is simply not sufficient ammunition to go around, especially given the
sheer numbers of communication-compromised witnesses or defendants. Most of the time, for
most people, the trial system has to be able to operate competently without intermediaries. The
challenge of raising the basic standard of cross-examination remains, with or without
intermediaries.410

1.5.8
There will be some children who are so young 411 or persons with such pronounced
disability (such as dementia)412 that an intermediary will be unable to assist. It is ‘unrealistic’ to expect
a CP can assist every witness with complex communication needs.413 As one English intermediary told
the Child Abuse Royal Commission:
Intermediaries are there to assist with the communication with vulnerable people, but there are
certainly going to occasionally be times when someone’s difficulties are so severe that an
intermediary isn’t going to be enough to mitigate those difficulties.414

Lessons from Northern Ireland’ (2021) 48(2) Journal of Law and Society 250. This issue raises major concerns and is
beyond the scope of this reference. See further Victorian Law Reform Commission, The Role of Victims and Crime
in the Criminal Trial Process (Report, August 2016) [7.101]–[7.111], [7.146]–[7.168]; Laura Hoyano, ‘Reforming the
Adversarial Trial for Vulnerable Witnesses and Defendants’ [2015] (2) Criminal Law Review 107, 115–19.
409 Transcript of Proceedings, Senate Community Affairs References Committee, Parliament of Australia, Violence,
Abuse and Neglect Against People with Disability in Institutional and Residential Settings, Including the Gender and Age Related
Dimensions, and the Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and
Linguistically Diverse People with Disability (Public Hearing, Adelaide, Dr David Plater, 28 August 2015) 42.
410 Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 169.
411 However, even very young children can testify with a CP. See R v B [2010] EWCA Crim 4. The court upheld a
conviction for rape based on the evidence of a child, supported by an intermediary and special measures, aged
three at the police interview (four at trial) who was describing events which had occurred when she was two. Even
a child aged as young as two has given evidence in England with the input of an intermediary. See Owen Bowcott,
‘Two Year Old Child Gives Evidence in UK Abuse Case, The Guardian (online, 11 October 2017)
<https://www.theguardian.com/law/2017/oct/10/two-year-old-girl-gives-evidence-in-uk-abuse-case>.
412 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) 97; Transcript
of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 177, Mary
Woodward, 23 March 2016) 18203–4. A number of health practitioners and Professor Doak pointed out to SALRI
that with advances in expertise and electronic communicative technology many persons with disability are now
capable of testifying with appropriate support. See also above n 257.
413 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 177,
Mary Woodward, 23 March 2016) 18204.
414 Ibid.
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1.5.9
However, the intermediary role is widely perceived to have proved successful in both the
investigative and court contexts.415 The role has been seen as pivotal in bringing about cultural change
to improve the position of vulnerable parties and to facilitate the provision of their best evidence.416
As one study notes:
One of the benefits of the intermediary program is the culture shift it engenders within the legal
professional. It requires legal counsel to become more skilled at simplifying their questions and
adapting their practices to the needs of the witness through the use of ground rules hearings.417

1.5.10

The comments of Lord Judge CJ are compelling:
The use of intermediaries has introduced fresh insights into the criminal justice process. There was
some opposition. It was said, for example, that intermediaries would interfere with the process of
cross-examination. Others suggested that they were expert witnesses or supporters of the witness.
They are not. They are independent and neutral. They are properly registered. Their responsibility
is to the court … their use is a step which improved the administration of justice and it has done
so without a diminution in the entitlement of the defendant to a fair trial.418

1.5.11
Any concerns over the cost of a CP scheme ‘need to be balanced against potential savings
to court and prosecution time’, 419 as well as improved and more cost-effective police interview
processes and the better quality of evidence.420
1.5.12
There is general agreement that the overall quality of the trial is enhanced when a witness
is able to give the best quality evidence they can.421 Vulnerable parties have been assisted through the
input of an intermediary to give their best evidence in various innovative ways.422 The existing research

See, for example, Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the
Criminal Justice System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3)
Psychiatry, Psychology and Law 453, 457–9, 461; Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and
Intermediaries Discuss the Intermediary System in England and Wales’ (2015) 19(3) International Journal of Evidence
and Proof 154-171; Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving
Communication for Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015); Department of Justice,
Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January 2015); Victim’s
Commissioner for England and Wales, A Voice for the Voiceless: A Review into the Provision of Registered Intermediaries for
Children and Vulnerable Victims and Witnesses (Report, January 2018).
416 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) 96, 98.
417 Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’
(2019) 43(5) Criminal Law Journal 325, 335.
418 Lord Judge CJ, ‘Vulnerable Witnesses in the Administration of Criminal Justice’ (17 th Australian Institute of Judicial
Administration Oration in Judicial Administration, Sydney, 7 September 2011).
419 Kirsten Hanna and Emily Henderson, Child Witnesses in the NZ Criminal Courts: Issues, Responses, Opportunities: Report
(Chief Victims’ Adviser, 2017) 31. See also Department of Justice, Northern Ireland Registered Intermediaries Schemes
Pilot Project: Post-Project Review (2015) 11. The Northern Ireland pilot found the average cost of professional CPs
was for victims and witnesses at the police stage (590 pounds per case); witnesses and victims at court stage (1117
pounds per case); suspects at police stage (560 pounds per case) and accused at court stage (468 pounds per case)
at 12.
420 Kirsten Hanna and Emily Henderson, Chief Victims’ Adviser to Government, Child Witnesses in the NZ Criminal
Courts: Issues, Responses, Opportunities (Report, 2017) 29, 30; Department of Justice, Northern Ireland Registered
Intermediaries Schemes Pilot Project (Post Project Review, January 2015)15–17.
421 Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007) 59–61.
422 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015); Victim’s Commissioner for England and
Wales, A Voice for the Voiceless: A Review into the Provision of Registered Intermediaries for Children and Vulnerable Victims
415
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suggests that a vulnerable person’s ability to communicate can significantly improve through the use
of an intermediary.423 Commentators have noted that an intermediary offers ‘significant advantages to
courts and to witnesses in improving the quality and quantity of evidence given by [vulnerable]
witnesses’,424 and that ‘[w]itness intermediaries can mean the difference between vulnerable witnesses
communicating their best evidence or not communicating at all’.425
1.5.13
A 2007 Report for the English Ministry of Justice tracked 102 cases, 27 of which had
ended after a suspect had been charged. It was considered by participants that at least half of the trial
cases would not have reached the trial stage without the intermediary’s involvement.426
1.5.14
An evaluation in Northern Ireland also found ‘no doubt’ that access to justice for
vulnerable people was increased through the input of the intermediary role and police ‘are now able to
interview individuals with significant communication difficulties where previously this may not have
been the case’. 427 The review found ‘numerous examples’ of cases of alleged crimes being committed
against very vulnerable victims, possibly targeted due to their vulnerability and perceived inability to
communicate, were now forwarded to the DPP with a view to prosecution.428
1.5.15
These themes also emerged in SALRI’s consultation. As one rural health practitioner
emphasised, the intermediary role will help people who would otherwise be put in the ‘too hard basket’.
The application of the CP role to suspects and accused was also a recurring theme of both SALRI’s
research and consultation.429 SALRI reiterates it is necessary this component is not overlooked.

and Witnesses (Report, January 2018) 10 [8]. In one case the intermediary asked the court to allow the child to hold
a cushion over her face when she had to testify in a sexual assault which helped her feel less embarrassed. See Amy
Watts, To Investigate Models of Intermediaries for Child Victim and Witnesses in the Criminal Justice System in England, Ireland,
Austria and Norway (Churchill Fellow’s Report to the Winston Churchill Fellowship of Australia, 2 January 2014)
20. In another case, body parts were numbered so the child could describe what had happened without having to
say sexualised words. See Victim’s Commissioner for England and Wales, A Voice for the Voiceless: A Review into the
Provision of Registered Intermediaries for Children and Vulnerable Victims and Witnesses (Report, January 2018) 20. See also
above n 132; below n 1292, [15.3.6].
423 See, for example, Catherine Wiseman-Hakes et al, ‘Examining the Efficacy of Communication Partner Training
for Improving Communication Interactions and Outcomes for Individuals with Traumatic Brain Injury: A
Systematic Review’ (2020) 2(1) Archives of Rehabilitation Research and Clinical Translation 100036, 100037–8.
424 Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155, 166, 171; Penny Cooper and Michelle
Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An International Comparison of Three
Versions of the English Intermediary Model’ (2017) 21(4) International Journal of Evidence and Proof 351, 364; Brendan
O’Mahony, ‘The Emerging Role of the Registered Intermediary with the Vulnerable Witness and Offender:
Facilitating Communication with the Police and Members of the Judiciary’ (2010) 38(3) British Journal of Learning
Disabilities 232, 235; Kimberly Collins, Natalie Harker and Georgios Antonopoulos, ‘The Impact of the Registered
Intermediary on Adults’ Perceptions of Child Witnesses: Evidence from a Mock Cross Examination’ (2017) 23(2)
European Journal on Criminal Policy and Research 211.
425 Thelma Agnew, ‘Finding a Voice’ (2006) 9(7) Mental Health Practice 10, 10.
426 Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go-Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007).
427 Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January 2015)
15 [41].
428 Ibid.
429 See also below [1.5.18]–[1.5.20].
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1.5.16
The English Witness Intermediary Scheme is considered best practice430 and has been
used as a model to develop similar schemes in various Australian jurisdictions. 431 However, it is
important to note that the English model ‘provided a template but not a blueprint’432 and it is necessary,
if the CP role is worthwhile, to formulate a CP scheme that is best suited to the particular circumstances
of South Australia. For example, South Australia’s size and large rural and traditional Aboriginal
population would make a centralised expert-based model as in Tasmania or NSW433 impracticable and
inappropriate (as SALRI was repeatedly told by Aboriginal community members, Elders and rural
service providers).434 An English expert only model would also prove problematic in South Australia.
1.5.17
SALRI highlights, as made clear in consultation by parties such as the Member for Frome,
the Hon Geoff Brock MP, the Deputy Mayor of Port Pirie, Alan Zubrinich, regional service providers,
members of Aboriginal communities and regional and rural health and legal practitioners, that any CP
model must be able to operate effectively in regional, remote and remote and Aboriginal communities
and should not be an effectively Adelaide-only model. This accords with the original intention of the
CP model. As Greg Weir, a representative of the South Australian Attorney-General’s Department,
told the Child Abuse Royal Commission:
I would describe the climate as positive, but, yes, there are some, over time, concerns that have
been raised, including with respect to our ability to provide the [CP] services across the entire state,
which is a matter I was going to refer to at one point. We want a model that is able to work from
Adelaide to south east, to Mount Gambier, all the way to the far west and the Arnhem [sic]435 and
Pitjantjatjara Lands, and, with that, we need to be strongly focused on meeting people’s rights,
agencies meeting their responsibilities and frontline staff, whether they be police or other agencies,
having some skills and capabilities to identify people who are vulnerable because of an intellectual

Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 285, recommendation
35.
431 New South Wales Ombudsman, Responding to Child Sexual Assault in Aboriginal Communities (Report, January 2013)
168–9; Victorian Law Reform Commission (VLRC), The Role of Victims and Crime in the Criminal Trial Process (Report,
August 2016) [7.194]–[7.236], Rec 30-31 174, 167–73 [7.194]–[7.236]; Penny Cooper, ‘A Double First in Child
Sexual Assault Cases in NSW: Notes from the First Witness Intermediary and Pre-Recorded Cross-Examination
Cases’ (2016) 41(3) Alternative Law Journal 191.
432 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons from England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39.
433 Despite its significant regional, rural and remote communities, the NSW witness intermediary program remains
limited to Sydney and Newcastle District Courts: Justice Victim’s Services, NSW Government, Children’s Champion
(Witness Intermediary) Procedural Guidance Manual (Manual, 2016) 9. NSW also has a large rural and traditional
Aboriginal population, who have been ignored with their intermediary scheme to date.
434 This was also a factor in the design of the original model. ‘One of the factors which we found as part of our
research and our consultation was that though, as we heard from the last two very interesting speakers or very
interesting witnesses, there was a lot of value from the model, the intermediary model used in the UK, it couldn’t
be transplanted 100 per cent in South Australia, having regard to the fact that South Australia has a comparatively
small population, I think about 1.6 million, a very large State in terms of size, and also the particular challenges
and issues in dealing with the traditional Aboriginal population in the lands in remote and regional areas’:
Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179,
Dr David Plater, 24 March 2016) 18335. See also Transcript of Proceedings, Senate Community Affairs References
Committee, Parliament of Australia, Violence, Abuse and Neglect Against People with Disability in Institutional and
Residential Settings, Including the Gender and Age Related Dimensions, and the Particular Situation of Aboriginal and Torres
Strait Islander People with Disability, and Culturally and Linguistically Diverse People with Disability (Public Hearing,
Adelaide, Greg Weir and Dr David Plater, 28 August 2015) 45, 48.
435 This is an error in the transcription. Mr Weir was referring to the APY Lands.
430
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disability but also have the supports, for example from the partnering service, that can be made
available wherever they work to try to be proactive and address any risks as early as possible.436

1.5.18
There are other issues of accessibility in existing intermediary models. ‘Scant regard has
been paid to the use, or rather lack of use, of intermediaries for suspects at the police station.’437 The
availability of the CP model to accused and suspects was often raised in SALRI’s consultation. The
South Australian CP model was clear from the outset that, unlike in other jurisdictions, it would extend
to accused and suspects as well as victims and witnesses. There was very little support in SALRI’s
consultation for excluding accused and suspects from any CP scheme, including as a pilot. The
unfairness of this suggestion, as exists under English legislation and the Tasmanian pilot model, was
often noted.438
1.5.19

SALRI concurs with this view. As the Victorian Legal Aid Service noted to the VLRC:
In order for an accused to receive a fair trial, there may be circumstances where an accused may
benefit from having specialised in-court support, similar to the support provided to vulnerable
witnesses, through the use of intermediaries. This option is already available to vulnerable
witnesses under the pilot intermediaries’ scheme.439

1.5.20
It is crucial that any CP role, consistent with the original intention of the former Attorney440
General, remains available in South Australia to not only victims and witnesses but also suspects and
accused.441 Persons with disability are significantly over-represented at all levels of the criminal justice
system, including as defendants.442 SALRI is of the view that any CP model, for reasons of consistency
and fairness, should be open to suspects and accused as part of both any pilot and long term model.

Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Greg Weir, 29 November 2016) 23910.
437 Penny Cooper and David Wurtzel, ‘A Day Late and a Dollar Short: In Search of an Intermediary Scheme for
Vulnerable Defendants in England and Wales’ [2013] (1) Criminal Law Review 4, 13.
438 See also Jenny McEwan, ‘Vulnerable Defendants and the Fairness of Trials’ [2013] (2) Criminal Law Review 100;
Samantha Fairclough, ‘Speaking Up for Injustice: Reconsidering the Provision of Special Measures through the
Lens of Equality’ [2018] (1) Criminal Law Review 4.
439 Victorian Legal Aid Service, Submission No 27 to Victorian Law Reform Commission, Improving the Response of the
Justice System to Sexual Offences (23 December 2020) 31 <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_27_Victoria_Legal_Aid_final.pdf>.‘For accused people with a cognitive
impairment, we find there is a lot of non-legal work required of their advocates to support them through the
proceedings. Having an independent support like those available to witnesses would assist the conduct of these
proceedings’. See also Law Institute of Victoria, Submission No 40 to Victorian Law Reform Commission,
Improving the Response of the Justice System to Sexual Offences (15 January 2021) 10–11
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_40_Law_Institute_of_Victoria_final.pdf> See also at: Rec 20, 32.
440 The Disability Justice Plan and the Vulnerable Witnesses Act reflected the then Government’s ‘commitment to provide
a modern and fair criminal justice system that is more responsive to the interests of people with disability, whether
as victims, witnesses, suspects or defendants, and to ensure they are better served by the justice system’: South
Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1041 (Hon John Rau).
441 Jacqueline Giuffrida and Anita Mackay, ‘Extending Witness Intermediary Schemes to Vulnerable Adult
Defendants’ [2021] Current Issues in Criminal Justice 1-19. In R v Dixon [2013] EWCA Crim 465, the English Court
of Appeal highlighted the responsibility of trial judges to actively ensure the effective participation of vulnerable
defendants, including the use of an intermediary. See also R v Grant-Murray [2017] EWCA Crim 1228.
442 See, for example, Eileen Baldry et al, ‘Reducing Vulnerability to Harm in Adults with Cognitive Disabilities in the
Australian Criminal Justice System’ (2013) 10(3) Journal of Policy and Practice in Intellectual Disabilities 222; New South
Wales Law Reform Commission, People with Cognitive and Mental Health Impairments in the Criminal Justice System:
Diversion (Report No 135, June 2012) 135; KA Vanny et al, ‘Mental Illness and Intellectual Disability in Magistrates
436
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1.5.21
It was universally considered in SALRI’s consultation that a user pays CP model is
undesirable and undermines effective access to and participation in the justice process for parties with
complex communication needs. There was overwhelming support, consistent with overseas and
interstate intermediary models, for a CP model to be funded and managed in some way by the State
Government.443 This is the approach taken in Tasmania. SALRI, whilst fully acknowledging the many
demands on the public purse in a tight fiscal climate, agrees with this approach. There is a need for a
CP model to be ‘owned’ by the Government for confidence, accountability and operation with
responsibility and oversight for the CP scheme preferably vested in a Minister of the South Australian
Government (though it is inappropriate for SAPOL to have oversight of any CP scheme).444
1.5.22
SALRI proposes that the current user pays model of the CP scheme should be replaced
with a flexible Government run model largely funded by the South Australian Government with input,
where appropriate, from the Commonwealth Government.445 SALRI suggests that, in the event the
CP scheme is fully funded by the South Australian Government, consideration should be given to
implementing a cost recovery model, where appropriate.446
1.5.23
SALRI suggests that Communication Partners should be seen as a resource designed to
assist people within the justice system with the aim of enhancing their access and understanding of the
legal system. In so doing, the autonomy of the individual remains paramount and a person utilising the
assistance of a Communication Partner has confidence in the process in which they are engaged.
Despite the presence of the Communication Partner, it is the person with the communication need
who should be directly engaged.
1.5.24
SALRI notes that all of its recommendations should be read as intending to extend, and
not limit, access to Communication Partners by those requiring them.
1.5.25
SALRI is of the view that the communication partner (or intermediary) model should be
retained in South Australia and should continue to apply to suspects, accused, litigants, victims and
witnesses with complex communication needs. SALRI acknowledges that the CP role is not a universal

Courts in New South Wales, Australia’ (2009) 53(3) Journal of Intellectual Disability Research 289. ‘People with mental
health disorders and cognitive impairment are significantly over-represented in the criminal justice system. This is
the case for defendants through to the population in custody. For example, in NSW people with mental health
disorders and cognitive impairment currently make up a significant proportion of people entering the criminal
justice system, being three to nine times more likely to be in prison than the general NSW population’: Ruth
McCausland et al, University of New South Wales, People with Mental Health Disorders and Cognitive Impairment in the
Criminal Justice System: Cost-Benefit Analysis of Early Support and Diversion (Report, August 2013) 1.
443 See also Royal Commission into Institutional Responses to Child Sexual Abuse, (Criminal Justice Report, August 2017) 96–
9, recommendation 59. ‘We recognise the costs of intermediary schemes. There are costs in establishing the scheme
and paying intermediaries. There are also likely to be costs for prosecution and defence agencies and the costs of
meeting additional demands on court time and court resources. States and territories should work to make
intermediary schemes available as quickly as possible but recognising that they may need to be expanded
incrementally over time — potentially by area and by eligibility — as resources allow’: at 98.
444 In the event a cost recovery model is implemented for the Communication Partner scheme, SALRI supports
amendments being made, if required, to law and policy governing Victims of Crime Compensation to allow for
consideration of the cost of the CP in any award. See also below Rec 4.
445 See below Rec 47 for CP assistance in the Federal Courts. There should also be scope for an individual with
complex communication needs to utilise their own privately paid suitable and approved CP if they so wish. This
could, for example, be appropriate in the NDIS context.
446 In the event a cost recovery model is implemented for the Communication Partner scheme, SALRI supports
amendments being made, if required, to law and policy governing Victims of Crime Compensation to allow for
consideration of these costs in any award. See also below Rec 4.
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solution to address the many issues confronting parties with complex communication needs, but the
strong result of its consultation and research is that the CP role has value and should be retained and
indeed enhanced.
1.5.26
SALRI was told that the various piecemeal amendments since the 2015 Vulnerable Witnesses
Act have rendered the statutory framework relating to the use of CPs and the vulnerable witnesses
framework increasingly difficult to follow. There will be further amendments in this area if or when
the Statutes Amendment (Child Sexual Abuse) Bill presently before the South Australian Parliament
comes into effect. This complexity is compounded by the role of various Court Rules.447 The Chief
Judge’s recent ‘Information to the Profession’ relating to a form of ground rules hearings (see Part 17)
adds to this complexity. Knowmore, for example, suggested to SALRI that South Australia should
introduce ‘a new, comprehensive legislative framework for the use of communication partners’.
Knowmore explained that ‘a revised legislative framework and a clear approach to implementing and
evaluating the new [CP] model … would have important benefits in terms of increasing the use of
communication partners in South Australia and improving outcomes for witnesses and the justice
system.’ SALRI agrees with this suggestion.
1.5.27
SALRI therefore suggests that, for clarity and ease of reference, in light of the increasing
complexity of the relevant law regarding vulnerable witnesses, suspects and communication assistance,
consideration should be given to a rewrite and/or consolidation of the relevant law in one Act.
1.5.28

Recommendations

RECOMMENDATION 1
SALRI recommends that the communication partner (or intermediary) model should be
retained in South Australia and should continue to apply to suspects, accused, litigants, victims
and witnesses with complex communication needs.
RECOMMENDATION 2
SALRI recommends that responsibility and oversight for the Communication Partner scheme
should be vested in a Minister of the South Australian Government.
RECOMMENDATION 3
SALRI recommends that the current user pays model of the Communication Partner scheme
should be replaced with a flexible Government run model largely funded by the South
Australian Government with input, where appropriate, by the Commonwealth Government
(see recommendations for Communication Partner assistance in the Federal Courts).
RECOMMENDATION 4
SALRI recommends that in the event the Communication Partner scheme is fully funded by
the South Australian Government, consideration should be given to implementing a cost
recovery model, where appropriate.

See Greg Weir, Royal Commission into Institutional Responses to Child Sexual Assault (Statement of Witness, 24 November
2016).
447
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Part 2 – Psychological Context and Wider Issues
2.1

Introduction

2.1.1
This Part discusses the psychological context, role and rationale of CPs to assist
participants in legal processes with a complex communication need to provide their best evidence. The
term ‘complex communication needs’ is not to be narrowly defined.448 It is essential to understand the
diversity present among persons with complex communication needs,449 the various barriers to their
effective participation in legal proceedings, and how CPs may facilitate and ensure communication
with vulnerable parties is as ‘complete, accurate and coherent as possible’ during police and other
interviews and the trial process.450 In considering this, it is also essential to assess who is best placed to
act as a CP, the nature and scope of their role and any training requirements.451 These issues are
discussed in further detail below.452 While it is acknowledged that many investigators, legal practitioners
and judicial officers are aware that clients, suspects, accused, victims and witnesses may have complex
communication needs and seek to modify or adapt their questioning processes, evaluating whether this
is sufficient to enable persons with complex communication needs to effectively participate in the
proceedings and provide their best evidence is also essential.
2.1.2
There has been extensive concern over the situation of vulnerable parties within the
criminal justice system over recent years.453 These concerns have been reiterated by successive Royal
Commissions454 and many other enquiries.455 Over recent years there has been a ‘growing recognition

South Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898 (Hon Gail Gago MLC): ‘communication
is broader than spoken language’. See also South Australia, Parliamentary Debates, Legislative Council, 18 May 2016,
3934; South Australia, Parliamentary Debates, Legislative Council, 9 June 2016, 4239–42.
449 This could be children, persons with disability or cognitive impairment, Aboriginal communities, members of
multicultural communities, victims of domestic violence or sexual abuse. See also South Australia, Parliamentary
Debates, Legislative Council, 9 June 2016, 4239–42.
450 Penny Cooper Tell Me What’s Happening 3: Registered Intermediary Survey 2011 (Report, 2012) 2.
451 The training of CPs was singled out to SALRI as a key item. See also below Part 11.
452 See also below Part 3.
453 See, for example, Annie Cossins, ‘Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard or an
Opportunity to Confuse?’ (2009) 33(1) Melbourne University Law Review 68; Annie Cossins, National Child Sexual
Assault Reform Committee, Alternative Models for Prosecuting Child Sexual Offences in Australia (Report, March 2010);
Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155; DLA Piper, Background Paper on Access to
Justice for People with Disability in the Criminal Justice System (Report, 2013).
454 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020).
455 See, for example, Victorian Law Reform Commission, Sexual Offences Final Report (Report No 78, July 2004); Robyn
Layton, Government of South Australia, Our Best Investment: A State Plan to Protect and Advance the Interests of Children
(Child Protection Review, March 2003); Queensland Law Reform Commission, The Receipt of Evidence by Queensland
Courts: The Evidence of Children (Report No 55, December 2000); Annie Cossins, ‘Cross Examination in Child Sexual
Assault Trials: Evidentiary Safeguard or an Opportunity To Confuse?’ (2009) 33(1) Melbourne University Law Review
68; Annie Cossins, National Child Sexual Assault Reform Committee, Alternative Models for Prosecuting Child Sexual
Offences in Australia (Report, March 2010); Rosie McLeod et al, Ministry of Justice, Court Experience of Adults with
Mental Health Conditions, Learning Disabilities and Limited Mental Capacity (Report, Ministry of Justice Research Series
8/10, July 2010); Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report
No 84, 1997); Law Reform Committee, Parliament of Victoria, Report of the Law Reform Committee for the Inquiry into
Access to and Interaction with the Justice System by People with an Intellectual Disability and their Families and Carers (Report,
Parliamentary Paper No 216, 2013); Joint Select Committee on Sentencing of Child Sexual Assault Offenders,
448
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among practitioners and policy-makers of the significance and implications of vulnerability within the
criminal justice system’.456 As Cooper and Mattison note:
Children and adults with disabilities or disorders affecting communication face numerous
challenges in the criminal justice system, and research has long documented the ways in which
some of these challenges can be addressed.457 The experiences and challenges faced by vulnerable
people with communication needs who have not been appointed an intermediary, centre upon
appropriate adjustments to the criminal justice process not taking place, and their needs not being
appropriately met by police, advocates and judges. This can lead to a breakdown in communication
which can reduce the quality of the evidence obtained or, additionally in the case of the accused,
their ability effectively to engage with their legal advisor. A breakdown in communication can have
detrimental effects upon that vulnerable person’s experience of the criminal justice process, the
fairness of the outcome and other people’s perceptions of the fairness of the system. Thus, the
impact of the intermediary role goes beyond facilitating communication.458

2.1.3
However, these concerns are not confined to the criminal law and have wider
459
application.
2.1.4
The traditional view has been to regard vulnerable parties such as children and persons
with disability as unreliable witnesses. 460 As the ALRC noted: ‘The common law in Australia has
traditionally viewed children as unreliable witnesses. The perception has been that children are prone
to fantasy, that they are suggestible and that their evidence is inaccurate.’461 There was a tendency to
treat children ‘almost as if they were a different species’. 462 A similar view has been propounded

Parliament of New South Wales, Every Sentence Tells a Story: Report of Sentencing of Child Sexual Assault Offenders (Report
No 1/55, October 2014) vii, 88–95 [5.100]–[5.135].
456 Jessica Jacobson, ‘Introduction’ in Penny Cooper and Heather Norton (eds), Vulnerable People and the Criminal Justice
System: A Guide to Law and Practice (Oxford University Press, 2017) 2.
457 Ray Bull, ‘The Investigative Interviewing of Children and other Vulnerable Witnesses: Psychological Research and
Working/Professional Practice’ (2010) 15(1) Legal and Criminological Psychology 5.
458 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 363–4.
459 Civil Justice Council, Vulnerable Witnesses and Parties with Civil Proceedings: Current Position and
Recommendations for Change (Consultation Paper, August 2019).
460 Michael Harris and Gregor Urbas, ‘Children’s Unsworn Evidence: Historical Developments and Contemporary
Issues’ (2017) 40(4) University of New South Wales Law Journal 1392.
461 Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report No 84, 1997)
[14.15]. See also J Heydon, Evidence: Cases and Materials (Butterworths, 2nd ed, 1984) 84; Australian Law Reform
Commission and New South Wales Law Reform Commission, Family Violence: A National Legal Response (ALRC
Report No 114, NSWLRC Report No 128, October 2010) vol 2, 311 [28.11]. ‘The law is skeptical of the capacity
of children to observe and recall events accurately, to appreciate the need to tell the truth, and to resist the influence
of other people. Children are commonly thought to have great difficulty distinguishing fantasy from reality, and
to be readily confused by an exaggerated curiosity about sexuality’: Barry Nurcombe, ‘The Child as Witness:
Competency and Credibility’ (1986) 25(4) Journal of the American Academy of Child Psychiatry 473, 473.
462 John Spencer and Rhona Finn, The Evidence of Children: The Law and Psychology (Oxford University Press, 2nd ed, 1990)
287. In R v Wallwork (1958) 42 Cr App Rep 153, 161 the English Court of Appeal found that ‘the jury could not
attach any value to the evidence of a child of five: it is ridiculous to suppose they could’.
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regarding witnesses with disability. 463 Indeed, despite modern research 464 and many reforms, these
negative perceptions persist.465
2.1.5
While it is now well established that both children 466 and persons with disability or
cognitive impairment467 are ‘capable of providing credible and reliable evidence’ when provided the
right support, 468 prevailing social attitudes may prevent these supports being made sufficiently
available. It is argued that children and persons with disability or cognitive impairment who interact
with the legal system; whether as a victim, witness, suspect or defendant, despite various reforms, may
still not be provided adequate access to justice in South Australia. It is vital that this omission is
addressed. As an English study notes:
Access to justice, just procedures and fair hearings are essential elements of our justice system. To
ensure the system works properly such elements need to cater for parties and witnesses, who by
reason of mental or physical disability/disorder, impairment of intellectual or social functioning,
fear or distress, are vulnerable.469

Janine Benedet and Isabel Grant, ‘Taking the Stand: Access to Justice for Witnesses with Mental Disabilities in
Sexual Assault Cases’ (2012) 50(1) Osgoode Hall Law Journal 1, 9; Law Council of Australia, The Justice Project: People
with Disability (Final Report, August 2018) 46–9.
464Australasian Institute of Judicial Administration, Bench Book for Children Giving Evidence in Australian Courts (Bench
Book, 2020) 41–43, 46–51; Janine Benedet and Isabel Grant, ‘Taking the Stand: Access to Justice for Witnesses
with Mental Disabilities in Sexual Assault Cases’ (2012) 50(1) Osgoode Hall Law Journal 1, 12.
465 Crissa Sumner-Armstrong and Peter Newcombe, ‘The Education of Jury Members: Influences on the
Determinations of Child Witnesses’ (2007) 13(3) Psychology, Crime and Law 229; Law Reform Committee, Parliament
of Victoria, Report of the Law Reform Committee for the Inquiry into Access to and Interaction with the Justice System by People
with an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 104–5; Australian
Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws (Discussion Paper No 81, May
2014) [7.106]–[7.109]; Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018)
46–9; Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Criminal Justice System
Issues Paper, January 2020) 7: Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability
(Overview of Responses to the Criminal Justice System Issues Paper, December 2020) 4–5, 12. ‘A hoary
assumption of the law is that children are more prone to false-memory reports than adults, and hence, their
testimony is less reliable than adults’: C Brainerd and V Reyna, ‘Reliability of Children’s Testimony in the Era of
Developmental Reversals’ (2012) 32(3) Developmental Review 224.
466 Robyn Layton, ‘The Child and the Trial’ in Justice Tom Gray, Martin Hinton and David Caruso (eds), Essays in
Advocacy (Barr Smith Press, 2012) 201; Australasian Institute of Judicial Administration, Bench Book for Children
Giving Evidence in Australian Courts (Bench Book, 2020) 41–43, 46–51. ‘There is no scientific basis for any
presumption against a child’s credibility as a witness’: at 48.
467 See, for example, Mark Kebbell and Chris Hatton, ‘People with Mental Retardation as Witnesses in Court’ (1999)
37(3) American Journal of Mental Retardation 179; Mark Kebbell, Christopher Hatton and Shane Johnson, ‘Witnesses
with Intellectual Disability in Court: What Questions Are Asked and What Influence Do They Have?’ (2004) 9(1)
Legal and Criminological Psychology 23; Rebecca Milne and Ray Bull, ‘Interviewing Witnesses with Learning Difficulties
for Legal Purposes’ (2001) 29(3) British Journal of Learning Disabilities 93, 96; Marguerite Temes and John Yuille,
‘Eyewitness Memory and Eyewitness Identification Performance in Adults with Intellectual Disabilities’ (2008)
21(6) Journal of Applied Research in Intellectual Disabilities 519; Janine Benedet and Isabel Grant, ‘Taking the Stand:
Access to Justice for Witnesses with Mental Disabilities in Sexual Assault Cases’ (2012) 50(1) Osgoode Hall Law
Journal 1, 12.
468 Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect against People
with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular
Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse People with
Disability (Report, November 2015) 163. See also Attorney General’s Department (SA), Disability Justice Plan 20142017 (June 2014).
469 Civil Justice Council, Vulnerable Witnesses and Parties with Civil Proceedings: Current Position and Recommendations for Change
(Consultation Paper, August 2019) 4[1].
463

30

2.1.6
The CP role sought to address this omission. The role of the CP is to ensure that
communication with vulnerable parties is as ‘complete, accurate and coherent as possible’ during police
and other interviews and the trial process.470 The rationale of the CP role was explained as follows:
This is a very important initiative by the State Government and it is one that I am sure most people
will welcome. It is very important that there is communication support in police interviews and in
court, and this was a strong theme that arose from the community consultation in the development
of the Disability Justice Plan. A key initiative in the Disability Justice Plan is the introduction of trained,
independent volunteer communications partners. These are people who will play a similar role to
interpreters for people with complex communication needs. The Statutes Amendment (Vulnerable
Witnesses) Act 2015 provides a statutory basis for the introduction of communication partner
services. The objective of the service is to provide trained independent volunteer personnel to
facilitate communication between vulnerable victims, witnesses, suspects and defendants with
complex communication needs in their contact with the criminal justice system .471

2.1.7
The Attorney-General expressed his expectation that the CP role and the Communication
Partner Service, combined with the specialist training, legislative reform and other measures in the
Disability Justice Plan, ‘will make South Australia a leading jurisdiction in improving access to justice for
people with a disability.472 The extent to which the CP role has fulfilled its initial expectations to date
in South Australia is perhaps debatable.
2.2

People with Complex Communication Needs

2.2.1
The definition of, and even the term, ‘complex communication needs’ is sometimes
473
contentious. SALRI acknowledges the term does not command universal acceptance, 474 but for
consistency with the existing legislation, and elsewhere, has used this term for this Report.
2.2.2

The statutory definition is wide. Section 4(2) of the Evidence Act 1929 (SA) provides:
[A] witness who is to give oral evidence in proceedings will be taken to have complex
communication needs if the witness’s ability to give the evidence is significantly affected by a
difficulty to communicate effectively with the court, whether the communication difficulty is
temporary or permanent and whether caused by disability, illness, injury or some other cause.475

2.2.3
SALRI notes that persons with complex communication needs comprise a diverse group
of individuals, whose complex communication needs may arise from a genetic condition, illness,
accident/injury or may be age-related (due to normal developmental milestones in children or related
to cognitive decline in ageing). Such individuals may include, but are not limited to, children, people
with physical disabilities, developmental delays or intellectual disability, cognitive impairments, autism
spectrum disorders, acquired brain injuries, older people with physical or cognitive functioning decline,

Penny Cooper, Tell Me What’s Happening 3: Registered Intermediary Survey 2011 (Report, 2012) 2.
South Australia, Parliamentary Debates, House of Assembly, 10 March 2016, 4709 (Hon John Rau, Attorney-General).
472 Ibid.
473 See also Glossary.
474 A number of parties in consultation, such as Knowmore, urged SALRI to find another expression, noting that
many people with complex communication needs would not identify as such themselves.
475 The term is wider than disability and is not intended to have a prescriptive or narrow interpretation. Some
elaboration of this term was provided in the Parliamentary debate. See South Australia, Parliamentary Debates,
Legislative Council, 9 June 2016, 4239–42.
470
471
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and those who have experienced significant trauma or whom have mental health issues. The term
‘complex communication needs’ can capture these and other situations where communication
assistance would be beneficial such as the effects of trauma and cultural considerations.
2.2.4
The term ‘complex communication needs’ should not be narrowly defined. 476 The
Minister provided some clarification on the term in the Legislative Council:
[T]he infinite variety of conditions and situations that may amount to complex communication
needs … The term should be wider than an intellectual disability or a cognitive impairment but
should not be too expansive or broad as to unduly diminish the concept and its workability. It was
to be a complex communication need and not a mere communication need. For example, a mild
stutter would not amount to a complex communication need … a witness who is to give oral
evidence in proceedings will be taken to have complex communication needs if the witness’s ability
to give the evidence is significantly affected by a difficulty to communicate effectively with the
court, whether the communication is difficulty is temporary or permanent, and whether caused by
disability, illness, injury or some other cause. However, the witness who is to give oral evidence in
proceedings whose native language is not English, will not be taken to have complex
communication needs merely because the witness is not reasonably fluent in English. Although
the witness may be entitled to give the evidence through an interpreter under section 14 of the
Evidence Act 1929. To provide some context, I have an example of a complex communication need.
The term ‘complex communication need’ could cover a wide range of situations. I repeat: it is not
and is not intended to be a prescriptive term. Communication involves speaking, hearing, listening,
understanding, social skills, reading, writing, and using voice. People who have significant difficulty
with any aspect of communication — for example, as a result of disability or age — could be
considered to have complex communication needs. Communication impairment can be related to
a disabling condition or have no known cause. It could include a person with autism disorder who
has limited verbal skills. Another example might be a person who is suffering the effects of foetal
alcohol spectrum disorder. The mere fact that the person may not speak English would not
amount to complex communication needs, but combining this with the effects of FASD could be.
The term ‘complex communication needs’ would not include nervousness, excitability, a mild
stutter or problems in communication due to intoxication through drink or drugs. It will have to
be determined on a case-by-case basis. The impact of communication impairment can involve
difficulties that can be temporary or last a lifetime.477

476

South Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898 (Hon Gail Gago MLC); South Australia,
Parliamentary Debates, Legislative Council, 18 May 2016, 3934; South Australia, Parliamentary Debates, Legislative
Council, 9 June 2016, 4239–42.

477

South Australia, Parliamentary Debates, Legislative Council, 9 June 2016, 4240–1.
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2.2.5
Indeed, a complex communication need may also arise from trauma 478 (including for
member of Aboriginal communities)479 and culture480 as SALRI was often told. People from CALD
backgrounds may also experience complex communication needs due to differing cultural expectations
and understandings and potential issues with language production and reception. Indeed, a theme often
relayed to SALRI in consultation is that ‘culture’ or cultural considerations should be treated as a form
of complex communication needs for members of both Aboriginal communities481 and at least some
CALD communities.482
2.2.6
SALRI was reminded in consultation that a complex communication need may also arise
on the circumstances of the matter at hand, to justify consideration of a CP or other special measures

The effects of family violence and especially child sexual abuse on victims were raised to SALRI in this context.
Knowmore, drawing on the work of the Child Abuse Royal Commission told SALRI: ‘The vulnerability of many
victims and survivors of child sexual abuse (and indeed, victims and survivors of sexual assault generally), which
can affect their capacity to give evidence… This observation completely accords with the experience of our service
in working with survivors; many struggle to make any form of detailed disclosure about their abuse, and require
support to do that in a way that helps to ensure their wellbeing and safety. We therefore welcome the
acknowledgment of communication needs caused by trauma in the Tasmanian legislation and suggest that
consideration be given to incorporating this into South Australia’s provisions.’ See also Evidence (Children and Special
Witnesses) Act 2001 (Tas) s 7F(2)(c).
479 Such effects of trauma in this context can be intergenerational. The Law Council notes the effects of
intergenerational trauma for many Aboriginal people: Law Council of Australia, The Justice Project: Aboriginal and
Torres Strait Islander Peoples (Final Report, August 2018) 30. See also Australian Law Reform Commission, Pathways
to Justice: Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples (Report No 133, December
2017) 52 [1.68]–[1.69].
480 This has particular application for Aboriginal communities, but it may arise elsewhere, as for CALD communities.
See also below [2.3.78]–[2.3.89].
481 See further the discussion in Part 6.
482 This point was raised to SALRI by several health practitioners and service providers who work with multicultural
communities. See also below [2.3.78]–[2.3.89].
478
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for victims of domestic violence 483 or sexual abuse. 484 The profound effects raised by both family
violence485 and/or sexual abuse486 are obvious.
2.2.7
It is difficult to obtain reliable statistics in Australia as to the prevalence of speech and
communication disabilities. In 2018, nationally 17.7% (4.4 million people) and 19.4% of South
Australians were noted to have a disability, with 23.2% reporting a mental or disorders, and neurotic,
stress related and somatoform disorders) as their main disability.487 Of further note, in 2017/2018, 4.8

Several parties such as Zita Ngor of the Women’s Legal Service noted the effects of family violence on victims and
the application of the CP role in this context. See also Domestic Abuse Act 2021 (UK). This Act provides that victims
of domestic abuse are automatically eligible for special measures on the grounds of fear or distress. The Act defines
domestic abuse broadly to include physical sexual, economic and psychological abuse, as well as coercive or
controlling behaviour, between people who are ‘personally connected’ with each other: at s 1. Victims will be
automatically eligible for special measures whenever it is alleged the behaviour of the accused falls within that
definition. However, whether any special measures are ultimately provided in a particular case still depends on
whether the court considers they would be likely to improve the quality of the witness’s evidence (taking into
account the witness’s wishes and the ability of parties to effectively test the evidence).
484 Several parties have noted to the VLRC that the effects of sexual abuse and the difficulties in recounting such abuse
are such that a CP should be available to assist victims. The Victorian Victims of Crime Commissioner argued that
the CP role should be extended to assist victims of sexual assault. ‘While it is now accepted that the questioning
techniques used by counsel during cross-examination affect young victim-survivors and victim-survivors with
disability from giving “full, accurate and coherent” evidence, this same proposition could be extended to a broader
cohort of victim-survivors in sexual assault cases. Trauma can affect cognition, resulting in alternations to cognitive
processes such as memory, attention, planning and problem-solving. For this reason, any victim-survivor of sexual
assault who is likely to experience distress, confusion and secondary trauma while being cross-examined should
have access to the safety and structure of the intermediary program’: Victims of Crime Commissioner, Submission
No 45 to Victorian Law Reform Commission, Victorian Law Reform Commission: Improving the Response of the Justice
System to Sexual Offences (January 2021) 65. See also Sexual Assault Services Victoria. Submission No 17 to Victorian
Law Reform Commission, Improving the Response of the Justice System to Sexual Offences (December 2020) 43.
485 Government of South Australia, Domestic Violence: Discussion Paper (Discussion Paper, July 2016) 4–5. ‘Domestic
violence has a significant effect on South Australia. Its terrifying impact on individuals can be psychological or
physical and, too often, fatal. Domestic violence permeates every level of society and endangers people of all
backgrounds and experiences. It has lasting effects on our children and threatens the wellbeing of our community
as a whole’: at 4. See also: ‘Family violence can cause terrible physical and psychological harm, particularly to
women and children. It destroys families and undermines communities. Sometimes children who have directly
experienced family violence or have been exposed to it go on to become victims or perpetrators of violence later
in life, so that the effect of family violence is passed to the next generation:’ Royal Commission into Family Violence
(Summary and Recommendations, Parliamentary Paper No 132, 2016) 1. These reports detail the effects of family
and domestic violence at length, see Royal Commission into Family Violence (Summary and Recommendations,
Parliamentary Paper No 132, 2016) 34–41, 65–72; Government of South Australia, Domestic Violence (Discussion
Paper, July 2016) 37–8; Social Development Committee, Parliament of South Australia, Domestic and Family Violence
(Report, April 2016) 47–64. For the issues as to Aboriginal victims of family violence, see below [6.5.38]–[6.5.42].
486 Lori Haskell and Melanie Randall, Canadian Department of Justice, The Impact of Trauma on Adult Sexual Assault
Victims (Report, 2019); Royal Commission into Institutional Responses to Child Sexual Abuse (Final Report: Volume 3
(Impacts), 2017). The investigative and trial process compounds these effects. Victims who do report sexual assault
may experience traumatising investigative and forensic processes, processes which only exacerbate their trauma
but, in some circumstances, also impact on the likelihood of a successful prosecution. While many cases never
proceed to trial, for those victims who are required to testify, the criminal trial process can be a main source of
secondary trauma. ‘For many victims, the sexual assault trial is an ordeal, sometimes described as bad or worse
than the original abuse, a place where the complainant’s behaviour is on trial’: Annie Cossins, ‘Why her Behaviour
is Still on Trial: The Absence of Context in the Modernisation of the Substantive Law on Consent’ (2019) 42 (2)
University of New South Wales Law Journal 462.
487 See Australian Bureau of Statistics, Disability, Ageing and Carers: Summary of Findings (Catalogue No 4430.0, 24
October 2019).
483

34

million488 Australians had a mental or behavioural health condition, and in 2018, 205,200 Australians
had a diagnosis of autism.489
2.2.8
In Australia, persons with disability often have need to interact with legal systems, whether
as suspects, accused, victims, witnesses or litigants.490 There is a strong causal link between disability
and contact with the criminal justice system.491 Persons with disability are significantly over-represented
at all levels of the criminal justice system as both defendants492 and victims of crime.493 One study
shows 47% of people with disability experiencing violence after age 15 compared to 34% of people
without disability.494 Key Australian statistics include that in 2016, 5.9% of women and 5.6% of men
with disability or a long-term health condition experienced violence, with the risk of violence greater
for adults with intellectual or psychological disability than those with physical disability.495
2.2.9
Additionally, women with disability are at increased risk of various forms of violence
including sexual abuse.496 The Law Council notes that people with disability, especially women:
[H]ave heightened vulnerability to crime and abuse … people with an intellectual disability are ten
times more likely to experience violence and three times more likely to be victims of assault, sexual
assault and robbery compared to those without an intellectual disability.497

Australian Bureau of Statistics, Mental Health (Catalogue No 4364.0.55.001, 12 December 2018).
Australian Bureau of Statistics, Disability, Ageing and Carers: Summary of Findings (Catalogue No 4430.0, 24 October
2019).
490 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Issues Paper: Criminal Justice
System, January 2020) 1. See also below Part 4.
491 See, for example, Eileen Baldry, ‘Disability at the Margins: Limits of the Law’ (2014) 23(3) Griffith Law Review 370;
Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 18; Royal Commission
into Violence, Abuse, Neglect and Exploitation of People with Disability (Issues Paper: Criminal Justice System, January
2020) 1.
492 See, for example, Eileen Baldry et al, ‘Reducing Vulnerability to Harm in Adults with Cognitive Disabilities in the
Australian Criminal Justice System’ (2013) 10(3) Journal of Policy and Practice in Intellectual Disabilities 222; NSW Law
Reform Commission, People with Cognitive and Mental Health impairments in the Criminal Justice System: Diversion (Report
No 135, June 2012) xv, 11–19, 48–101; KA Vanny et al, ‘Mental Illness and Intellectual Disability in Magistrates
Courts in New South Wales, Australia’ (2009) 53(3) Journal of Intellectual Disability Research 289. ‘People with mental
health disorders and cognitive impairment are significantly over-represented in the criminal justice system. This is
the case for defendants through to the population in custody. For example, in NSW people with mental health
disorders and cognitive impairment currently make up a significant proportion of people entering the criminal
justice system, being three to nine times more likely to be in prison than the general NSW population: Ruth
McCausland et al, University of New South Wales, People with Mental Health Disorders and Cognitive Impairment in the
Criminal Justice System: Cost-Benefit Analysis of Early Support and Diversion (Report, August 2013) 1.
493 See, for example, Moira Carmody, ‘Invisible Victims: Sexual Assault of People with an Intellectual Disability’ (1991)
17(2) Australia and New Zealand Journal of Development Disabilities 229; Ilana Hepner, Mary Woodward and Jeanette
Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System: The Use of Intermediaries with Individuals
with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law 453, 454; Billy Fogden et al, ‘Crime and
Victimisation in People with Intellectual Disability: A Case Linkage Study’ [2016] 16 BMC Psychiatry 170:1–9.
494 Australian Institute of Health and Welfare, People with Disability in Australia (Report, 2020) 146.
495 Australian Bureau of Statistics, Disability and Violence (Crime and Justice Statistics, 13 April 2021).
496 Australian Law Reform Commission and New South Wales Law Reform Commission, Family Violence: A National
Legal Response (ALRC Report No 114, NSWLRC Report No 128, October 2010) 1105 [24.32]. One study found
that 90% of women with intellectual disabilities have been sexually abused; and 68% of women with an intellectual
disability will be subjected to sexual abuse before they reach 18 years of age: S Salthouse and C Frohmader, ‘Double
the Odds: Domestic Violence and Women with Disabilities’ (Conference Paper, Home Truths Conference,
Melbourne, 15–17 September 2004).
497 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 4.
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2.2.10
The non-reporting of crimes by victims with intellectual disabilities is longstanding498 and
remains widespread.499
2.2.11
There are particular concerns relating to Aboriginal accused.500 Aboriginal and Torres
Strait Islander communities are disproportionately represented in Australian prison populations. In
2016, for example, Aboriginal and Torres Strait Islander people constituted just 2% of the Australian
adult population but comprised 27% of the national adult prison population.501 The reasons for the
high imprisonment rates for Aboriginal and Torres Strait Islander persons are ‘well documented’ and
‘have been repeatedly examined by numerous federal and state inquires’. 502 Research consistently
suggests that Aboriginal offenders are more likely to have complex communication needs, including
cognitive impairment or mental illness, than non-Aboriginal offenders.503 Those Aboriginal offenders
with a cognitive or mental impairment are more likely to be in contact with the criminal justice system

Kelley Johnson, Ruth Andrew and Vivienne Topp, Office of the Public Advocate, Silent Victims: A Study of People
with Intellectual Disabilities as Victims of Crime (Report, 1988).
499 See generally Victorian Equal Opportunity and Equal Rights Commission, Beyond Doubt: The Experiences of People
with Disabilities Reporting Crime (Summary Report, July 2014).
500 See, for example, Peta MacGillvray and Eileen Baldry, ‘Indigenous Australians, Mental and Cognitive Impairment
and the Criminal Justice System: A Complex Web’ (2013) 8(9) Indigenous Law Bulletin 22; Stephane Shepherd et al,
Australian Institute of Criminology, Aboriginal Prisoners with Cognitive Impairment: is this the Highest Risk Group?
(Report, October 2017); Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration
Rate of Aboriginal and Torres Strait Islander Peoples (Report No 133, December 2017).
501 Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, December 2017) 93 [3.13].
502 Senate Finance and Public Administration References Committee, Parliament of Australia Aboriginal and Torres Strait
Islander Experience of Law Enforcement and Justice Services (Report, October 2016) 75 [5.1]. The Aboriginal Legal Service
of Western Australia summarised these factors as follows:
‘[T]he reasons fall into two main categories. The first category are underlying factors that contribute to higher rates
of offending (eg, socio-economic disadvantage, impact of colonisation and dispossession, stolen generations,
intergenerational trauma, substance abuse, homelessness and overcrowding, lack of education and physical and
mental health issues). The second category is structural bias or discriminatory practices within the justice system
itself (ie, the failure to recognise cultural differences and the existence of laws, processes and practices within the
justice system that discriminate, either directly or indirectly, against Aboriginal people such as over-policing
practices by Western Australia Police, punitive bail conditions imposed by police and inflexible and unreasonable
exercises or prosecutorial decisions by police’: at 75 [5.1]. See also generally Australian Law Reform Commission,
Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples (Report No 133,
December 2017).
503 See, for example, Shannon Dias et al, Co-Occurring Mental Disorder and Intellectual Disability in a Large Sample
of Australian Prisoners’ (2013) 47(10) Australian and New Zealand Journal of Psychiatry 938; Matthew Frize, Dianna
Kenny and Christopher Lennings, ‘The Relationship between Intellectual Disability, Indigenous Status and Risk
of Reoffending in Juvenile Offenders on Community Orders’ (2008) 52(6) Journal of Intellectual Disability Research
510; Shasta Holland and Peter Persson, ‘Intellectual Disability in the Victorian Prison System: Characteristics of
Prisoners with an Intellectual Disability Released from Prison in 2003–2006’, (2011) 17(1) Psychology, Crime and Law
25; Eileen Baldry, Leanne Dowse and Melissa Clarence, Department of Families and Community Services NSW,
People with Intellectual and other Cognitive Disability in the Criminal Justice System (Report, December 2012); Stephane
Shepherd et al, Australian Institute of Criminology, Aboriginal Prisoners with Cognitive Impairment: is this the Highest
Risk Group? (Report, October 2017). One article ‘estimated that 95% of Aboriginal people appearing before courts
in WA had either cognitive disabilities or a mental illness, and said the solution should begin at better identification
and treatment of these conditions in the community:’ Calla Wahlquist, ‘Intellectually Disabled Encouraged to
Plead Guilty to Reduce Jail Time, Inquiry Told’, The Guardian (online, 19 September 2016)
<https://www.theguardian.com/australia-news/2016/sep/19/mentally-impaired-encouraged-to-plead-guilty-toreduce-jail-time-inquiry-told>.
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and consequently more likely to be remanded in custody or sentenced to a term of imprisonment.504
As one study notes:
The over-representation of Aboriginal and Torres Strait Islander people with mental and cognitive
impairment in the Australian criminal justice systems (‘CJS’), particularly in prisons, is of grave
concern. Social justice, human rights and anti-discrimination challenges emerge from the
systematic enmeshment of this group in criminal justice systems in all Australian jurisdictions.505

2.2.12
Young people with cognitive disabilities are over-represented in the criminal justice
system and likely to have frequent contact with police.506 ‘Child defendants are also often among the
most disadvantaged and the least able to give a good account of themselves.’507 There are particular
issues and concerns, as SALRI was repeatedly told in consultation, regarding Aboriginal children.508
Speech Pathologists working in the youth justice system told SALRI that many young people, and
particularly Aboriginal young people, are resistant to accepting communication assistance, thinking
‘I’ve looked after myself my whole life, I don’t see why I can’t do it now’, and not understanding their
communication needs. This compounds the barriers to justice for these young people.
2.2.13
The criminal (and indeed the civil) 509 justice system poses difficulties for people with
complex communication needs due to the requirement for people to have the capacity to understand
questions and proceedings and to communicate responses to questions in a comprehensible manner.
There are also major difficulties for even diligent lawyers, police and judicial officers in identifying
intellectual disability or cognitive impairment.510 As observed by the Tasmania Law Reform Institute:
Comprehension and communication difficulties experienced by people with complex
communication needs are exacerbated by the criminal justice process itself, by pre-trial
interviewing processes and by questioning conventions of criminal trials, particularly those of
cross-examination. A major obstacle to addressing those problems and elevating the opportunity
for people with complex communication needs to gain equal access to justice that is encountered
across the criminal justice process is the difficulty in identifying people who have communication
and comprehension difficulties.511

See Peta MacGillvray and Eileen Baldry, ‘Indigenous Australians, Mental and Cognitive Impairment and the
Criminal Justice System: A Complex Web’ (2013) 8(9) Indigenous Law Bulletin 22, 24.
505 Ibid. This over-representation may be because of brain damage or injury from causes such as fetal alcohol spectrum
disorder, economic or social disadvantage, drug use, alcohol use, inhalant use, accidents and violence: at 23.
506 Kathy Ellem and Kelly Richards, ‘Police Contact with Young People with Cognitive Disabilities: Perceptions of
Procedural (In)justice’ (2018) 18(3) Youth Justice 230, 231.
507 R v Camberwell Green Youth Court [2005] 1 WLR 393, [56] (Baroness Hale).
508 See also Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and
Torres Strait Islander Peoples (Report No 133, December 2017) 486–482 [15.5]–[15.26].See further Part 6.
509 Civil Justice Council, Vulnerable Witnesses and Parties with Civil Proceedings: Current Position and Recommendations for Change
(Consultation Paper, August 2019).
510 Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System:
The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law
453, 455.
511 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Issues Paper No 22, May 2016).
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2.3

Barriers to Effective Participation in the Legal System

2.3.1
The barriers to effective participation in legal proceedings identified for persons with
complex communication needs, whether in or out of court, include difficulties in language and
communication production and reception and in interpreting individuals’ communication efforts, as
well as issues in questioning, examination in chief and especially cross-examination due to limited
communication skills.512
2.3.2
Various issues arise. Opportunity and access barriers within the justice system have been
identified for persons with complex communication needs. Opportunity barriers identified include
practice barriers (ie, complex legal terminology and language, caregiver perpetrators, difficulties in
accessing police stations and lawyers, lack of communication resources, low use of intermediaries, slow
processes, costs and lack of interpreters), policy barriers (ie, witness competence),513 knowledge and
skills barriers (ie, legal professionals lack knowledge and training about how to work with people with
disabilities, police prioritisation of crimes and lack of skill in taking statements from people with
disability) and attitude barriers (ie, myths about people with disability, low conviction rates, lack of
multidisciplinary approach, parental and community attitudes to reporting crime/stigma, perceptions
that people with severe disability cannot report a crime, families lacking education, community
discrimination and professionals’ uncaring attitudes). Access barriers include receptive language
(whether the person with disability can understand what occurred and can recall it, and whether they
can understand what is being asked), expressive language (the person with disability’s spoken
communication may be difficult to understand, lack of relevant vocabulary, reduced concentration
span, can fail to recall details due to long time periods between events and legal processes).514
2.3.3
It is beyond the scope of this Report to describe all of the conditions and situations that
may amount to a complex communication need. Information has been provided with regards to
children, people with neurodevelopmental disorders, physical disabilities and those who have
experienced mental health difficulties and/or trauma. For more detailed reviews about people with
disability, the elderly and Aboriginal communities, refer to Parts 4, 5, and 6, respectively.

Children
2.3.4
In the course of typical human development, children progress through a number of
stages in their cognitive development. According to Piaget, the four stages of cognitive development
are Sensorimotor (18-24 months), Pre-operational (18-24 months to 7 years), Operational (7-11 years)

See generally Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 1–85.
Evidence Act 1929 (SA) s 9. The distinction between sworn and unsworn evidence in South Australia is problematic
as is the existing requirement to effectively warn the jury that sworn evidence is superior to unsworn evidence.
SALRI’s next reference is to examine the role and operation of s 9 of the Evidence Act 1929 and its implications.
See also Sonja Brubacher et al, ‘Children’s Competence to Testify in Australian Courts: Implementing the Royal
Commission Recommendation’ (2019) 42(4) University of New South Wales New Journal 1386; Transcript of
Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179, Professor
Penny Cooper, 24 March 2016) 18310–11.
514 See generally DLA Piper, Background Paper on Access to Justice for People with Disability in the Criminal Justice System
(Report, 2013); Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 1–85.
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and Formal Operational (adolescence to adulthood). The stages of cognitive development have
significant relevance for a child’s ability to provide their best account of an event.515
2.3.5
The prevalence of child sexual abuse in Australia is difficult to quantify, but is a major
516
concern. The position of children in the justice system and the many barriers they encounter has
been the subject of extensive consideration by many inquiries.517 The Royal Commission into Institutional
Responses to Child Sexual Abuse conducted a meticulous examination of the many issues confronting
children in the investigation and prosecution of child sexual abuse and examined issues in police
investigation and pre-trial and trial processes.518 In light of this extensive consideration, it is unnecessary
for SALRI to examine these many issues at any great length. What is clear is that the application of the
CP role assists many children, whether as accused, victims or witnesses, to provide their best evidence
and helps put the young person at the centre of the justice system and helps the system to function as
it ideally should.519
2.3.6
Over the past two decades, a number of inquiries have been conducted into the
prosecution of offences involving children and the experiences of children as witnesses within the
criminal justice system.520 There is detailed information about the way children are treated as witnesses
in the Australian criminal justice system. Cossins notes these many Reports have found that:






cross-examination is one of the worst parts of testifying for children;
children are often subject to aggression, humiliation, harassment and accusations of lying
from defence counsel and sometimes have been berated to the point of breakdown;
the most hurtful part of cross-examination for children is being accused of lying;
children are subject to lengthy cross-examination, sometimes without breaks;
children are subject to questions that are complex, developmentally inappropriate,
repetitive and deliberately designed to confuse and create inconsistencies;

Sonja Brubacher et al, ‘Children’s Competence to Testify in Australian Courts: Implementing the Royal
Commission Recommendation’ (2019) 42(4) University of New South Wales New Journal 1386, 1387–1389.
516 A Ferrante et al, Royal Commission into Institutional Responses to Child Sexual Abuse, Police Responses to Child
Sexual Abuse 2010–2014 (Report, August 2017). ‘Nothing prepared me for the foul undercurrent of society revealed
in the evidence to the Inquiry; not my life in the community or my work in the law as a practitioner and a judge. I
had no understanding of the widespread prevalence of the sexual abuse of children in South Australia and its
frequent devastating and often lifelong consequences for many of them’: EP Mullighan, Children in State Care
Commission of Enquiry: Allegations of Abuse and Death from Criminal Conduct (Final Report, March 2008) v. See also EP
Mullighan, Children on Anangu Pitjantjatjara Yankunytjatjara Lands (APY) Commission of Inquiry: A Report into Sexual
Abuse (Report, April 2008) v.
517 There are too many Reports to list. See, for example, Australian Law Reform Commission, Seen and Heard: Priority
for Children in the Legal Process (Report No 84, 1997).
518 See, for example, Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August
2017).
519 Kelly Howard, Clare McCann and Margaret Dudley, ‘It’s Really Good … Why Hasn’t It Happened Earlier?
Professionals’ Perspectives on the Benefits of Communication Assistance in the New Zealand Youth Justice
System’ (2020) 53(2) Australian and New Zealand Journal of Criminology 265.
520 See for example, Christine Eastwood and Wendy Patton, The Experiences of Child Complainants of Sexual Abuse in the
Criminal Justice System (Report, 2002); Robyn Layton, Government of South Australia, Our Best Investment: A State
Plan to Protect and Advance the Interests of Children (Child Protection Review, March 2003); Annie Cossins, National
Child Sexual Assault Committee, Alternative Models for Prosecuting Child Sex Offences in Australia (Report, March 2010);
Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report No 84, 1997);
Family and Development Committee, Parliament of Victoria Betrayal of Trust: Inquiry into the Handling of Child Abuse
by Religious and other Non-Government Organisations (Report, 2013) vols 1 and 2; New South Wales Ombudsman,
Responding to Child Sexual Assault in Aboriginal Communities (Report, January 2013).
515

39









2.3.7

the linguistic style of defence lawyers, in comparison to that of other investigative
professionals, is least likely to match that of the child;
when comparing the professional manner of lawyers and interviewers towards children,
only defence lawyers were rated by the researchers as being aggressive, sarcastic or
accusatory towards the child;
when comparing the fairness of all court participants towards them, defence lawyers were
rated as the least fair by child complainants;521
children are commonly discredited because of delay in complaint or continued association
with the offender, despite the fact that these are recognised responses to sexual abuse in
the literature; and
the powers of judicial officers to intervene in order to prevent improper questioning are
either ‘exercised sparingly’ or sometimes have no effect on defence counsel questioning. ’522

Cross-examination is a particular concern. As one study comments:
[S]tudies and investigations reveal cross-examination often involves questioning that upsets and
intimidates the child. In addition, often the child cannot understand what they are being asked and
is left confused and unsure. These tactics affect the clarity of the child’s evidence. They also have
a deleterious effect on the child personally, which often leads to negative impressions and
inferences about the child’s credibility. They are designed to do so. It is also apparent that courts
are often unwilling or reluctant to intervene to temper or stop such cross-examination.523

Persons with Disability
2.3.8
Persons with disability may have a complex communication need which acts a barrier to
accessing justice. SALRI recognises the magnitude and significance of barriers to accessing justice for
people with disability and, as such, a brief summary is provided here, with an in-depth review of the
issues provided in Part 4 of this Report.
2.3.9
The ALRC identified the following barriers to justice for people with disability:
communication barriers; difficulties accessing the necessary support, adjustments or aids to participate
in the justice system; issues associated with giving instructions to lawyers and capacity to participate in
litigation; the costs associated with legal representation; and misconceptions and stereotypes about the
reliability and credibility of people with disability as witnesses.524

‘The 43 child complainants in a study by Judy Cashmore gave this rating.’ See Judy Cashmore, The Evidence of Children
(Judicial Commission of NSW, 1995).
522 Annie Cossins, ‘Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard or an Opportunity To
Confuse?’ (2009) 33 Melbourne University Law Review 68, 73–4.
523 David Caruso, ‘Proposed Reforms for the Cross-Examination of Child Witnesses and the Reception and Treatment
of their Evidence’ (2012) 21(4) Journal of Judicial Administration 191, 196–7. See also David Caruso and Timothy
Cross, ‘The Case in Australia for Further Reform to the Cross-Examination and Court Management of Child
Witnesses’ (2012) 16(4) International Journal of Evidence and Proof 364; Tasmania Law Reform Institute, Facilitating
Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 35–
7 [3.4.1]–[3.4.9]; Phoebe Bowden, Terese Henning and David Plater, ‘Balancing Fairness to Victims, Society and
Defendants in the Cross-Examination of Vulnerable Witnesses: an Impossible Triangulation?’ (2014) 37(3)
Melbourne University Law Review 539, 549–50. However, Judge Chapman and others noted to SALRI that this
reluctance may be changing over very recent years.
524 Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws (Report No 124, August
2014) 192. See also Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 1–
85.
521
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2.3.10
It is also important to note that these access to justice concerns for persons with disability
also arise in the civil law context (a theme often emphasised to SALRI in consultation). In 2014 the
Productivity Commission’s inquiry into Australia’s civil justice system highlighted widespread concerns
that Australia’s civil justice system is ‘too slow, too expensive and too adversarial’.525 The Report noted
that ‘disadvantaged Australians are more susceptible to, and less equipped to deal with, legal disputes’
and that ‘Governments have a role in assisting these individuals’. 526 The Report found that the
‘complexities of the civil justice system may be particularly challenging to navigate for people
experiencing disadvantage and for some people with disabilities’. 527 The Productivity Commission
observed that particular groups require specific assistance to develop legal capacity, including persons
with disability and Aboriginal communities:528
People with disabilities find many aspects of the civil justice system, and the mainstream services
offered, difficult to access. Even where mainstream services have attempted to cater for people
with disabilities, these services may still be inaccessible.529

Neurodevelopmental Disorders
2.3.11
Neurodevelopmental disorders comprise a diverse range of disorders that have their onset
during early development and include Intellectual Disabilities, Communication Disorders, and Autism
Spectrum Disorder. Each of these disorders have significant implications for communication and offer
an opportunity for CPs to assist people living with these disorders the opportunity to effectively
participate in the legal process and provide their best account.

Intellectual Disabilities
2.3.12
According to the American Psychiatric Association (APA), Diagnostic and Statistical
Manual V (DSM-V; APA, 2013) intellectual disability (also referred to as intellectual developmental
disorder):
is characterised by deficits in general mental abilities, such as reasoning, problem solving, planning,
abstract thinking, judgment, academic learning, and learning from experience. The deficits result
in impairments of adaptive functioning, such that the individual fails to meet standards of personal
independence and social responsibility in one or more aspects of daily life, including
communication, social participation, academic or occupational functioning, and personal
independence at home or in community settings.530

2.3.13
The implications of intellectual disability (ID) or cognitive impairment upon effective
participation and the provision of best evidence in the justice system are notable. As one study notes:
In view of their cognitive and other limitations, people with ID are expected to be more vulnerable
than those without ID when they come into contact with the criminal justice system. For example,
they may have difficulty understanding their rights, and may have difficulties coping with a police

Productivity Commission, Access to Justice Arrangements (Inquiry Report No 72, 5 September 2014) vol 1, 2.
Ibid 2.
527 Ibid 133.
528 For a detailed discussion of the cultural and complex communication needs of Aboriginal communities, please
refer to Part 6
529 Productivity Commission, Access to Justice Arrangements (Inquiry Report No 72, 5 September 2014) vol 2, 154, Box
5.1.
530 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (American Psychiatric
Publishing, 5th ed, 2013) 31.
525
526
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interview, with giving evidence, with understanding court proceedings and with decision-making
tasks …531
The barriers faced by individuals with ID as a result of their disability represent significant
problems within the criminal justice system and impact upon the rights of persons with ID. The
Convention on the Rights of Persons with Disabilities (CRPD) was entered into force on 3 May 2008.
Article 13 of the CRPD requires ‘that persons with disabilities have the right to recognition
everywhere as persons before the law, and; enjoy legal capacity on an equal basis with others in all
aspects of life, and; take appropriate measures to provide access by persons with disabilities to the
support they may require in exercising their legal capacity.’ Despite this, some six years after the
CRPD came into force, concerns continue to be raised that many people with disability in Australia
are not receiving appropriate supports, adjustments or aids to enable them to participate in the
criminal justice system. Negative attitudes and assumptions about people with disability have also
proven to be problematic and often result in them being viewed as unreliable, not credible or not
capable of giving evidence or participating in legal proceedings.532

2.3.14
Furthermore, in a recent study, it was found that not only was the incident that resulted
in court proceedings experienced as traumatic, but that the court experience itself could become a
‘secondary source of trauma’ and a ‘second act of violence’. This was a particularly finding in relation
to cross-examination and questioning methods in general. ‘Both the types of questions (which were
often leading questions, suggestions or even accusations) and the style of questioning (which —
especially in cross-examination — was perceived as harsh, cold, aggressive and manipulative).’ 533
Participants stories illustrated this as follows:
‘I was traumatised! Absolutely traumatised. I can honestly say it’s probably the worst experience
I’ve had in my life. It was awful.’
‘It’s almost like she’s been violated twice, do you know what I mean, by the abuser and then by
the court’ (carer). ‘I just don’t want them to do that to anyone else’ (victim).
‘Because the way they question you is like … it’s like they’re trying to catch you out they’re trying
to force the conversation their way all the time’
‘But I was petrified, because a bit nervous. Never spoke in court before.’534

2.3.15
Additionally, Bekene et al noted that knowledge about intellectual disability was also
valued by persons with intellectual disability and their carers when attending court:
A judge was perceived as helpful and supportive if he understood the needs of the victim in
offering breaks, giving more time to answer and stopping inappropriate questioning by a lawyer.
Consequently, the judges and the lawyers were perceived as rude, aggressive and inappropriate if
they clearly showed no understanding of intellectual disabilities.535

Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System:
The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law
453, 454 (citations omitted).
532 Ibid 456 (citations omitted). See also Australian Human Rights Commission, Access to Justice in the Criminal Justice
System for People with Disability (Issues Paper, April 2013) 6–10.
533 Tessy Beckene, Rachel Forrester-Jones and Glynis Murphy, ‘Experiences of going to Court: Witnesses with
Intellectual Disabilities and their Carers Speak Up’ (2020) 33 Journal of Applied Research in Intellectual Disabilities 67,
67, 72.
534 Ibid.
535 Ibid.
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2.3.16
Conversely, Bekene et al described how the lack of awareness about intellectually disability
among police, court staff, lawyers and judges proved distressing for people with intellectual disability
and their carers. They illustrated this as follows:
Their [legal professionals] inappropriate behaviour towards someone with an intellectual disability
could be perceived by carers and victims as mocking the person with intellectual disabilities,
judging them because of it, or even as aggression.
‘I actually thought it was totally out of order. The way they spoke and the defendants … It felt
like … because I spoke to them about P’s response time, because I didn’t want the judge to ask P.
something and then he was waiting for ages, thinking that she’s ignoring him. And when I
expressed about the … you know the … that P needs to process the information there was two
ladies and they just giggled […] And I could see P’s mood changing, you know, especially when
he said “well I hope you’re not gonna give yes and no answers when you’re being interviewed”.’536

2.3.17
Finally, Bekene et al also mentioned difficulties that arise when the role of an intermediary
was downgraded to that of a mere chaperone who could not ‘interpret’ or ‘interrupt the defence lawyer
if the cross-examination was inappropriate’. They shared the following information from an
Independent Sexual Violence Advisor:
And this is a woman with a learning disability who hasn’t got an intermediary, she’s only got a
chaperone standing there now. And the intermediary is not allowed to stop or say anything about
the way of the questioning. And the intermediary said it was absolutely appalling.537

2.3.18
A recent systematic review, which examined published research from 24 studies reporting
findings obtained with 1127 participants with intellectual disability, conducted in the UK, USA,
Australia and Canada, also provides valuable insights into communication and cross-examination in
court for children and adults with intellectual disability. Morrison et al concluded that communication
challenges include: suggestibility when being questioned (including suggestibility to leading questions
and in response to negative feedback from the questioner), challenges with memory (recalling less
information about an event than people without intellectual disability), challenges with accuracy
(people with intellectual disability were not less accurate in recalling information, however it was
impacted by questioning style), issues with acquiescence (where people with intellectual disability were
more likely to answer in the affirmative regardless a question’s content, particularly if the question was
phrased for a yes/no answer) and difficulties in understanding court language. Findings with regards
to confabulation were mixed with equal numbers of studies finding people with intellectual disability
to be prone and not prone to confabulation.538

Communication Disorders
2.3.19

According to the APA, communication disorders include:
language disorder, speech sound disorder, social (pragmatic) communication disorder, and
childhood-onset fluency disorder (stuttering). The first three disorders are characterised by deficits
in the development and use of language, speech, and social communication, respectively.
Childhood-onset fluency disorder is characterised by disturbances of the normal fluency and

Ibid 74.
Ibid 75.
538 Joanne Morrison et al, Communication and Cross-Examination in Court for Children and Adults with Intellectual Disabilities:
A Systematic Review (2019) 23(4) International Journal of Evidence and Proof 366.
536
537
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motor production of speech, including repetitive sounds or syllables, prolongation of consonants
or vowel sounds, broken words, blocking, or words produced with an excess of physical tension.
Like other neurodevelopmental disorders, communication disorders begin early in life and may
produce lifelong functional impairments.539

2.3.20
As these communication disorders are highly relevant to persons with a complex
communication need who may benefit from a CP, the primary diagnostic criteria for each disorder are
outlined below.
2.3.21

The APA explain communication disorders as follows:
Disorders of communication include deficits in language, speech, and communication. Speech is
the expressive production of sounds and includes an individual’s articulation, fluency, voice, and
resonance quality. Language includes the form, function, and use of a conventional system of
symbols (ie, spoken words, sign language, written words, pictures) in a rule-governed manner for
communication. Communication includes any verbal or nonverbal behaviour (whether intentional or
unintentional) that influences the behaviour, ideas, or attitudes of another individual. Assessments
of speech, language and communication abilities must take into account the individual’s cultural
and language context, particularly for individuals growing up in bilingual environments.540

2.3.22

The primary diagnostic criteria for Language Disorder include:
A.
Persistent difficulties in the acquisition and use of language across modalities (ie, spoken,
written, sign language, or other) due to deficits in comprehension or production that include the
following:
1. Reduced vocabulary (word knowledge and use).
2. Limited sentence structure (ability to put words and word endings together to form
sentences based on the rules of grammar and morphology).
3. Impairments in discourse (ability to use vocabulary and connect sentences to explain or
describe a topic or series of events or have a conversation).
B.
Language abilities are substantially and quantifiably below those expected for age,
resulting in functional limitations in effective communication, social participation, academic
achievement, or occupational performance, individually or in any combination. 541

2.3.23
Furthermore, the core diagnostic features of language disorder are difficulties in the
acquisition and use of language due to deficits in the comprehension or production of vocabulary,
sentence structure, and discourse. The language deficits are evident in spoken communication, written
communication, or sign language.542
2.3.24
Another form of Communication Disorder is Speech Sound Disorder, with primary
diagnostic criteria that include:
A.
Persistent difficulty with speech sound production that interferes with speech
intelligibility or prevents verbal communication of messages.
B.
The disturbance causes limitations in effective communication that interfere with social
participation, academic achievement, or occupational performance, individually or in any
combination.543

American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (American Psychiatric
Publishing, 5th ed, 2013) 31.
540 Ibid 41.
541 Ibid 42.
542 Ibid 42.
543 Ibid 44.
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2.3.25
Childhood Onset Fluency Disorder (Stuttering) is characterised by presence of diagnostic
criteria including:
A. Disturbances in the normal fluency and time patterning of speech that are inappropriate for the
individual’s age and language skills, persist over time, and are characterised by frequent and marked
occurrences of one (or more) of the following:
1. Sound and syllable repetitions.
2. Sound prolongations of consonants as well as vowels.
3. Broken words (eg, pauses within a word).
4. Audible or silent blocking (filled or unfilled pauses in speech).
5. Circumlocutions (word substitutions to avoid problematic words).
6. Words produced with an excess of physical tension.
7. Monosyllabic whole-word repetitions (eg, “I-I-I-I see him”).
B. The disturbance causes anxiety about speaking or limitations in effective communication, social
participation, or academic or occupational performance, individually or in any combination. 544

2.3.26
include:

Similarly, the primary diagnostic criteria for Social (Pragmatic) Communication Disorder

A. Persistent difficulties in the social use of verbal and nonverbal communication as manifested by
all of the following:
1. Deficits in using communication for social purposes, such as greeting and sharing
information, in a manner that is appropriate for the social context.
2. Impairment of the ability to change communication to match context or the needs of
the listener, such as speaking differently in a classroom than on a playground, talking
differently to a child than to an adult, and avoiding use of overly formal language.
3. Difficulties following rules for conversation and storytelling, such as taking turns in
conversation, rephrasing when misunderstood, and knowing how to use verbal and
nonverbal signals to regulate interaction.
4. Difficulties understanding what is not explicitly stated (eg, making inferences) and
nonliteral or ambiguous meanings of language (eg, idioms, humor, metaphors, multiple
meanings that depend on the context for interpretation).
B. The deficits result in functional limitations in effective communication, social participation, social
relationships, academic achievement, or occupational performance, individually or in
combination.545

2.3.27
The diagnostic criteria highlight that people with a communication disorder may contend
with a range of issues in their expressive and receptive language, including speech, language and
communication difficulties, which may benefit from the presence of a CP to give their best evidence.

Autism Spectrum Disorders (ASD)
2.3.28
Some people who come in to contact with the legal system may have an autism spectrum
disorder (ASD). Approximately 1% of the population have ASD,546 which differs from intellectual
disability and developmental delay. This diagnosis requires that a person has been observed to have
difficulties relating to social communication and social interaction, and restricted, repetitive, and
sensory behaviour, interests or activities that significantly impair functioning. Specific diagnostic
criteria include:
A. Persistent deficits in social communication and social interaction across multiple contexts, as
manifested by all of the following, currently or by history (examples are illustrative not
exhaustive):

Ibid 45–6.
Ibid 47–8.
546 Katie L Maras and Dermot M Bowler, ‘Eyewitness Testimony in Autism Spectrum Disorder: A Review’ (2014)
44(11) Journal of Autism and Developmental Disorders 2682, 2682.
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1.

Deficits in social-emotional reciprocity, ranging, for example, from abnormal social
approach and failure of normal back-and-forth conversation; to reduced sharing of interests,
emotions, or affect; to failure to initiate or respond to social interactions.
2. Deficits in nonverbal communicative behaviours used for social interaction, ranging, for
example, from poorly integrated verbal and nonverbal communication; to abnormalities in
eye contact and body language or deficits in understanding and use of gestures; to a total
lack of facial expressions and nonverbal communication.
3. Deficits in developing, maintaining, and understanding relationships, ranging, for example,
from difficulties adjusting behaviour to suit various social contexts; to difficulties in sharing
imaginative play or in making friends; to absence of interest in peers.
B. Restricted, repetitive patterns of behaviour, interests, or activities, as manifested by at least two
of the following, currently or by history (examples are illustrative, not exhaustive):
1. Stereotyped or repetitive motor movements, use of objects, or speech (e.g., simple motor
stereotypies, lining up toys or flipping objects, echolalia, idiosyncratic phrases).
2. Insistence on sameness, inflexible adherence to routines, or ritualised patterns of verbal or
nonverbal behaviour (e.g., extreme distress at small changes, difficulties with transitions,
rigid thinking patterns, greeting rituals, need to take same route or eat same food every
day).
3. Highly restricted, fixated interests that are abnormal in intensity or focus (eg, strong
attachment to or preoccupation with unusual objects, excessively circumscribed or
perseverative interests).
4. Hyper- or hyporeactivity to sensory input or unusual interest in sensory aspects of the
environment (eg, apparent indifference to pain/temperature, adverse response to specific
sounds or textures, excessive smelling or touching of objects, visual fascination with lights
or movement).
C. Symptoms must be present in the early developmental period (but may not become fully
manifest until social demands exceed limited capacities, or may be masked by learned strategies
in later life).547

2.3.29
People with ASD appear more likely to have contact with police and the legal system than
people without ASD,548 with a recent study of youth with ASD finding that ‘by age 21, approximately
20% of youth with autism had been stopped and questioned by police and nearly 5% had been
arrested’.549
2.3.30
Additionally, young females with ASD were less likely to have been stopped and
questioned by police, while people with ASD with externalising behaviours (ie, anger, hostility,
defiance, aggression, non-compliance) were significantly more likely both to be stopped and questioned
and arrested than people with ASD without externalising behaviours.550

American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (American Psychiatric
Publishing, 5th ed, 2013), 50.
548 See Paul Turcotte, Lindsay L Shea and David Mandell, ‘School Discipline, Hospitalization, and Police Contact
Overlap Among Individuals with Autism Spectrum Disorder’ (2018) 48(3) Journal of Autism and Developmental
Disorders 883. See also Marc Woodbury-Smith and Kalpana Dein, ‘Autism Spectrum Disorder (ASD) and Unlawful
Behaviour: Where Do We Go from Here?’ (2014) 44(11) Journal of Autism and Developmental Disorders 2734; Ann
Browning and Laura Caulfield, ‘The Prevalence and Treatment of People with Asperger’s Syndrome in the
Criminal Justice System’ (2011) 11(2) Criminology and Criminal Justice 165; Julianna Rava et al, ‘The Prevalence and
Correlates of Involvement in the Criminal Justice System Among Youth on the Autism Spectrum’ (2017) 47(2)
Journal of Autism and Developmental Disorders 340.
549 Julianna Rava et al, ‘The Prevalence and Correlates of Involvement in the Criminal Justice System Among Youth
on the Autism Spectrum’ (2017) 47(2) Journal of Autism and Developmental Disorders 340, 340.
550 Ibid 343.
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2.3.31
Presence of ASD potentially poses difficulties within a legal context. For example,
children with ASD may recall less information about events than their same-aged peers without ASD,
although the accuracy of the information recalled is equal.551
2.3.32
Some people have also questioned whether people with ASD can provide reliable
evidence, however it appears that while capable of doing so, current processes impede this ability:
From the rather sparse work that has explored eyewitness testimony in ASD to date, it seems that
high-functioning witnesses with ASD are capable of providing reliable testimony and are no more
suggestible than their typical counterparts, but that the currently recommended police interviewing
technique (the CI) [cognitive interview] is unsuitable for them.552

2.3.33
People with ASD also experience difficulties with context reinstatement — where
witnesses are encouraged ‘to mentally relive both the internal (subjective thoughts and feelings, etc)
and external (physical and environmental) contextual details that they experienced prior to and during
the witnessed event, before going on to freely recall everything that they can from the event, even
seemingly trivial or partial details’. 553 Without adequate supports, this is problematic for police
interviews:
The Cognitive Interview is among the most widely accepted forms of police interviewing
techniques; however, it is ineffective for witnesses with autism spectrum disorder (ASD). One of
its main components involves mentally reinstating the internal and external context that was
experienced at encoding. We report evidence showing that it is the mental reinstatement
instructions in the absence of any physical cues that individuals with ASD find difficult. In more
supported conditions where they physically return to the same environment in which they learnt
the material, they recall as much as their typical counterparts. Our findings indicate that recall in
ASD is aided by context, but only when supported by the physical environment.554

2.3.34
While the physical environment may assist people with ASD to recall information, other
actions may further aid recall. In both child and adult samples, Henry et al cited research studies
suggesting that fewer differences exist in the amount of information recalled by people with ASD and
people without ASD when interviews are more structured or ‘when additional supports (more specific
questioning, physical reinstatement of context, or concrete visual prompts) are provided at recall’.555 A
CP may therefore be able to assist the legal system in gathering greater information by guiding lawyers
and the court on the best communication procedures to aid recall among persons with ASD.

Telma Sousa Almeida, Michael E Lamb and Emma J Weisblatt, ‘Effects of Delay, Question Type, and
Socioemotional Support on Episodic Memory Retrieval by Children with Autism Spectrum Disorder’ (2019) 49(3)
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Attention Predict Eyewitness Memory in Children With and Without Autism?’ [2017] (2) Autism and Developmental
Language Impairments 1–17.
552 Katie L Maras and Dermot M Bowler, ‘Eyewitness Testimony in Autism Spectrum Disorder: A Review’ (2014)
44(11) Journal of Autism and Developmental Disorders 2682, 2685.
553 Katie L Maras and Dermot M Bowler, ‘Context Reinstatement Effects on Eyewitness Memory in Autism Spectrum
Disorder’ (2012) 103(3) British Journal of Psychology 330, 330.
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2.3.35
Furthermore, recommendations have been made about the need for training about ASD
for those within the legal system:
All of those who work or volunteer within the criminal justice system — be they policy makers,
the Judiciary, police officers, CPS, probation or part of the Youth Offending Service — should be
aware of and have access to training and/or appropriately trained colleagues in order that the needs
of this particularly vulnerable group might be more effectively met.556

2.3.36
Such training appears invaluable as there is great potential for legal professionals to
misinterpret the behaviour and communication of people with ASD. Concerns about communication
have included challenges in processing speech and language, needing additional time to think and
respond to questions, the tendency to respond literally to questions and difficulties responding to openended questions.557 People with ASD have expressed concerns as follows:
‘I don’t hear their instructions because I am having difficulty processing verbally (both inbound
and outbound). I cannot form a narrative very well. I can't think of words or am jumbled when
speaking.’
‘I think they should know about the different ways…it takes us longer times to understand things
and process things.’
‘[A] question like “what happened” definitely causes the kind of anxiety in me that shuts down my
ability to verbally [sic], both information coming into my ears and going out of my mouth. I will
miss instructions completely actually. I cannot process the words they are saying if I’m feeling
overwhelmed by pressure to respond to open ended questions.’558

2.3.37
Sensory difficulties, a feature of ASD, also pose challenges when people with ASD are
required to communicate in legal settings. In a study by Salerno et al, when discussing interactions with
police, the following was reported:
Respondents described sensitivities to noise, visual stimuli, and physical touch as potentially
problematic in a police interaction. Flashing lights and loud sirens alone can be catastrophic for
someone with ASD, leading to what some respondents described as ‘sensory overload’ … It was
felt that these sensory sensitives could further exacerbate communication difficulties or even lead
to escalation, as one respondent described: ‘we are easily agitated and startled. Any use of physical
contact or loudness can drive a disabled person to become aggressive out of anxiety, or meltdown’
another respondent explained, ‘be very careful about touching ANYONE (but particularly autistic
people) — carelessness in this can exacerbate the crisis.’559

2.3.38
Persons with ASD have identified that communication with police could be facilitated by
giving them access to an intermediary (in this instance, a family member, friend or therapist). As one
party notes: ‘See if there is anyone else you can contact on our behalf if we’re distressed. We might
need to text/ email/call a friend or family member or therapist.’560

Ann Browning and Laura Caulfield, ‘The Prevalence and Treatment of People with Asperger’s Syndrome in the
Criminal Justice System’ (2011) 11(2) Criminology and Criminal Justice 165, 177.
557 Alisha C Salerno-Ferraro and Regina A Schuller. ‘Perspectives from the ASD Community on Police Interactions:
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558 Ibid 4.
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Fetal Alcohol Spectrum Disorder
2.3.39
Fetal Alcohol Spectrum Disorder (‘FASD’), initially coined Fetal Alcohol Syndrome, is an
umbrella term that refers to a range of adverse effects experienced by an individual whose mother
consumed alcohol during her pregnancy. FASD can result in a range of neurodevelopmental
difficulties, including adversely impacting communication abilities. The effects of FASD have been
noted as follows:
These effects can include lifelong physical, cognitive, behavioural and neurodevelopmental
abnormalities, and restricted growth. The level and nature of the conditions can be related to the
amount of alcohol consumed and the developmental stage of the fetus.561

2.3.40
FASD occurs across the Australian population and has been described as a ‘hidden
harm’562 that is ‘under-recognised and often goes undiagnosed’.563 This may explain why no national
data about the prevalence of FASD exist; estimates in some states and territories have suggested rates
between 0.01 and 0.68 per 1000 live births, with higher prevalence among Aboriginal communities
thought to be related to alcohol use patterns and socioeconomic factors.564
2.3.41

Furthermore, experts have highlighted a lack of awareness about FASD:
Health professionals are often unaware of the diagnostic criteria, of how to diagnose FASD and
where to refer for diagnosis or treatment. Many have not read the NHMRC national guidelines to
reduce health risks from drinking alcohol and few routinely ask pregnant women about alcohol
use in pregnancy. Some are concerned about stigmatising families through making a FASD
diagnosis. Limited training opportunities for health professionals, the lack of a nationally adopted
diagnostic instrument, confusion about diagnostic criteria and perceived lack of evidence-based
treatments are persisting barriers to early diagnosis and appropriate management and prevention
of FASD.565

2.3.42
This suggests that if trained health professionals have difficulty in recognising FASD, legal
professionals are highly likely to struggle to identify FASD and the associated communication needs
of a person with FASD.
2.3.43
Additionally, research suggests that young people in Australia with FASD are overrepresented in the justice system being more likely to have contact with the justice system or to be
placed in juvenile detention.566

National Health and Medical Research Council, Australian Guidelines to Reduce Health Risks from Drinking Alcohol.
National Health and Medical Research (Australian Government Guidelines, 2020) 50
562 House of Representatives Standing Committee on Social Policy and Legal Affairs, Parliament of Australia, FASD:
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2.3.44
It has been suggested that contact with the justice system for people with FASD often
arises from language and communication difficulties. For example:
Combine language difficulties with cognitive issues, and the chance that the person will get into
trouble with the law are high — too high for us to be comfortable with what all too often happens
with these young people.567

2.3.45
Furthermore, Hand et al explain the complexities of communication issues among people
with FASD:
Many children and young people with FASD may appear very verbally fluent, and have normal
speech and grammar. The difficulties are not so much at this level as in higher level language skills,
where skills are needed to comprehend and express longer stretches of oral language (such as
‘explanations’ and stories), or to be flexible enough with words to manage multiple or figurative
meanings, to draw inferences or indirect messages correctly, or to incorporate social schemas so
as to manage the politeness systems of language.568

2.3.46
The acute problems associated with FASD as a form of complex communication need
were also raised to SALRI by the ALRM and several legal and health practitioners.569 Speech Pathology
Australia told the Law Council that the justice system needs to focus on the underlying communication
needs of individuals, which can arise from FASD, and better understand individuals’ pathways in and
out of the justice system.570 The Australian Law Reform Commission noted the damaging effect of
FASD as linked to very high levels of criminal justice contact for juveniles, with FASD-affected youths
19 times more likely to be in custody, as well as high levels of recidivism for adults and difficulty in
understanding and complying with court orders and bail conditions.571 Establishing the prevalence of
FASD has been described as challenging, because, among other reasons, as noted above there is no
national data collection on FASD.572 However, available estimates suggest that rates in Aboriginal and
Torres Strait Islander communities are markedly higher than for non-Indigenous communities.573 The
ALRC noted the prevalence of cognitive impairment in Aboriginal and Torres Strait Islander
communities ‘is particularly high, including high rates of FASD and severe communication barriers’.574

Linda Hand et al, ‘Oral Language and Communication Factors to Consider When Supporting People with FASD
Involved with the Legal System’ in Monty Nelson and Marguerite Trussler (eds), Fetal Alcohol Spectrum Disorders in
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However, it is important to note, as made clear to the Law Council by the Aboriginal Legal Service in
Perth that, despite common perceptions, FASD is not ‘just an Aboriginal issue’.575
2.3.47
A recent prevalence study with respect to FASD among youth detainees at Banksia Hill
Detention Centre in Western Australia revealed troubling levels of severe neurodevelopmental
impairment amongst the detainees.576 The study involved 99 young people; 93% were male and 74%
were Aboriginal. The study found 88 young people (89%) had at least one domain of severe
neurodevelopmental impairment, and 36 were diagnosed with FASD, a prevalence of 36% (which may
have been an underestimate). 577 This study documented a high prevalence of FASD and severe
neurodevelopmental impairment, the majority of which had not been previously identified. These types
of impairments cause problems with executive function, such as not being able to relate cause and
effect or to plan, and problems with memory, cognition, motor skills, attention, social skills and
adaptive behaviour. The findings highlight the vulnerability of young people, particularly Aboriginal
youth, within the justice system.578 The prevalence of severe neurodevelopmental impairment found
amongst the detained children was striking. ‘This is one of the highest reported rates in the world.’579
This study ‘is [also] the highest reported prevalence of FASD in a youth justice setting worldwide.’580
2.3.48
SALRI also heard in its consultation of the concerns of the many effects of FASD,
including on communication.

Physical Disability
2.3.49
A range of physical disabilities may contribute to a person having a complex
communication need. In some instances, the physical disability may impact a person’s cognitive
abilities, while in others, a person’s ability to give their best account may be limited by hearing
impairments or difficulties with speech production or reception.

Hearing Impairments
2.3.50
Many Australians have hearing impairments which may be congenital, have arisen during
childhood due to factors such as specific or recurrent ear infections, or be related to medication use,
accidents and injuries, exposure to loud or excessive noise, and increasing age. While the inability to
hear with clarity or accuracy is an obvious communication need which may impact a person’s ability
to give their best account, hearing impairments acquired during childhood are profound.
2.3.51
Hearing loss early in life impacts speech and language development; ‘mild to severe
hearing loss places children at risk for delays in language development’,581 with children with mild to
severe hearing loss demonstrating lower language abilities than socioeconomic and aged-matched peers
(2016) 22; Carol Bower et al, ‘Fetal Alcohol Spectrum Disorder and Youth Justice: A Prevalence Study among
Young People Sentenced to Detention in Western Australia’ (2018) 8(2) BMJ Open e019605: 1–11.
575 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 37.
576 Carol Bower et al, ‘Fetal Alcohol Spectrum Disorder and Youth Justice: A Prevalence Study among Young People
Sentenced to Detention in Western Australia’ (2018) 8(2) BMJ Open e019605: 1–11
577 Ibid 6.
578 Ibid.
579 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 4.
580 Carol Bower et al, ‘Fetal Alcohol Spectrum Disorder and Youth Justice: A Prevalence Study among Young People
Sentenced to Detention in Western Australia’ (2018) 8(2) BMJ Open.
581 J Bruce Tomblin et al, ‘Language Outcomes in Young Children with Mild to Severe Hearing Loss’ (2015) 36 (Supp
1) Ear and Hearing 76S–91S, 76S.
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without hearing loss and those with greater hearing loss experiencing an increased disparity in language
development compared to their peers.582
2.3.52
While hearing impairments early in life are problematic for the speech and language
development of all young people, it is notable that hearing difficulties may be even more pertinent for
Aboriginal communities The prevalence of hearing loss for Aboriginal suspects and accused and the
fact this is often not identified or picked up was raised to SALRI by an experienced audiologist and
health practitioners.583 No Australian jurisdiction routinely screens for hearing loss in prisoners.
2.3.53
Data consistently indicates that Aboriginal children experience higher rates of ear
infections than non-Aboriginal children, with Aboriginal children in remote areas having significantly
higher rates of severe and persistent ear infections than urban peers.584 In an Australian Bureau of
Statistics survey in 2014–15, ear/hearing difficulties were most common among Aboriginal children
aged 4-14 years (10.5%) and occurred slightly more in Aboriginal boys (9.5%) than girls (7.4%).585
Notably, long-term ear/hearing difficulties were estimated to be present in Aboriginal children aged
0–14 years almost 3 times more often than for non-Indigenous children (8.4% versus 2.9%).586
2.3.54
In their recent 2021 recommendations for otitis media (‘OM’; inflammation of the middle)
for Aboriginal and Torres Strait Islander children, one study cited multiple sources indicating that:
All forms of OM cause conductive hearing loss, which is associated with language delay, speech
problems, high vulnerability on entering school, social isolation, poor school attendance, and low
education and employment opportunities.587

2.3.55
Hearing impairments may therefore influence not only the ability of young people to hear
questions posted to them, but also the speech and language development of Australian children, in
particular Aboriginal children, which may be comprised due to hearing impairment.588 Due to this dual
impact, people with hearing impairment may have a complex communication need that could benefit
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from access to a CP in a police interview or court.589 Howard et al, for example, speculate on the extent
to which the apparently withdrawn courtroom demeanour of a noticeable number of Aboriginal
defendants actually relates to hearing loss: remaining silent, gazing out the window or looking down.590
2.3.56
The issue of hearing loss among Aboriginal people is an area of much concern. The Senate
Community Affairs References Committee finding in its Inquiry into hearing health in Australia noted
that ‘evidence presented to the Committee strongly suggests that … it has a strong association with
Indigenous engagement with the criminal justice system.’591

Acquired Brain Injuries (ABI)
2.3.57
Over the course of their lifetime, people may sustain an acquired brain injury (ABI).
‘Acquired brain injury is used to describe multiple disabilities arising from damage to the brain acquired
after birth. It results in deterioration in cognitive, physical, emotional or independent functioning. It
can be as a result of accidents, stroke, brain tumours, infection, poisoning, lack of oxygen, degenerative
neurological disease, etc’.592
2.3.58
ABI can also be associated with family violence. With regards to victims of family
violence, a recent review found that ‘40% of victims of family violence attending Victorian hospitals
over a ten-year period sustained a brain injury’ and ‘31% of victims of family violence attending
Victorian hospitals over a ten-year period were children under the age of 15, and 25% of these children
sustained a brain injury.’593
2.3.59
Additionally, in the same review, Gabbe et al found that perpetrators of family violence
are also likely to have experienced an ABI.
Although there are few studies of the prevalence of brain injury among perpetrators of family
violence, the evidence available indicates that rates of brain injury are disproportionately high in
perpetrators of family violence, compared with matched non-violent community samples and the
general population. Studies have found that the rate of brain injury among samples of male
perpetrators of intimate partner violence is around 60 per cent, and that this is double the rate
found in matched community samples. Similarly, the rate of brain injury among a sample of
mothers at risk of child maltreatment is around 36 per cent, which is more than triple the rate
found in a community sample of women of the same age.594
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2.3.60
Adding to the complexity, ‘ABI is often referred to as a ‘hidden disability’ because it is
not always obvious, especially among people who have mild or moderate physical disability.’595 ABIs
are often referred to as a ‘hidden’ or ‘invisible’ disability and the impact of an ABI varies depending on
the nature, location and severity of the injury.
2.3.61
Past estimates have indicated that approximately 1 in 45 Australians had an ABI which
limited their activities and/or restricted their ability to participate in life, with prevalence rates
increasing with age, and higher for males at all age points.596
2.3.62
Significantly, the rate of ABI within the justice and adult prison systems has been reported
to be considerably higher than the national rate. For example, in a review of the Victorian Prison
System, 33% of female and 42% of male prisoners met criteria for ABI after neuropsychological
assessment.597 For male and female prisoners who had ABI the severity was as follows: mild (55% and
72%, respectively), moderate (39% and 21%, respectively), and severe (6% and 7%, respectively).598
2.3.63
In addition to reporting prevalence, Jackson et al also described some of the impacts of
ABI highlighting gender differences:
Both male and female prisoners with an ABI demonstrated a wide range of cognitive impairments.
Clear gender differences were also apparent in the profile of impairments for prisoners with an
ABI. Females performed more poorly than males on tests of perceptual and spatial ability, complex
visual memory and spatial working memory. Furthermore, they performed more poorly than males
on two educationally based tasks (general knowledge and mental arithmetic), despite having better
overall education … male prisoners with an ABI demonstrated lower performances than males
without an ABI in the areas of verbal intellectual and executive functions, complex processing
speed, working memory, higher attention skills, new learning and memory … female prisoners
with an ABI demonstrated significantly lower performances than females without an ABI in the
areas of perceptual intellectual and executive functions, complex processing speed, working
memory (especially spatial), higher attention skills and more complex new learning and memory
(especially visual).599

2.3.64
Similarly, in a survey of prisoner health in NSW, 52% of men and 35% of women reported
a history of head injury resulting in loss of consciousness,600 with 32% of men and 21% of women
reporting two or more head injuries that resulted in loss of consciousness.601 Nearly three-quarters of
inmates who reported a head injury that resulted in loss of consciousness reported at least one
neuropsychological consequence of their most severe head injury:
Headaches (50%), problems with coordination or balance (27%), poor concentration (24%),
problems retrieving the appropriate words when speaking (22%) and psychiatric symptoms such

Australian Institute of Health and Welfare, Disability in Australia: Acquired Brain Injury (Publication, Catalogue No
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597 Martin Jackson et al, Corrections Victoria, Acquired Brain Injury in the Victorian Prison System, (Corrections Research
Paper Series, Paper No 4, April 2011) 19.
598 Ibid 20.
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as anxiety and/or depression (22%) were the most common neuropsychiatric sequelae of head
injuries resulting in a loss of consciousness.602

2.3.65
While contending with physical and neurological sequalae of ABI, people with ABI
experience many barriers in the legal system which arise from and are exacerbated by a general lack of
awareness about ABI. 603 Knowledge about symptoms and the impact of ABI varies considerably
among people working in the legal system, with those who have frequent contact with people with an
ABI (ie, the Victorian Civil and Administrative Tribunal) thought to be more likely to have increased
awareness.604
2.3.66
Professionals often do not recognise ABI, meaning appropriate neuropsychological
assessments are not undertaken and, instead, people with an ABI are viewed to be non-compliant or
intoxicated. Several participants (legal professionals and a person with an ABI) in one recent study
highlighted the need for increased education:
‘I would say that there isn’t enough education in the community about what an ABI is, and the
effects of ABI on a person’s personality, behaviour and so forth. I think more emphasis needs to
be put on education for magistrates, legal aid and so forth and security guards.’
‘I’ll see other police officers who assume the worst in people and you know the situations of
ignorance, you know, clients with ABIs being charged with being drunk in a public place because
people assume they’re drunk when they’re stumbling or slurring their words’ …
‘So my message to them [the police] is, do not assume that the person on the street is drunk.
Assume that they might have an acquired brain injury.’
‘I’ve been put in the drunk tank in the police station that many times when I was dragging my leg.
They just thought I was absolutely sloshed off my head and I wasn’t.’605

2.3.67
Additionally, the same study found that ABI is often treated in the same way as intellectual
disability or mental health conditions:
‘People with acquired brain injuries are regarded by the criminal justice system as having a mental
illness for the purposes of sentencing, without any question, [it] seems to me’ and ‘I think that
most magistrates would … lump mental health, ABI, intellectual disability all in a sort of basket’.606

2.3.68
However, it was also acknowledged that it can be difficult to distinguish ABI from other
disabilities. One Magistrate stated:
I think it is difficult with an ABI because it is so difficult to diagnose … I mean some people
wouldn’t even know that they had an ABI. Sometimes there is also the overlay of all the drug and
alcohol and/or mental health issues that can cover up a lot of things and until you start dealing
with that you don’t realise that you have the underlying issue.607
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2.3.69
Where lawyers have recognised ABIs, they have also recognised the need to vary their
interactions with people who have an ABI via arranging appointments at times of the day when the
person is best able to function, using simple language, providing written information, repeating
information and frequently checking understanding, and using text message reminders.608
2.3.70
The Law Council noted that the adversarial nature of the justice system, notably its
reliance on complex language and processes reluctance to adopt flexible procedures, presents a
significant barrier to accessing justice for persons with disability. However, without the necessary
supports (such as the use of a CP), impairments, such as ABI, mental health conditions or cognitive
impairment, can compound an already intimidating, stressful and overwhelming experience.609
2.3.71

The effects of ABI were made clear to the Law Council by the Jesuit Social Services:
The symptoms of ABI can severely impact on a person’s experience of the justice system. Having
ABI can compound an already intimidating experience of the legal system, limit the ability to
comply with sentencing orders and even exacerbate offending behaviour. The justice system can
be daunting and difficult to navigate for those without a disability; however, for those with ABI
who may struggle to engage in everyday tasks, this can be near impossible … For many, their ABI
exacerbated experiences of anxiety and vulnerability in the face of a complex justice system they
could not comprehend and which did not make support available to assist them through it.610

Mental Health Issues including Trauma
2.3.72
People may experience a range of mental health conditions and/or have a history of
trauma that adversely impacts their communication abilities. Such conditions may include, but are not
limited to major depressive episodes, various anxiety disorders, and post-traumatic stress disorder
(PTSD). In SALRI’s consultation, parties often raised concerns about the communication needs of
people who have experienced trauma, and therefore, information is provided about the diagnostic
criteria for PTSD.
2.3.73

According to the DSM-V, the diagnostic criteria for PTSD include:

A. Exposure to actual or threatened death, serious injury, or sexual violence in one (or more) of the
following ways:
1. Directly experiencing the traumatic event(s).
2. Witnessing, in person, the event(s) as it occurred to others.
3. Learning that the traumatic event(s) occurred to a close family member or close friend.
In cases of actual or threatened death of a family member or friend, the event(s) must
have been violent or accidental.
4. Experiencing repeated or extreme exposure to aversive details of the traumatic event(s)
(eg, first responders collecting human remains; police officers repeatedly exposed to
details of child abuse).
B. Presence of one (or more) of the following intrusion symptoms associated with the traumatic
event(s), beginning after the traumatic event(s) occurred:
1. Recurrent, involuntary, and intrusive distressing memories of the traumatic event(s).
2. Recurrent distressing dreams in which the content and/or affect of the dream are related
to the traumatic event(s).
3. Dissociative reactions (eg, flashbacks) in which the individual feels or acts as if the
traumatic event(s) were recurring.
4. Intense or prolonged psychological distress at exposure to internal or external cues that
symbolise or resemble as aspect of the traumatic event(s).
5. Marked physiological reactions to internal or external cues that symbolise or resemble
as aspect of the traumatic event(s).
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C. Persistent avoidance of stimuli associated with the traumatic event(s), beginning after the
traumatic event(s) occurred, as evidenced by one or both of the following:
1. Avoidance of or efforts to avoid distressing memories, thoughts or feelings about or
closely associated with the traumatic event(s).
2. Avoidance of or efforts to avoid external reminders (people, places, conversations,
activities, objects, situations) that arouse distressing memories, thoughts, or feelings
about or closely associated with the traumatic event(s).
D. Negative alterations in cognitions and mood associated with the traumatic event(s), beginning or
worsening after the traumatic event(s) occurred, as evidenced by two (or more) of the following:
1. Inability to remember an important aspect of the traumatic event(s)
2. Persistent and exaggerated negative beliefs or expectations about oneself, others, or the
world.
3. Persistent, distorted cognitions about the cause or consequences of the traumatic
event(s) that lead the individual to blame himself/herself or others.
4. Persistent negative emotional state (eg, fear, horror, anger, guilt or shame).
5. Markedly diminished interest or participation in significant activities.
6. Feelings of detachment or estrangement from others.
7. Persistent inability to experience positive emotions (e.g., inability to experience
happiness, satisfaction, or loving feelings).
E. Marked alterations in arousal and reactivity associated with the traumatic event(s), beginning or
worsening after the traumatic event(s) occurred, as evidenced by two (or more) of the following:
1. Irritable behaviour and angry outbursts (with little or no provocation) typically expressed
as verbal or physical aggression towards people or objects.
2. Reckless or self-destructive behaviour.
3. Hypervigilence.
4. Exaggerated startle response.
5. Problems with concentration.
6. Sleep disturbance (eg, difficult falling or staying asleep or restless sleep). 611

2.3.74
The presence of trauma symptoms has the potential to adversely impact communication.
Depending on the nature of a person’s trauma symptoms, communication may be affected by a range
of factors including:
 … recurrent, involuntary, and intrusive recollections of the [traumatic] event;
 Negative alterations [in cognitions or mood] … including an inability to remember an
important aspect of the traumatic event;
 … persistent erroneous cognitions about the causes of the traumatic event that lead
them to blame themselves or others;
 … a persistent negative mood state (eg, fear, horror, anger, guilt, shame);
 …be quick tempered and may even engage in aggressive verbal and/or physical
behaviour with little or no provocation (eg, yelling at people, getting in to fights,
destroying objects;
 Concentration difficulties, including difficulty remembering daily events (eg, forgetting
one’s telephone number) or attending to focused tasks (eg, following a conversation
for a sustained period of time); and
 … some individuals also experience persistent dissociative symptoms of detachment
from their bodies (depersonalisation) or the world around them (derealisation).612

2.3.75
Similarly, depression and anxiety may also adversely impact communication. People with
depression and/or anxiety may experience difficulties in thinking and concentration (including mind
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going blank), have sleep difficulties and be easily fatigued, be pre-occupied with unhelpful or distressing
thoughts, and experience increased restless and irritability.613
2.3.76
The symptoms experienced by people with mental health conditions, particularly those
who have experienced trauma, may impact people such that they have a complex communication need
for which a CP is best placed to facilitate communication with people with mental health conditions
interact with the law.

Older People with Physical and/or Cognitive Decline614
2.3.77
As people age, they may experience a decline in their physical and/or cognitive
functioning, which in turn may impact their communication abilities and necessitating the assistance
of a CP to give their best account in legal contexts. A decline in physical abilities may include increased
hearing impairment or impairment due to an ABI (ie, stroke), while cognitive decline may be mild with
some reduction in concentration and memory or more significant with impairments due to dementia.

CALD Communities
2.3.78
In South Australia, nearly 30% of the population was born overseas, and nearly half of
the population have at least one parent born overseas. 615 Further, 17% of the population speak a
language other than English at home, with Italian, Mandarin, Greek, Vietnamese and Cantonese being
the five most commonly spoken languages.616 South Australia also has a significant refugee population.
The importance of ensuring any CP scheme meets the needs of South Australia’s CALD communities
was raised by a number of parties to consultation.
2.3.79
In its 2015 Review, the Federation of Ethnic Communities’ Councils of Australia
(‘FECCA’) identified significant differences between CALD individuals and those from a non-CALD
background. Among these, four differences are particularly relevant to the potential operation of a CP
scheme:
1. Poor socioeconomic status;617
2. Language barriers:618 the review revealed ‘higher levels of English language ability … [were]
found to be associated with better health, wellbeing and better social inclusion outcomes’;619
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3. ‘Cultural translations’: different ‘cultural practices and norms can lead to misdiagnoses, lack of
understanding and barriers to service use’;620 and
4. Poor exposure to services and systems: there is a lack of understanding and knowledge in
navigating services and systems.621

2.3.80
Language barriers are a significant factor impacting CALD communities. As a result,
information must be available in a variety of languages to cater for South Australia’s CALD
communities. Although translation is important, one must consider the possibility that translated
materials may be poorly understood for CALD individuals with poor literacy.622
2.3.81
The Law Council’s Justice Project found that while people whose main language is not
English reported lower levels of legal problems, likely linked to lower reporting, an unwillingness to
admit to legal issues, or a sense that other matters are more important also contribute to this finding.623
While the legal issues faced by recently arrived migrants tend to relate to areas such as banking, housing
or employment,624 a 2009 study of refugees arriving from Africa found that criminal law issues such as
driving without a valid license or other traffic infringements, administrative law issues relating to names
and dates of birth were also common among this cohort.625 There are also significant concerns for the
ability of CALD communities to access justice in family law and family violence cases.626 These include
fears over visa status should a relationship end,627 lack of access to appropriate legal services,628 and
misidentification of perpetrators due to language and cultural barriers.629
2.3.82
The Justice Project identified a number of barriers to justice for CALD communities. Many
of these relate to language, with the report highlighting a lack of free, accessible interpreter services.630
It has been noted that interpreters are required in all areas of the justice system, not just the court
room. Many recent migrants may also have poor literacy in their native language, which compounds
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the language barrier.631 This highlights the need for information about the CP service to be available in
a wide range of languages, including the use of simple language or non-text based options.632
2.3.83
Many of the barriers identified in the Justice Project go beyond language, however, and can
be considered complex communication needs in their own rights. For example, the report highlighted
that a lack of ‘cultural competency’, defined as ‘knowledge of different cultural practices and views,
and an understanding that linguistic and cultural differences may affect communication’ can
significantly affect CALD communities’ access to the legal system.633 These barriers can include the
formality of legal proceedings, the complex legal language used, or lack of access to culturally
competent lawyers.634
2.3.84
As with Aboriginal communities,635 the concept of ‘shame’ can significantly affect CALD
communities and particularly women’s access to justice in family law and family violence matters.636
Fear of reprisal and distrust of authorities are also significant cultural barriers to justice, particularly for
people from refugee backgrounds.637 This fear of authority can be caused by trauma, which is identified
as a potential complex communication need.638
2.3.85
Some CALD communities also experience both over- and under-policing which affect
their access to justice. Young men of colour were noted to experience ‘unnecessary searching or
questioning based on assumptions of guilt and even reportedly assaulted by police’, while in other
matters CALD communities were noted to experience under-policing requiring multiple attendances
to police stations to have an issue reported.639 Under-policing was said to be particularly significant for
migrant women when dealing with family violence, for example the enforcement of intervention
orders.640 The Justice Project noted concerns that some officers are ‘unaware that different cultures may
communicate in different ways’, which leads to a perception that a victim of family violence was ‘not
emotionally affected, or that they were exaggerating when reporting family violence due to their
communication style’.641
2.3.86
A number of health and legal practitioners in Port Pirie told SALRI that many of the
issues confronting Aboriginal communities, including that culture can amount to a complex
communication need, are also experienced by members of CALD communities. This was reiterated by
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several attendees at SALRI’s Adelaide roundtables. The application of the CP role was raised for
CALD communities.
2.3.87
In consultation, a social worker raised to SALRI his concerns regarding young people
from a CALD, and particularly a refugee, background. He notes that in many of these communities,
children born in Australia feel disconnected from their families and community, which increases the
difficulties of finding an appropriate person to provide cultural support.
2.3.88
Concern was also raised in consultation regarding access to justice for victims of elder
abuse from CALD communities. Language and cultural barriers can provide a further hurdle to
accessing remedies for this abuse.642
2.3.89
A number of parties to consultation also raised issues regarding the cross-over between
the roles of the interpreter and CP for CALD communities. As with Aboriginal communities, SALRI
notes that in some cases (such as a police interview room or where the complex communication need
relates solely to a cultural matter such as those raised above) it may not be possible, or preferable, to
add another party in the CP to proceedings.643 In these cases, an interpreter may be able to act in a role
akin to a CP regarding cultural communication factors. Where the complex communication need
relates to disability, mental health or trauma, it may well be necessary to have both a CP and an
interpreter present to ensure the person is able to give their best evidence. In these cases, training for
CPs is essential to provide a culturally appropriate response.644

Identifying and Responding to Complex Communication Needs
2.3.90

As noted in the Tasmania Law Reform Institute’s Review regarding intermediaries:
The problems that need to be resolved to improve the opportunity for people with complex
communication needs to gain equal access to justice fall into two broad categories. First, there is
the problem of identification — recognising when a person has comprehension and
communication difficulties and the nature of those difficulties. Second, there is the problem of
appropriately adjusting pre-trial and trial questioning processes to overcome, as far as possible,
comprehension and communication problems.645

2.3.91

The Tasmania Law Reform Institute further commented:
Tackling the problem of identifying communication needs necessitates the development and use
of effective screening measures (including obtaining expert advice) to identify when people have
complex communication needs. Tackling the second issue however requires the deployment of
communication assistants/intermediaries to advise investigators, courts and counsel about
appropriate questions and questioning styles and to undertake interventionist and interpretive
functions during questioning, to control inappropriate questioning and to assist people with
complex communication needs in comprehending questions and communicating their answers. 646

See also South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our
Judicial System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15,
December 2020) Part 9.
643 See also below Part 6.
644 See also below Part 11.
645 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 12.
646 Ibid 12.
642

61

2.3.92
Vulnerability matters because individuals are entitled to access to justice, those who are
vulnerable must not be excluded or marginalised and the courts have a duty to safeguard the welfare
of children and vulnerable adults.
2.3.93
Facilitating communication-impaired people to give the most accurate and complete
evidence they can, and, where they are defendants, enabling them to participate fully in their own trials,
is a major issue for our justice system.
2.3.94
Nonetheless, extensive research also shows that, when questioned appropriately, even
very young children can give accurate evidence.647 The next section of this Part will consider the most
appropriate way to makes these changes to questioning style.
2.4
Are Judges and Legal Professionals Best Positioned (or Able) to
Identify or Assist Persons with Complex Communication Needs?
2.4.1
Legal practitioners and judicial officers are skilled users of language and often express the
opinion that, with proper training and experience, they can effectively communicate with persons with
complex communication needs, especially children. This was raised to SALRI in consultation, notably
by the Tasmanian DPP. The introduction of intermediary schemes may therefore be deemed
unnecessary. The QLRC in 2000 opposed the use of intermediaries or ‘child communicators’, in part
because of its concerns of changing the adversarial nature of court proceedings and the difficulty of
changing ‘an ingrained legal culture’.648
2.4.2
The reluctance, even aversion, of the judiciary and legal profession to discard established
adversarial culture and practices has been highlighted 649 (a theme that also emerged in SALRI’s
consultation).650 For example, reports continue, despite many reforms in Australia and elsewhere, of
the aggressive and inappropriate questioning of child victims651 and the reluctance, if not unwillingness,
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of trial judges to intervene,652 in relation to the inappropriate questioning of children653 and persons
with disability654 (though Judge Chapman and others noted to SALRI that this reluctance may be
changing over very recent years).
2.4.3

As one New Zealand study concluded about the lack of change:
The findings indicate that the style of questioning used in court, particularly during crossexamination continues to be developmentally inappropriate, complex, and potentially damaging to
the quality of a young witness’ evidence … The evident use of questioning practices that are
counterproductive to best evidence may be attributed to not only a lack of expertise but ingrained
cultural norms in court practice. It appears that these cultural norms are difficult to shift,
particularly as they relate to cross-examination.655

was described as difficult, although of greatest concern to participants was having their credibility challenged in
ways that were perceived as aggressive and involving explicit accusations of lying. These findings demonstrate that
lawyers continue to ask young witnesses questions in a manner that is developmentally inappropriate, difficult to
comprehend, and likely to be distressing for a young witness and thereby damaging to the quality of evidence that
they provide. Many lawyers apparently lack knowledge regarding questioning practices that elicit best evidence,
and how to question young people in a way that is developmentally appropriate. Furthermore, many judges may
not yet be adept at or may be reluctant to intervene too often when questions are confusing or inappropriate. This
is indicated in the analysis of transcripts which revealed little more than one intervention by judges per trial. These
findings indicate the need for comprehensive and regular training for judges and lawyers if they are to effect change
for young people … It appears that, at least where young witnesses are concerned, the pilot is not yet significantly
reducing the negative impact on witnesses and there is need for alternative and/or additional solutions’: Isabel
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Involving Witnesses With and Without Learning Difficulties’ (2003) 8(2) Legal and Criminological Psychology 229, 237–
8. One judge explained his reluctance to intervene in the following way: ‘I think it’s very important when crossexamination is proceeding … to permit the evidence to be properly tested and if that means, as it inevitably does,
that the child has to be distressed, I’m afraid it’s part of the system’: Judy Cashmore and Kay Bussey, ‘Judicial
Perceptions of Child Witness Competence’ (1996) 20(3) Law and Human Behaviour 313, 325.
655 Isabel Randell et al, University of Auckland, Young Witnesses in New Zealand’s Sexual Violence Pilot Courts (Report,
2020) 58–9. See also Annie Cossins, ‘Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard or
an Opportunity to Confuse?’ (2009) 33(1) Melbourne University Law Review 68, 78–82. One recent study notes the
continuing limitations in lawyer, both defence and prosecution, knowledge of language that is developmentally
appropriate for young people, and a lack of ability to appropriately adjust their language when questioning young
people. See Kirsten Hanna and Emily Henderson, ‘“[Expletive], that was Confusing, wasn’t it?” Defence Lawyers’
and Intermediaries’ Assessment of the Language used to Question a Child Witness’ (2018) 22(4) International Journal
of Evidence and Proof 411.
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2.4.4
Given this background and the difficulty in changing ingrained legal habits and culture, it
has been noted that the introduction of the English intermediary scheme was ‘little short of
revolutionary’.656
2.4.5
Research has found that the primary barrier to persons with complex communication
needs accessing the criminal justice system is that most legal practitioners ‘had little or no knowledge
or training of people with disabilities and/or severe communication disability’.657
2.4.6
Researchers have also suggested that police require additional training to address this lack
of knowledge and skill in working with people with severe communication difficulties, as they tend to
consider behaviours such as eye contact, fidgeting/‘stimming’ [self-stimulation], posture
change/movement, placing a hand over the eyes or mouth as indicators of lying. 658 Instead such
behaviours may be related to cultural practices or a specific disability such as ASD.659 For example,
when discussing their interactions with Police, people with ASD have expressed concerns that their
fidgeting or moving may be ‘misinterpreted as anxiety or guilt’, stimming may be ‘misinterpreted as
aggressive behaviour’, being unable to communicate when feeling overwhelmed may be ‘interpreted as
refusal to engage’, and ‘their differences could be interpreted as wilful disobedience, guilt or even
intoxication.’660
2.4.7
While there are some very skilled police interviewers, legal practitioners and judicial
officers,661 it is often suggested that neither prosecutors nor defence lawyers question children in ways
that are developmentally appropriate. 662 Failing to ask questions in a developmentally appropriate
manner is detrimental to obtaining a child’s best evidence as question types and prompts influence
children’s responses and responsiveness and when cross-examined suggestively, children are more
likely to change their correct responses.663
2.4.8
This problem is not confined to cross-examination by defence counsel. Some children
find the experience of examination in chief and re-examination just as traumatic as cross-examination,

Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 155.
657 Juan Bornman et al, ‘Identifying Barriers in the South African Criminal Justice System: Implications for Individuals
with Severe Communication Disability’ (2016) 29(1) Acta Criminologica: Southern African Journal of Criminology 1–17,
11.
658 Ibid. See also Alisha C Salerno-Ferraro and Regina A Schuller. ‘Perspectives from the ASD Community on Police
Interactions: Challenges and Recommendations’ (2020) 105 Research in Developmental Disabilities 103732: 1–8.
659 Juan Bornman et al, ‘Identifying Barriers in the South African Criminal Justice System: Implications for Individuals
with Severe Communication Disability’ (2016) 29(1) Acta Criminologica: Southern African Journal of Criminology 1–17,
11. See also Alisha C Salerno-Ferraro and Regina A Schuller. ‘Perspectives from the ASD Community on Police
Interactions: Challenges and Recommendations’ (2020) 105 Research in Developmental Disabilities 103732: 1–8.
660 Alisha C Salerno-Ferraro and Regina A Schuller. ‘Perspectives from the ASD Community on Police Interactions:
Challenges and Recommendations’ (2020) 105 Research in Developmental Disabilities 103732: 1–8, 4.
661 SALRI notes, for example, the flexible practices and expertise of SACAT in dealing with parties with complex
communication needs. See also below [16.2.12].
662 Samantha J Andrews et al, ‘Question Types, Responsiveness and Self-Contradictions When Prosecutors and
Defence Attorneys Question Alleged Victims of Child Sexual Abuse’ (2015) 29(2) Applied Cognitive Psychology 253;
Annie Cossins, ‘Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard Or An Opportunity To
Confuse?’ (2009) 33(1) Melbourne University Law Review 68, 78–82.
663 Samantha J Andrews et al, ‘Question Types, Responsiveness and Self-Contradictions When Prosecutors and
Defence Attorneys Question Alleged Victims of Child Sexual Abuse’ (2015) 29(2) Applied Cognitive Psychology 253,
254–5.
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particularly if the child misunderstands the prosecutor’s role.664 One commentator notes: ‘Magistrates,
prosecutors and judges all use language which is beyond the child and does not permit them to present
their evidence in the most convincing way’.665 The ALRC also noted that most lawyers, magistrates and
judges are not trained in talking to children and lack the necessary language, sensitivity and skills to
elicit a coherent account from the child in courtroom interrogations.666
2.4.9
Both legal and health practitioners have expressed concern about the language used when
questioning children (and indeed other parties with complex communication needs). Recent research
has sought to determine what aspects are most problematic. Lawyers and judges have identified issues
with language being ‘age inappropriate’, ‘playing on semantics’ and using ‘confusing’ questions. 667
Participants in this research have also noted that they cannot always determine when the questions
asked are beyond the child’s comprehension abilities.
2.4.10
More recent research has compared the ability of legal professionals and CPs to identify
language which may be problematic for children,668 finding that CPs identify more potential difficulties
than lawyers.669 As one study concluded:
[I]ntermediaries identified more potentially problematic formal or legal words and expressions
than lawyers tended to; more types and examples of unclear reference; rephrased or highlighted
more questions involving negation and the passive voice; and identified more subtle examples of
multiple questions. They also highlighted word choices unremarked upon by lawyers, including
figurative language and ‘ask v tell’. Intermediaries were also more successful than lawyers at
consistently rephrasing complex questions to simple ones, without incorporating new complexities.
These findings demonstrate the potential for lawyers to unwittingly confuse children. If jurors
have similar blind spots, they too may not recognise when a child’s response could be
contaminated by confusion.670

Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report No 84, 1997)
[14.112].
665 Mark Brennan ‘The Discourse of Denial: Cross-Examining Child Victim Witnesses’ (1995) 23(1) Journal of Pragmatics
71, 72.
666 Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report No 84, 1997)
[14.112]. See also generally Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with
Cognitive Impairments: “Plus ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155; Phoebe
Bowden, Terese Henning and David Plater, ‘Balancing Fairness to Victims, Society and Defendants in the CrossExamination of Vulnerable Witnesses: An Impossible Triangulation?’ (2014) 37(3) Melbourne University Law Review
539; David Caruso and Timothy Cross, ‘The Case in Australia for Further Reform to the Cross-Examination and
Court Management of Child Witnesses’ (2012) 16(4) International Journal of Evidence and Proof 364-397.
667 Emma Davies et al, Auckland University, Child Witnesses: Exploring the Benefits and Risks of Intermediary Models (Report,
September 2011); Annie Cossins, ‘Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard or an
Opportunity to Confuse?’ (2009) 33(1) Melbourne University Law Review 68, 78–82.
668 See also Sarah Krähenbühl, ‘Effective and Appropriate Communication with Children in Legal Proceedings
According to Lawyers and Intermediaries’ (2011) 20(6) Child Abuse Review 407.
669 Kirsten Hanna and Emily Henderson, ‘“[Expletive], That Was Confusing, Wasn’t It?” Defence Lawyers’ and
Intermediaries’ Assessment of the Language Used to Question a Child Witness’ (2018) 22(4) International Journal of
Evidence and Proof 411.
670 Ibid 423. Additionally, while both legal professionals and CPs identified problematic language such as legal jargon
and some formal language, CPs noted additional problematic common legal phrases and formal language that
would likely be difficult for a young person to comprehend. Indeed, with regards to formal language, little
consensus existed between lawyers about inappropriate language. Lawyers noted the importance of using the
child’s language during questions and some also noted that a child’s response may alter if legal professionals do
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2.4.11
Research suggests that lawyers overall are unaware of the constructive findings of modern
research and have little regard for related academic literature.671 They tend to adhere to older, now
stereotypical notions of vulnerable witnesses and may have limited interest in the burgeoning
psychological knowledge about how to overcome challenges when working with vulnerable people.672
The courts have emphasised the importance of using simple language when questioning children.673
However, lawyers, particularly during cross-examination, are not necessarily seeking clarity. For
example, in less strong cases, with lack of corroborating evidence, lack of clarity may be used to suggest
reasonable doubt.674
2.4.12
These themes emerged in a 2016 comprehensive study conducted for the Child Abuse
Royal Commission. This study evaluated the extent to which judges and lawyers adapt the length and
types of their questions to compensate for the developmental needs of children, and how often they
used leading, complex and repeated question types. The study found that defence lawyers did not adapt
the length of their questioning methods based on the age of the complainants. Judges and lawyers
heavily relied on questions shown in psychological research to increase errors in reporting (eg, leading
and complex questions). Of most concern, complex language was prevalent (26–47% of all questions)
and just as common with children as adults.675 The study also found a broad range of tactics were
consistently used to test the evidence of child sexual abuse complainants. Whilst some tactics fitted
with the circumstances of the case, many relied on unfounded stereotypes about memory and
complainant behaviour. The study observed that defence lawyers consistently used every available
opportunity to question the complainant, referring to reliability, credibility, plausibility or consistency,
and even without any clear aim. 676 ‘The high prevalence of all tactics suggested they were used
indiscriminately. Complainants were asked, on average, nearly a hundred different lines of questioning,
regardless of age.’677
2.4.13
Indeed, research has demonstrated differences between prosecution and defence lawyers
when questioning children and that the way in which such questions were posed influenced children’s
responses:

compared to lawyers who identified seven. Further, to improve clarity, CPs suggested replacing some pronouns
with detailed descriptions. Both lawyers and CPs identified issues with questions that were complex, asked multiple
things within one question or were overly lengthy, although when lawyers attempted to rephrase question, they
often still contained complexity. Intermediaries also identified potential confusion from the use of figurative
language, passive voice (as children’s ability to understand this can vary), the use of negative phrasing and
difficulties some children may have distinguishing between ‘ask’ and ‘tell’.
671 Ray Bull, ‘The Investigative Interviewing of Children and other Vulnerable Witnesses: Psychological Research and
Working/Professional Practice’ (2010) 15(1) Legal and Criminological Psychology 5.
672 See Emily Henderson, ‘Psychological Research and Lawyers’ Perceptions of Child Witnesses in Sexual Assault
Trials’ in David Carson and Ray Bull (eds), Handbook of Psychology in Legal Context (Wiley, 2nd ed, 2003) 493; Emily
Henderson, ‘Taking Control of Cross-Examination: Judges, Advocates and Intermediaries Discuss Judicial
Management of the Cross-Examination of Vulnerable People’ [2016] (3) Criminal Law Review 181.
673 R v B [2010] EWCA Crim 4; DPP v Ward (a pseudonym) [2017] VSCA 37.
674 Kirsten Hanna and Emily Henderson, ‘“[Expletive], That Was Confusing, Wasn’t It?” Defence Lawyers’ and
Intermediaries’ Assessment of the Language Used to Question a Child Witness’ (2018) 22(4) International Journal of
Evidence and Proof 411, 423.
675 Martine Powell et al, Royal Commission into Institutional Responses to Child Sexual Abuse, ‘An Evaluation of How
Evidence is Elicited from Complainants of Child Sexual Abuse’ (Report 2016) 6. See also at: 187-195.
676 Ibid 6. See also at: 204-218.
677 Ibid 6.
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Defence lawyers conducting cross-examination asked a higher proportion of complex,
grammatically confusing, credibility-challenging, leading, and closed questions than prosecution
lawyers. In responding to defence lawyers’ questions, child witnesses rarely asked for clarification
and often attempted to answer questions that were ambiguous or did not make sense. Furthermore,
over 75% of children changed at least one aspect of their testimony during the cross-examination
process.678

2.4.14
In recent research, the value of pre-trial ground rules hearings or the like was noted,679 as
it was acknowledged that formulating appropriate questions in real-time is challenging. It was
suggested, although opposed by some, that this could be addressed by drafting questions ahead of time
which could be reviewed for appropriateness and relevance before trial.680
2.4.15
Additionally, research has examined the value of using an intermediary to assist children
in legal settings.681 Research using mock investigative interviews with children found that when an
intermediary was used, typically developing children recalled more correct details of an event compared
to children who participated in a Best Practice police interview, without an increase in incorrect details
or confabulations; having an intermediary ‘increased the number of people, actions, objects and general
details recalled’.682 These findings differed for children with ASD, who showed no increase in correct
details recalled. Similarly, when an intermediary was involved in a mock cross-examination of a child
witness, adults perceived children to be more truthful, credible, co-operative, responsive, comfortable,
confident, consistent, accurate, believable and less vulnerable and suggestible than children without an
intermediary.683
2.4.16
It is sometimes asserted that the CP role is unnecessary and the concerns as to the legal
questioning of vulnerable witnesses is dealt with by training legal practitioners to use developmentally
appropriate language rather than introducing a CP which will only further complicate the system.684
However, it is ‘unrealistic to expect already time-poor police officers, lawyers and judges to become
experts in communication needs’ of the wide variety of vulnerable witnesses and complex
communication needs which may be encountered.685
2.4.17
SALRI found a difference of opinion or at least emphasis in consultation (as did Sarah
Hoff in the study she conducted) as to the ability of police, lawyers and judges to effectively question
persons with complex communication needs and therefore to what extent is a CP necessary.
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679 See below Part 17.
680 Rachel Zajac, Julien Gross and Harlene Hayne, ‘Asked and Answered: Questioning Children in the Courtroom’
(2003) 10(1) Psychiatry, Psychology and Law 199.
681 See also below Sonja Brubacher’s study at Appendix E.
682 Lucy Henry et al, ‘Verbal, Visual, and Intermediary Support for Child Witnesses with Autism During Investigative
Interviews’ (2017) 47(8) Journal of Autism and Development Disorders 2348.
683 Kimberly Collins, Natalie Harker and Georgios Antonopoulos, ‘The Impact of the Registered Intermediary on
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453, 455.
678

67

2.4.18
One view was that, though the CP role may be useful with say very young children or
acute disability, it will often prove both costly and unnecessary and the skills of experienced lawyers
and judges should be borne in mind. As an English barrister told SALRI.
Yes, some [intermediaries] have been vital, but on many occasions, you have intermediaries who
whilst very nice, are very young and inexperienced and ultimately what they’ve been used to do is
to replace the role of the courts as solicitor’s clerk, because you don’t have a solicitor’s clerk and
they would hand hold your client and explain to them things outside court, which is all very nice
but frankly, experienced counsel should be able to do that. Secondly, that’s what your solicitors
should be there to do, but in fact you’re paying a lot of money for relatively inexperienced
intermediaries who have two, three, four, five years’ experience are not adding a lot to a case as an
intermediary when you have an experienced counsellor who are experts in these areas.

2.4.19
Kim Baumeler, a leading Tasmanian defence lawyer, said that a CP may be useful at trial
but this will be only ‘occasional’ as the expertise of the lawyer to effectively and fairly question
vulnerable witnesses, notably children, should not be discounted.
2.4.20
The Tasmanian Director of Public Prosecutions (‘DPP’), Mr Coates SC, explained to
SALRI that an intermediary will often prove unnecessary for a child witness or victim and being a child
does not of itself require an intermediary. An 8 year old child for example may be more ready and able
to give a reliable and coherent account than a 16 year old. Many children are articulate and possess
generally good communication skills. The skills of experienced Office of the Director of Public
Prosecutions (‘ODPP’) trial lawyers or police interviewers to effectively speak to children was noted.
The Director suggested that the need for an intermediary is likely to be more evident for a party with
a major cognitive disability, especially with a hidden complex communication need that may not be
readily discernible. It was noted that an intermediary may also usefully assist with ‘very young’ children.
2.4.21
The DPP elaborated on why any intermediary model may be little used in practice. The
Director noted that the Tasmanian ODPP has experienced lawyers who have good skills in effectively
talking with and questioning both children and persons with disability. In many cases, there will simply
be no real need for an intermediary. The intermediary will add nothing to what the ODPP lawyer is
already perfectly capable of doing. The DPP explained that the initial enthusiasm (as in South Australia)
for an intermediary model should not obscure the fact that there will not be as much need for an
intermediary as was originally thought. The ability should not be discounted of ODPP lawyers to
properly question and deal with vulnerable parties, especially children (though not necessarily children
with a disability). The intermediary is likely to tell the lawyer ‘what we knew already’ such as you can’t
ask a seven year old child about time or distance.686 Indeed, any sound modern lawyer should have
these skills. The DPP also raised that where the ODPP lawyer receives reports about a vulnerable
witness or victim and speaks to a child and an intermediary is simply unnecessary.
2.4.22
The intermediary role is of utility such as where the party has a severe communication
impairment. The Tasmanian DPP reiterated that intermediaries are useful but are not a ‘silver bullet’
and one should not discount the ability of modern skilled lawyers and judges to properly question
children, though perhaps not for parties with a severe communication impairment that is unusual and
acute. The Director added that the ability of modern juries to put asides misconceptions and fairly
assess the evidence of children and persons with disability should also not be discounted.
2.4.23
However, the position expressed by the Tasmanian DPP was disputed by many in
SALRI’s consultation. Indeed, one experienced legal practitioner described this approach as ‘bullshit’,
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noting that lawyers and judges repeatedly overestimate their abilities and keep making the same
mistakes in talking to children and persons with disability. This was the prevailing view of the four
Adelaide roundtables, though not expressed quite as forcibly. The South Australian Commissioner for
Children and Young People, Kaela Dore and other lawyers and many health practitioners also agreed
that lawyers and judges overestimate their ability to speak with clients with complex communication
needs and often do not have the skills or training to communicate effectively with children and persons
with a disability and assumptions that they do are misplaced. It was also raised that lawyers don’t know
about trauma or diverse ethnic backgrounds etc, and they need the input of that extra party (the CP).
2.4.24
The three SAPOL officers ‘most definitely’ agreed that police generally have an inflated
view of their ability to deal effectively with children or other parties with complex communication
needs and elicit best evidence. This problem is not confined to police but extends to DPP lawyers,
courts, defence lawyers and judges. It is a ‘real skill’ to be able to talk effectively to a party with complex
communication needs such as a child or person with disability but even if a detective has done the
specialist interviewing course in interviewing vulnerable parties, there remains a significant need to
utilise a CP.
2.4.25
This difference of opinion found by SALRI also featured in a study of the English
intermediary scheme. Some participants thought they had ample expertise and a CP was unnecessary,
save perhaps for very young children or persons with major disability.687 As one judge said:
Intermediaries should really only be used for people who cannot communicate — those with
serious mental health or communication problems or the autistic. They should not be used for
ordinary, normal children. Ordinary advocates should be able to alter their game to speak to
ordinary children. After all they speak to their own children or will have spoken to children in their
lives.688

2.4.26

Another English judge offered:
In the appropriate case I’m a huge fan of intermediaries but not always . . . I’m not criticising, but
ideas like ‘every child has an intermediary’ are unnecessary . . . I’ve been to lectures where someone
was saying every child should have an intermediary. When we are dealing with ordinary kids we
deal with ordinary kids in our ordinary lives and we should be able to do it. I do ask my
grandchildren questions occasionally.689

2.4.27
However, a number of intermediaries, judges and lawyers disputed this perception in the
English study. One barrister said: ‘It is the equivalent of me, since I know some French, saying “oh,
don’t worry: I can communicate with a French speaker”.’ Sadly, it is a sort of arrogance. It doesn’t
surprise me.’690 An intermediary bluntly said:
The most common problem is ‘she’s just a child and we’ve all had children’ . . . I’ve had one
[advocate] who said loudly [at pre-trial] ‘it’s ridiculous; we’ve all got four year olds’ and I said ‘oh,
and have they all been gang-raped?’ Because it’s not about ordinary four year olds; it’s traumatised

Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales. (2015) 19(3) International Journal of Evidence and Proof 154, 162–3.
688 Ibid 162.
689 Ibid 163.
690 Ibid.
687

69

four year olds in a court setting, and even if you’ve got your own four year old you may not be
that good at explaining to them.691

2.4.28
It has been proposed — particularly by legal practitioners — that with suitable training,
competent lawyers, judges and law police officers should be perfectly able to identify and accommodate
people with communication needs. 692 It has also been argued that it is the judge’s role, not an
intermediary, to control inappropriate cross-examination and ensure that a witness’ communication
needs are accommodated at trial.693 On this view, intermediaries are even a source of unnecessary
expense and procedural delay.694 However, studies suggest that many lawyers are reluctant to change
their practices even when prompted by an intermediary,695 and many judges are equally reluctant696 (or
even unable)697 to challenge them during a trial.698
2.5

SALRI’s Observations and Conclusions

2.5.1
The effects of a complex communication need can be profound in interactions with the
justice process. As the Law Council notes: ‘Communication barriers can have a particularly insidious
influence on criminal justice outcomes.’699
2.5.2
SALRI does not doubt the expertise of many police officers and other specialist
interviewers, lawyers and judicial officers to communicate sensitively and effectively with persons with
complex communication needs. There will be occasions when a CP can add little, if anything. However,
the assumption that police, lawyers and judicial officers, no matter how well-intentioned, generally
communicate sensitively and effectively with persons with complex communication needs is unproven.
The research in this context is compelling (as is the available research as to the benefits of the CP
Ibid.
Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing
an Australian Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of
Criminology 498, 504; Morrow v Shrewsbury Rugby Union Football Club Limited [2020] EWHC 379 (QB), [49].
693 Morrow v Shrewsbury Rugby Union Football Club Limited [2020] EWHC 379 (QB), [49].
694 Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing
an Australian Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of
Criminology 498, 508.
695 Penny Cooper, Kingston University London, Highs and Lows: The 4th Intermediary Survey (Report, July 2014) 16;
Emily Henderson, ‘Taking Control of Cross-Examination: Judges, Advocates and Intermediaries Discuss Judicial
Management of the Cross-Examination of Vulnerable People’ [2016] (3) Criminal Law Review 181, 200; Penny
Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered Intermediaries
Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 45.
696 Phoebe Bowden, Terese Henning and David Plater, ‘Balancing Fairness to Victims, Society and Defendants in the
Cross-Examination of Vulnerable Witnesses: An Impossible Triangulation?’ (2014) 37(3) Melbourne University Law
Review 539, 550; Emily Henderson, ‘Taking Control of Cross-Examination: Judges, Advocates and Intermediaries
Discuss Judicial Management of the Cross-Examination of Vulnerable People’ [2016] (3) Criminal Law Review 181,
189.
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role).700 SALRI is of the view that the role of the CP, though not a panacea, is a necessary and helpful
service to support persons with complex communication needs to effectively participate in the legal
system and provide their best evidence in and out of court. SALRI’s reasoning proceeds on this basis.
This premise does not disregard or discount the importance of suitable specialist training to police and
other interviewers and lawyers in the identification of complex communication needs and the effective
questioning of children, persons with disability or others with complex communication needs.701 The
CP role and specialist training should complement each other.702
2.5.3
A number of parties in consultation suggested the term ‘complex communication needs’
is unclear, even unhelpful, and SALRI should recommend a new term. SALRI accepts that the term
‘complex communication needs’ is problematic, but there are various terms and no single term
commands universal support. 703 SALRI also notes that the term ‘complex communication needs’ was
used as part of the Disability Justice Plan and already has a statutory basis in South Australia. The term
is also used elsewhere. 704 SALRI therefore, partly for consistency with the existing law, supports
retention of the term ‘complex communication needs’ to govern when the role of a CP may arise.
2.5.4
Several parties in consultation also queried whether further clarity to the term might be
helpful, to capture the effects of trauma or culture. Section 4(2) of the Evidence Act 1929 (SA) provides:
For the purposes of this Act, a witness who is to give oral evidence in proceedings will be taken to have
complex communication needs if the witness’s ability to give the evidence is significantly affected by a

See, for example, Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go-Between’
Evaluation of Intermediary Pathfinder Projects (Report, 2007); Emily Henderson, ‘“A Very Valuable Tool”: Judges,
Advocates and Intermediaries Discuss the Intermediary System in England and Wales (2015) 19(3) International
Journal of Evidence and Proof 154; Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual
Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018); Victim’s Commissioner for England and
Wales, A Voice for the Voiceless: A Review into the Provision of Registered Intermediaries for Children and Vulnerable Victims
and Witnesses (Report, January 2018). See also the discussion below in Part 15.
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and Linguistically Diverse People with Disability (Public Hearing, Adelaide, Dr David Plater, 28 August 2015) 42.
703 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania (Report No 23, January 2018) vi–vii, 6–8 [1.4.1]–[1.4.6]. The TLRI, for example, preferred
‘communication needs’.
704 Margaret Camilleri and Cassie Pedersen, Hear Us: The Experiences of Persons with Complex Communication Needs in
Accessing Justice (Report, February 2019) 1.
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difficulty to communicate effectively with the court, whether the communication difficulty is temporary
or permanent and whether caused by disability, illness, injury or some other cause. 705

2.5.5
SALRI notes the inclusive scope of this definition (as supported by the comments of both
the Attorney-General706 and the relevant Minister707) and that the term is already capable of capturing
the broad and diverse scope of complex communication needs as discussed in this Part. SALRI
therefore does not support any change to the present statutory definition, though in publicising the
CP role it is necessary that the information is clear and does not unwittingly discourage eligible persons
and interested agencies and NGOs from the promotion and use of the role.708
2.5.6
SALRI recommends that the term ‘complex communication needs’ and its present
statutory definition in the Evidence Act 1929 (SA) and the Summary Offences Regulations 2016 (SA) is
satisfactory and no amendment is required.
2.5.7
SALRI notes that some disquiet was expressed by parties such as Knowmore and
professional associations and at the Adelaide roundtables as to the terms ‘Communication Partner’ and
‘Communication Assistant’. These terms were perceived by some parties as unhelpful. Such terms as
‘Communication Facilitator’ or ‘Witness Intermediary’ were suggested. However, no expression holds
universal support. Given the scope for further confusion and the advantage of retaining the existing
terminology (‘Communication Partner’ and ‘Communication Assistant’), SALRI is not persuaded of
the need for any changes in this context.
2.5.8
SALRI finally notes that, as a communication need is not an issue of capacity, any person
with an identified communication need should be able decline the assistance of a communication
partner if they freely wish to do so. SALRI has borne this in mind in framing its recommendations.

See also Summary Offences Regulations 2016 (SA) reg 18(2).
South Australia, Parliamentary Debates, House of Assembly, 24 February 2016, 4392.
707 South Australia, Parliamentary Debates, Legislative Council, 9 June 2016, 4239–42. See also South Australia,
Parliamentary Debates, Legislative Council, 4 June 2015, 898 (Hon Gail Gago MLC); South Australia, Parliamentary
Debates, Legislative Council, 18 May 2016, 3934.
708 One of the primary concerns raised to SALRI by community agencies was a person not self-identifying as having
a complex communication need due to the ambiguous nature of the phrase. These agencies supported educational
material getting people to ask the question ‘do people struggle to understand you’, both to identify that a
communication need may be present, but also to remove the stigma of ‘do you struggle’ personally. By making the
communication difficulty external to the person it was thought people may be more willing to self-identify. It is
the view of SALRI that educational and promotional material made available to the public and non-legal agencies
would not need to use the phrase ‘complex communication needs’ as it does not enhance the understanding of
the program or it’s aims but rather this material should promote, in plain language, what are the identifiers of a
complex communication need and how they might be addressed. See also Rec 18 below.
705
706
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2.5.9

Recommendations

RECOMMENDATION 5
SALRI recommends that, as a communication need is not an issue of capacity, any person with
an identified communication need can decline the assistance of a communication partner if
they wish to do so.
RECOMMENDATION 6
SALRI recommends the retention of the term ‘complex communication needs’ and its present
statutory definition in the Evidence Act 1929 (SA) and the Summary Offences Regulations 2016 (SA)
and therefore no legislative amendment is required in this context.
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Part 3 — Communication Assistance
3.1

What is a Communication Partner?

3.1.1
The precise role of a CP varies between jurisdictions, but a general definition is someone
who ‘assist[s] the police and the court to communicate with the witness so as to obtain the best-quality
evidence from the vulnerable witness’.709 The extent to which the CP ‘assists the court’ is the subject
of some debate amongst commentators, lawmakers, legal practitioners and judicial officers. However,
it is accepted that the CP should remain independent and non-partisan.710 The role of a CP does not
include being an advocate for the witness, or providing emotional support.711 Whether CPs are to
advise, intervene or interpret as part of their role varies between jurisdictions. Some literature has
characterised CP as ‘quasi-interpreters’712 In other jurisdictions, the role of a CP is extended for the
role to be advisory and/or interventionist.713
3.1.2
The Evidence Act 1929 (SA), drawing on the English intermediary role, authorises
communication assistance by means of either a ‘communication partner’ (CP) or a ‘communication
assistant’. The terminology is complicated, but the nature of these two roles was explained as follows:
The Bill provides for two classes of persons who are eligible to provide communication assistance
in court. First, the Bill introduces a role called a ‘communication partner’. This is a person, or a
person of a class, approved by the Minister for the purposes of providing assistance in proceedings
to a witness with complex communication needs. It is contemplated that a communication partner
will be a volunteer as part of a specialist scheme who will be trained to facilitate effective
communication between members of the criminal justice system and the person with complex
communication needs. Secondly, the Bill allows any other suitable person to be appointed by a
court to act as a communication assistant in court.714 The Bill makes it explicit that a person can
still play the role of providing communication assistance and be a witness in their own right at a
trial of the alleged offending. This scenario may well arise given a communication assistant may
be a person who is closely associated with a victim and as a result may be required to give evidence
at trial of facts in issue. As with existing language interpreters, any communication assistant will
have to swear or affirm in court the impartiality and accuracy of their role.715

Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 354.
710 Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing
an Australian Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of
Criminology 498, 506; Tasmanian Law Reform Institute, Facilitating Equal Access to Justice: An
Intermediary/Communication Assistant Scheme for Tasmania (Final Report No 23, January 2018) 8 [1.4.6].
711 Penny Cooper, ‘Like Ducks to Water? Intermediaries for Vulnerable Witnesses and Parties’ (2016) 46 (March)
Family Law 374, 375.
712 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Issues Paper No 22, May 2016) 37 [4.2.14].
713 Tasmania Law Reform Commission, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme
for Tasmania? (Report No 23, January 2018) 65 [4.3.6].
714 This would include an expert retained by a party in the proceedings.
715 South Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898–9 (Hon Gail Gago MLC) (emphasis
added). The suggestion of someone with knowledge of the vulnerable person acting as a communication assistant
and also appearing as a witness satisfying the court of their objectivity may be unlikely but cannot be excluded. It
709
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3.1.3
SALRI’s research and consultation has found strong support, despite some misgivings
over the trained volunteer CP role,716 to retain both aspects of the CP role in any future model.717
3.2
Distinction Between a Communication Partner and a Support
Person
3.2.1
It is important to distinguish the role of a CP from that of a support person, who can also
assist vulnerable witnesses.718 As defined in the Evidence Act 1929 (SA), a CP is a person who has,
usually, 719 been approved by the Minister for the specific purpose of providing communication
assistance to a witness with complex communication needs.720 The role is impartial and independent.
3.2.2
Witnesses are deemed to have complex communication needs if their ability to give
evidence is significantly affected by a difficulty to communicate effectively with the court. 721
Communication difficulty is broadly defined; it can be temporary or permanent and it can be the result
of disability, injury, disease or any other causes.722 The concept of complex communication needs,
consistent with both the wide statutory definition 723 and the intention behind the phrase, 724 is not
narrowly defined.725
3.2.3
In contrast to the CP’s role, a support person provides emotional or moral support to a
larger category of witnesses such as children, persons with cognitive impairment, witnesses who have
been subjected to threats of violence and retribution in connection with the proceeding and certain

may be that the communication assistant is a specialist teacher and their evidence is purely formal and not in
dispute.
716 Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect Against People
with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular
Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse People with
Disability (Report, November 2015) 168 [6.59]; Victorian Law Reform Commission, Victims of Crime in the Criminal
Trial Process (Report, August 2016) 170–1 [7.215]; Royal Commission into Institutional Responses to Child Sexual Abuse
(Criminal Justice Report, August 2017) Part VII 73–4; Tasmania Law Reform Institute, Facilitating Equal Access to
Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 86–9 [5.2.40]–
[5.2.48]. See also below [3.3.1], [3.3.3]–[3.3.4].
717 Lawyers and police and health practitioners, for example, told SALRI that often the best placed party to act as a
CP, especially outside court, is not a practitioner but rather an individual close to the person with complex
communication needs such as a relative, friend or carer who is familiar with that person’s complex communication
need and can effectively provide communication assistance. See also below [3.6.17], [3.6.21], [10.1.31].
718 The Vulnerable Witnesses Act sought ‘to clarify and increase access to appropriate support persons to provide
emotional support for vulnerable witnesses, both in and out of court. The Bill includes provision for Regulations
to be made to prescribe the class of person who can provide emotional support or any other assistance during an
interview with a vulnerable victim, witness, suspect or defendant. The role of a support person is quite distinct
from the communication assistant’: South Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1038.
719 See also below [3.3.1], [3.3.3]–[3.3.4].
720 Evidence Act 1929 (SA) ss 4; 12AB(2)(ii). But see, Evidence Act 1929 (SA) s 12AB(5)(a)(i), See also the discussion of
the relevant law in Part 9.
721 Ibid s 4(2).
722 South Australia, Parliamentary Debates, Legislative Council, 9 June 2016, 4240 (Hon Peter Malinauskas MLC).
723 Evidence Act 1929 (SA) s 4(2)
724 See South Australia, Parliamentary Debates, Legislative Council, 9 June 2016, 4239–42.
725 South Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898 (Hon Gail Gago MLC); South Australia,
Parliamentary Debates, Legislative Council, 18 May 2016, 3934; South Australia, Parliamentary Debates, Legislative
Council, 9 June 2016, 4239–42.
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witnesses in prosecutions for serious and organised crime offences.726 A support person may be a
relative of the witness, a friend of the witness, a volunteer with a community organisation or any person
designated to provide emotional support to the witness.727 Support persons do not need to be approved
by the Minister or possess any particular qualifications. There is no requirement of impartiality.
3.2.4

In contrast, it is imperative that the CP’s role is independent and impartial.728

3.2.5
The following discussion relates to communication partners, not support persons. The
legal framework for CPs is prescribed by the Evidence Act 1929, the Summary Offences Act 1953 and the
State Supreme Court Criminal Rules 2014 and District Court Criminal Rules 2014. The following reviews the
relevant statutory provisions of these enactments and their accompanying regulations, as well as the
rules and supplementary rules of Court.
3.3

Who Can Act as a Communication Partner?

3.3.1
The English intermediary role is often singled out as a template of good practice.729 SALRI
accepts the strength of the English model but still recognises that across jurisdictions where CPs are
used, variations exist in who can act as a CP, the nature and scope of the role, and in training
requirements and professional obligations. The English model (as with other models such as the
Tasmanian or NSW models), needs to be adapted to the particular circumstances of South Australia.730
3.3.2
In South Australia, the original NGO CP model was performed by volunteers. It is
important to note that these individuals were both trained and came from skilled backgrounds in the
area.731 As explained to the Child Abuse Royal Commission:
[W]hat is envisaged is that the volunteers won’t be some random individuals off the street. Rather,
what is envisaged — this is part of the reason for an NGO such as Uniting Communities — is
they already have a large pool of volunteers acting in other roles. What is envisaged … is that the
people who are likely to volunteer … might be teachers, social workers, carers, speech pathologists,
psychologists, who have already expertise and competence in disability. Perhaps they may be

Evidence Act 1929 (SA) ss 4, 13A(2)(e)(i).
Evidence Act 1929 (SA) s 12AB(2)(b).
728 See also Penny Cooper, ‘Like Ducks to Water? Intermediaries for Vulnerable Witnesses and Parties’ (2016)
46(March) Family Law 374, 375; Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual
Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018) 43; John Taggart, ‘“I am not Beholden to
Anyone … I Consider Myself to be an Officer of the Court”: A Comparison of the Intermediary Role in England
and Wales and Northern Ireland’ (2021) 25(2) International Journal of Evidence and Proof 141, 145, 147–50. Examples
of the impermissible roles of intermediaries have emerged. For example, in England, ‘they should not secondguess or undercut defence instructions and strategy by deciding that the witness is not fit to plead; they should not
take over ABE interviews with leading questions on crucial issues which contaminate the witness’s testimony; they
should not usurp the role of a witness supporter; and they must understand the respective roles and responsibilities
of counsel and the trial judge in conducting a trial, including that the intermediary must not pre-empt the court by
interrupting proceedings to “enforce” ground rules which do not relate to communication’: Laura Hoyano,
‘Reforming the Adversarial Trial for Vulnerable Witnesses and Defendants’ [2015] (2) Criminal Law Review 107,
128.
729 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 285 recommendation
35.
730 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179,
Dr David Plater, 24 March 2016) 18335.
731 Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 10–12.
726
727
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having a break from work for two or three years, perhaps they may be nearing their 50s and want
to ease down at work. So it is envisaged that the type of volunteers who will volunteer to act as
communication partners, as I said, won’t be random individuals off the street but, rather, similar
to the UK, have a certain amount of ability and competence already in this field and then the
training will be designed to bring them up to speed more with the issues that are confronted in the
criminal justice system.732

3.3.3
Misgivings about the South Australian volunteer CP model were raised before the Child
Abuse Royal Commission.733 Stephanie Gotlib of Children and Young People with Disability Australia
raised her ‘significant concerns’ as volunteers may lack the expertise to deal with children with
particular disabilities.734 She explained:
CYDA’s view of the communication partnership service is that it’s — look, I’m sure it will, and
does, provide a very important role for children with disability or people with disability that have
communication needs. I think a particular focus that CYDA is very concerned around, that is in
many ways a last frontier, I think, is around how do we provide support for that group of children
with really significant, high communication and behaviour support needs? So they’re children that
communicate primarily through their behaviour, who will never, due to the functional impact of
their impairment, be able to make a disclosure, but they will communicate very powerfully, through
their behaviour, around their experiences. That group, we know through research, is most
vulnerable to abuse and sexual abuse, but it’s still very unclear as to how we can progress around
their access or ability to access criminal justice … I think that particular cohort of children is,
through my experience, absolutely dependent on the system for safety but also absolutely
dependent on others to have their behaviour recognised, acknowledged, and the opportunity, in
fact, to communicate at all. So it’s a very, very vulnerable group, and in a context where behaviour
around disability, when it's confronting, when it's different — the typical response is around
containing that and stopping it. So we’re in a community where behaviour support is hard to access
under ideal circumstances, and so around that group of people who are so dependent and reliant
on people who have a relationship and specific expertise around their individual circumstances, I
don’t think the South Australian program and the like of that will be able to provide the
communication support and access and opportunities that that group of children require … I think
in terms of how we progress, there’s been lots of talk around training and professional
development for those involved in the criminal justice system, but I think we need something
established that is done by communication experts in this particular area. So in terms of speech
pathologists and psychologists with the relevant expertise, I think that should be mandatory.735

Transcript of Proceedings, Commonwealth Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study
No 38, Day 179, Dr David Plater, 24 March 2016) 18339–40. The volunteer CPs came from skilled and
professional backgrounds. See also Transcript of Proceedings, Royal Commission into Institutional Responses to Child
Sexual Abuse (Case Study 46, Day 234, Greg Weir, 29 November 2016) 23903–4.
733 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) 73–4. See
also Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect Against
People with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular
Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse People with
Disability (Report, November 2015) 168 [6.59]; Victorian Law Reform Commission, Victims of Crime in the Criminal
Trial Process (Report, August 2016) 170–1 [7.215]; Tasmania Law Reform Institute, Facilitating Equal Access to Justice:
An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 86–9 [5.2.40]–[5.2.48].
734 Transcript of Proceedings, Royal Commission into Child Abuse (Case study 46, Day 235, Stephanie Gotlib, 30
November 2016) 24079–80.
735 Ibid.
732
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3.3.4
In England and Wales, witness intermediaries comprise speech and language therapists,
psychologists, social workers, occupational therapists, teachers, or nurses who are appropriately
screened and trained and then placed on a national register. In Northern Ireland, intermediaries include
speech and language therapists and social workers, who have undertaken specific training and are
bound by a Code of Practice and a Code of Ethics.
3.3.5
In South Africa, in most instances intermediaries have been social workers who received
minimal training, although the relevant Act allows for the use of other professions, including medical
practitioners, psychologists, teachers and child and youth workers. 736 In Canada, the role of
intermediary is restricted to experienced speech-language pathologists who have undertaken additional
specialised training. In New Zealand, most, if not all intermediaries are speech-language therapists.737
3.3.6
In Australia, the role and use of witness intermediaries varies in different jurisdictions.
The operation of each jurisdiction’s intermediary scheme is discussed in more detail below.738
3.3.7
In NSW, under the ‘Children’s Champion’739 scheme, a paid intermediary, with tertiary
qualifications in psychology, social work, speech pathology, occupational therapy or a similar
profession is mandatorily assigned to any child witness under 16 years of age in prescribed sexual
offences cases. Despite the terminology, the role of a ‘Children’s Champion’ is strictly impartial and
independent and their duty to the court is paramount. 740 The ‘Children’s Champion’ cannot be a
relative, friend or acquaintance of the child witness, a party to any proceedings or a person who has
assisted the child in a professional capacity (other than as an intermediary).
3.3.8
The Tasmania Law Reform Institute argued that, due to the importance of rapport
building in enabling people to feel comfortable to speak, prohibiting people who have previously
assisted the child in a professional capacity from acting as an intermediary may adversely impact
outcomes:
The elimination of anyone who is a relative or who has previously worked in a professional capacity
with the witness may reduce the effectiveness of the scheme. Some people with complex
communication needs may not communicate willingly or easily with people with whom they do
not have an established relationship of trust.741

3.3.9
The Criminal Procedure Act 1986 (NSW) also allows for witnesses and defendants with a
communication difficulty in criminal proceedings to receive assistance from a person when giving
evidence. In contrast to the Children’s Champion scheme, no specific tertiary qualifications or expertise
are required to provide communication assistance. Under this system, any communication assistance

Carmel Matthias and F Noel Zaal, ‘Intermediaries for Child Witnesses: Old Problems, New Solutions and Judicial
Differences in South Africa’ (2011) 19(2) International Journal of Children’s Rights 251.
737 Kelly Howard, Clare McCann and Margaret Dudley, ‘It’s Really Good … Why Hasn’t It Happened Earlier?
Professionals’ Perspectives on the Benefits of Communication Assistance in the New Zealand Youth Justice
System’ (2020) 53(2) Australian and New Zealand Journal of Criminology 265.
738 See also below Part 15, Appendix A, Appendix B.
739 This term is problematic. See also Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual
Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018) 9, 43.
740 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 43.
741 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 59 [4.2.28].
736
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provided must already be used by the witness ‘on a daily basis’. Therefore, people may use
communication devices or receive assistance from a family member if that assistance is ordinarily used
on a daily basis.
3.3.10
Section 306ZK of the Criminal Procedure Act 1986 (NSW) also applies to children and
people with cognitive impairments742 who are witnesses or defendants in a range of matters. Under this
section, assistance can be provided by a parent/guardian or other relative, friend or support person.
To assist a witness, the person may act as an interpreter assisting the person with any difficulty giving
evidence due to an impairment or a disability, or can provide support. A parent/guardian or other
relative, friend support person, or professional may also act as a support person for a complainant
when they testify but unlike for a witness, cannot act as an interpreter.
3.3.11

It is significant that this general NSW assistance scheme is little used.743

3.3.12
Under the Victorian scheme, a participating court can appoint an intermediary for children
under 18 years and witnesses with a cognitive impairment. 744 The Victorian intermediaries are
professional practitioners, who are part of an approved panel.
3.3.13
In Western Australia, children or people deemed to be a ‘special witness’ may be
appointed a ‘communicator’.745 Qualifications for ‘communicators’ are not specified, with the court
free to decide on a case-by-case basis whom would be most suitable; anyone deemed competent, may
be appointed as a communicator by the court. 746 There is also no limitation about where a
communicator may be used. The Western Australian model appears little used.747
3.3.14
In Tasmania, the Government managed panel of intermediaries consists of trained
professionals from psychology, speech pathology, occupational therapy and mental health nursing who
are experienced in working with vulnerable adults and children.748 SALRI was able to observe the
training of the Tasmanian intermediaries just prior to the commencement of the Tasmanian scheme
on 1 March 2021.
3.3.15
The recent ACT intermediary model contemplates two full time practitioners available
within office hours employed within the Human Rights Commission supplemented by an expert panel.
All require for membership a professional qualification in Speech Pathology, Social Work, Psychology
or Occupational Therapy or another relevant qualification that is approved by the administrator of the
ACT scheme as well as detailed initial and ongoing training.749

Criminal Procedure Act 1986 (NSW) s 306M (definition of vulnerable person).
Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Issues Paper No 22, May 2016) 38 [4.2.19]; Tasmania Law Reform Institute, Facilitating Equal Access to
Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 38 [4.2.19].
744 Criminal Procedure Act 2009 (Vic) pt 8.2A.
745 Evidence Act 1906 (WA) ss 106F(1), 106R(4)(b).
746 Ibid. See also Law Reform Commission of Western Australia, Report on Evidence of Children and Other Vulnerable
Witnesses (Report No 87, 1991) 91–2 [6.40]–[6.43].
747 Queensland Law Reform Commission, The Receipt of Evidence by Queensland Courts: The Evidence of Children (Report
No 55, December 2000) Part 2, 43; Victorian Law Reform Commission, The Role of Victims of Crime in the Criminal
Trial Process (Consultation Paper, July 2015) 99 [8.82].
748 Department
of Justice, Tasmanian Government, Witness Intermediary Scheme Pilot (Web Page)
<https://www.justice.tas.gov.au/witness-intermediary-scheme-pilot>.
749 ACT Human Rights Commission, Procedural Guidance Manual: Intermediary Program (Manual, February 2020) 9.
742
743
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3.3.16
The Queensland intermediary pilot commenced in Brisbane and Cairns on 1 July 2021.
The scheme utilises an expert Government administered panel. The panel is open to practitioners with
qualifications in speech pathology, psychology, occupational therapy or social work.750 The Queensland
pilot is confined to prosecution witnesses (not just victims) in child sexual offence cases who are under
16 years of age, have an impairment of the mind or have difficulty in communicating.
3.3.17
At present in South Australia, a CP requires a qualification in speech pathology,
occupational therapy, psychology, developmental education or social work.751 There is no approved
panel of eligible CPs as operates in Tasmania, the ACT and Queensland.
3.3.18
While eligibility to act as a CP varies across national and international jurisdictions, it is
apparent that the role can be performed by people with diverse knowledge and skills and is not the
domain of any one profession.
3.4

What is the Role of a Communication Partner?

3.4.1
There has been significant debate as to how the role of the CP should be defined. It is
generally accepted that CPs must remain independent and non-partisan.752 The role does not include
being an advocate for the party or providing emotional support.753 One question that was raised in
both SALRI’s research and consultation is to what extent should a CP be permitted to intervene in a
trial or a police interview to highlight what are regarded as inappropriate or overly complex questions?
3.4.2
In South Australia, the exact role of a CP has not been legislatively defined in any detail.754
This fact attracted some comment in SALRI’s consultation.755
3.4.3
The Minister’s Second Reading Speech sheds some light and suggests that the CP role
was to be approached flexibly, and on a case-by-case basis:

Department of Justice and Attorney General, ‘Intermediaries to Assist Vulnerable Witnesses to Give their Best
Evidence’
(Media
Release,
Queensland
Government,
1
December
2020
<https://www.justice.qld.gov.au/community-engagement/news/2020/intermediaries-to-assist-vulnerablewitnesses-to-give-their-best-evidence>. See also Criminal Code (Child Sexual Offences Reform) and Other Legislation
Amendment Act 2020 (Qld).
750

These persons must be recognised according to the guidelines of Speech Pathology Australia, Occupational
Therapy Australia, Australian Psychology Society, Developmental Educators Australia Inc or Australian
Association of Social Workers: Government of South Australia, ‘Help Communicating About Legal Matters’ (Web
Page, 27 October 2020) <https://www.sa.gov.au/topics/rights-and-law/victims-of-crime/assistance-withcommunication>.
752 Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing
an Australian Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of
Criminology 498, 506.
753 Penny Cooper, ‘Like Ducks to Water? Intermediaries for Vulnerable Witnesses and Parties’ [2016] 46(March) Family
Law 374, 375; Judicial College of Victoria, Victorian Criminal Proceedings Manual (online) 13 Witnesses, ‘Ground
Rules Hearings and Intermediaries’ [2].
754 The Evidence Act 1929 (SA) defines a communication partner as ‘a person, or a person of a class, approved by the
Minister for the purposes of providing assistance in proceedings to a witness with complex communication needs’:
s 4. Although the definition identifies the function of a communication partner, it does not necessarily clarify their
role when giving communication assistance. See also above Recs 7 and 8 and the discussion in Part 3.
755 SALRI considers legislative provision is necessary to provide guidance and clarity as to the CP’s role. See above
Rec 8.
751
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The Bill recognises the role performed by communication assistants to facilitate effective
communication with persons with complex communication needs and enable them to provide an
accurate and coherent account of their experiences. The Bill includes explicit powers allowing the
use of communication assistants to support persons with complex communication needs, whether
witnesses, victims, suspects, or defendants both in and out of court. The Bill provides that a person
with a complex communication need may use a communication device or a communication
assistant for both in and out of court statements … The Bill includes the caveat that it be provided
where available. There may be logistical reasons that preclude such assistance. The communication
assistant model in the Bill draws on the familiar and long recognised role of a language interpreter
and will be similar to that role. However for people with complex communication needs,
communication is broader than spoken language. It is only right that persons, be it witnesses,
victims, suspects, or defendants, with complex communication needs have the same entitlement
of support to communicate effectively and/or understand the relevant proceedings as someone
who is unable to speak or understand English. There are augmented and alternative means of
communication that can be legitimately used (such as speak-and-spell communication devices or
picture book aids), especially with the contribution of a communication assistant, to facilitate and
enable effective communication. There are a broad range of disabilities and complex
communication needs and the term ‘complex communication needs’ is not confined to intellectual
disability. The precise nature and extent of the role of the communication assistant will depend
upon the particular complex communication needs in any case.756

3.4.4
The subsequent explanation of the Attorney-General as to the CP’s role did not make the
precise role clear:
These are people who will play a similar role to interpreters for people with complex
communication needs. The Statutes Amendment (Vulnerable Witnesses) Act 2015 provides a statutory
basis for the introduction of communication partner services. The objective of the service is to
provide trained independent volunteer personnel to facilitate communication between vulnerable
victims, witnesses, suspects and defendants with complex communication needs in their contact
with the criminal justice system.757

3.4.5
Some literature has characterised the CP role as quasi-interpretative. 758 In other
jurisdictions, the role of the CP is extended to be advisory and/or interventionist.759 As the South
Australian scheme has been used a limited number of times within the courts, the parameters of the
role remain unclear and it can be questioned whether the South Australian courts would allow the role
to extend beyond the function of a quasi-interpreter to the more interventionist model common in
England (and NSW as SALRI heard).
3.4.6
The legislative flexibility of the CP model, supported by the Minister’s comments, 760
would suggest that the role played by a CP in South Australia should be assessed on a case-by-case
basis and could encompass either the quasi-interpretive conduit role or the more expansive advisory
or even interventionist role. This is also the view of the Tasmania Law Reform Institute.761

South Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898 (Hon Gail Gago MLC).
South Australia, Parliamentary Debates, House of Assembly, 10 March 2016, 4709 (Hon John Rau).
758 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 57 [4.2.18].
759 Ibid 65 [4.3.6].
760 South Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898 (Hon Gail Gago MLC)
761 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 57 [4.2.18].
756
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3.4.7
Intermediaries in NSW act broadly similar to a translator, and are able to communicate
with and explain questions posed to witnesses, and to explain any evidence given by the witness to the
court. While ‘Childrens’ Champions’ provide a report to the court regarding the child’s communication
needs and can act in an advisory capacity, people acting in a communication assistant role for other
vulnerable parties are limited to a purely interpretive role to assist the witness to understand the
question, or to explain the witness’s evidence to the court. They do not act as advisors on the person’s
communication needs.
3.4.8
In practice, it seems that the role of a ‘Children’s Champion’ extends to an advisory and
even an interventionist function.762 These witness intermediaries are permitted to converse with the
defence and prosecution counsel about the appropriateness of questions put to the witnesses.763
3.4.9

The role of an intermediary in Victoria has been described as follows:
Intermediaries — or skilled communication specialists — are not advocates or support workers;
their role is to facilitate communication with the witness (both at the police interview and trial
stage). Intermediary schemes aim to protect and empower vulnerable witnesses to give their best
evidence, ensuring that communication with the witness is as complete, coherent, and accurate as
possible, helping to bring offenders to justice.764

3.4.10

Further, in Victoria, the role of an intermediary is to:


assess the witness’s communication style and specific communication assistance required



describe the communication needs of the witness to the investigating police officer, legal
practitioners and judicial officers to enable the individual to participate in the court
process. This will include providing recommendations on how to best communicate with
the witness, explaining concepts that the individual has difficulty understanding and/or
making recommendations to the person questioning the witness and the Judicial Officer
on how to pose a question to get the most reliable evidence



facilitate communication between the individual and other parties to prevent or
overcome a communication breakdown



write court reports on the individual’s communication needs and provide practical
strategies for managing these needs.765

3.4.11
Judge Sexton speaking of the Victorian model noted the intermediary role must be
impartial and needs to be carefully considered. In response to the question of whether the role should
extend to raising their hand in court to indicate an inappropriate or overly complex question, Judge
Sexton said the Victorian intermediaries should be able to and in fact do take an active role in that way.
Judge Sexton noted that while the ultimate arbitrator of the legality or relevance of the question is the

Royal Commission into Institutional Responses to Child Sexual Abuse, Transcript of Proceedings (Case Study 46, Day 234,
29 November 2016) 23915–16. This was confirmed to SALRI in consultation by NSW practitioners.
763 Ibid.
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Judicial College of Victoria, Victorian Criminal Proceedings Manual (online) 13 Witnesses, ‘Ground Rules Hearings and
Intermediaries’ [2].

Department of Justice and Community Safety, Victorian Intermediaries Pilot Program (Web Page, 2020)
<https://www.justice.vic.gov.au/justice-system/courts-and-tribunals/victorian-intermediaries-pilot-program>.

765

82

judge and not the CP, the CP assists the court and lawyers by identifying what might be an improper
question because of the particular communication needs of the witness.
3.4.12
In Western Australia, similar to NSW, ‘communicators’ are tasked with communicating
and explaining questions to the child and then communicating the child’s answers to the court. The
role is not interventionist or advisory, but rather interpretative. Pre-trial hearings are mandated and
enable the court to seek advice about the communication abilities of witnesses.
3.4.13
In the UK, an intermediary may carry out functions that are advisory, interpretative
and/or interventionist.766 This may be in the form of requiring or encouraging intermediaries to carry
out certain tasks such as preparing a report prior to a GRH or trial,767 and intervening during questing
where the questioning is inappropriate and needs to be adjusted so that the witness can give their best
evidence.768
3.4.14
An intermediary registered under the English scheme told the Commonwealth Royal
Commission of the nature of her role in a police interview with a vulnerable witness:
My role is passive in the sense that I’m not there as a second interviewer. I’m there to listen and
to monitor the questions put to the child carefully to ensure that they are appropriate for that
person’s communication needs. I also monitor and carefully watch the child or the vulnerable
adult’s anxiety and concentration and, where appropriate, I may suggest that the person needs a
break or we need to think about strategies to help that person remain calm and focused … [In
terms of intervening] I try to pre-empt, as much as possible, whether or not that child — that
person will understand that question before they answer the question. So, for example, if a police
officer uses a very big word that I believe a five-year-old may not understand, I’ll intervene and I
might say, ‘Mr Policeman, what does that word mean?’ That’s my way of alerting the police officer
to think perhaps about reframing that question, or rewording that question, rather than me
interjecting and doing that myself.769

3.4.15

The same English intermediary did not see her role at trial as a passive conduct:
That’s the function, but how that happens is certainly more in an advisory capacity. So if during
the trial, for example, if during questioning a question is asked that the intermediary feels is beyond
the capability of the vulnerable witness, not in terms of the content or in terms of the line of
questioning or anything like that, but in terms of the complexity or the vocabulary used, we would
alert the judge to the possibility of there being a communication breakdown, and then the judge

Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 359.
767 Ibid; Crown Prosecution Service (UK), ‘Intermediaries’, Special Measures (Web Page, 22 July 2020)
<https://www.cps.gov.uk/legal-guidance/special-measures>.
768 Although intervention by a CP may be necessary, the need intervene could be reduced by communicating to the
judge the wording of the questions pre-hearing: Penny Cooper, ‘A Double First in Child Sexual Assault Cases in
NSW: Notes From the First Witness Intermediary and Pre-Recorded Cross Examination Case’ (2016) 41(3)
Alternative Law Journal 194, 194.
769 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII,
46. ‘It’s a supportive role. It’s not a second interviewer, the role of the intermediary, nor is it to advise the police
on: you should say that, and that’s more likely to get a disclosure. That’s absolutely not the role of the intermediary.
They are there to assist a police officer — who may have views as to what he wants to ask to get a disclosure —
and simply ensure that whatever question it is the police officer wishes to ask is understood by the child” Royal
Commission into Institutional Responses to Child Sexual Abuse, Transcript of Proceedings (Case Study 38, Day 179, Penny
Cooper, 24 March 2016) 18295.
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would decide whether to ask counsel to rephrase the question, or ask the intermediary to assist
them in rephrasing the question and, likewise, in the ground rules hearing an intermediary would
also have discussed other ways that might help the vulnerable witness to give - to answer, to give
their evidence.770

3.4.16
It is ‘unrealistic’ to expect a CP can assist every witness with complex communication
needs.771 As one English intermediary told the Commonwealth Child Abuse Royal Commission:
Intermediaries are there to assist with the communication with vulnerable people, but there are
certainly going to occasionally be times when someone’s difficulties are so severe that an
intermediary isn’t going to be enough to mitigate those difficulties.772
I alert the judge to the terribly worded question usually by saying ‘your Honour’ and then I explain
what the problem is with the question, such as saying, ‘That’s a tagged question.’ It’s then up to
the judge to decide what to do with that information. If the judge agrees with what I’ve highlighted,
they may say something like, ‘Counsel, please rephrase the question.’ If counsel tries to rephrase
the question and then unfortunately there is still a tag or there is still an issue with the question,
on some occasions the judge may seek my assistance with rephrasing. My assistance with
rephrasing questions is extended only to me giving suggestions to the judge and then counsel
taking them upon him or herself to then put the question to the witness, but at no point do I
actually communicate the question to the witness myself.773

3.4.17
Although positive feedback has been received for CPs that carry out these broad
functions, there is some concern that an interventionist role dilutes the role of counsel and disrupts
the adversarial legal system.774 There is a further contention that unnecessary intervention could lead
to confusion in the court and consequently, distortion of the witness’ evidence.775 Clearly defining the
role in legislation, and the provision of suitable training and educative materials, could help CPs to
carry out their role in a way that limits or avoids potential distortion of evidence given by the witness.
3.4.18
Should the CP scheme envisage a broad role for the CP, guiding legislation and rules
setting the parameters for that role should be clear as to the circumstances in which it is appropriate
for a CP to intervene during questioning. For example, in England and Wales, intervention is limited
to alerting questioners and courts to problematic questions and prompting their rephrasing. Witness
intermediaries do not rephrase or ask questions themselves as this would increase the risk of distorting
the evidence.
3.4.19
The effectiveness of the CP can be maximised by broadly defining their role to include
interpretive, advisory and/or interventionist functions. The outcomes of previous pilot schemes, such

Royal Commission into Institutional Responses to Child Sexual Abuse, Transcript of Proceedings (Case Study 38, Day 177,
Mary Woodward, 23 March 2016) 18203.
771 Royal Commission into Institutional Responses to Child Sexual Abuse, Transcript of Proceedings (Case Study 38, Day 179,
Michelle Mattison, 24 March 2016) 18204.
772 Ibid. An example of such a case might be a person with advanced dementia: at 18275.
773 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 47.
774 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania (Final Report No 23, January 2018) 82.
775 Thelma Agnew, ‘Finding a Voice’ (2006) 9(7) Mental Health Practice 10, 10; Joyce Plotnikoff and Richard Woolfson,
‘Making the Best Use of the Intermediary Special Measure at Trial’ [2008] (2) Criminal Law Review 91, 94; Penny
Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered Intermediaries
Schemes and Lessons from England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 60.
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as that of the UK and NSW, indicate that a broad role can be useful in improving communication
between the Court and the witness. However, it is important that the extent to which the CP is
permitted to intervene does not go so far so as to distort the evidence, and that it is limited in a way
that minimises the risk of misinterpretation of misunderstanding of the witness’ evidence.
3.5

Consultation Data Overview

3.5.1
The prevailing view at all four Adelaide roundtables was that CPs should be available to
suspects, victims, witnesses and defendants at all stages of the legal process, from initial interview
through to any trial. This finding was widely repeated elsewhere in SALRI’s consultation.
3.5.2
There was further support for CPs to be available not only in criminal court environments,
but also in other legal contexts, such as child protection, the family court system776 and South Australian
Civil and Administrative Tribunal matters.
3.5.3
The roundtables provided further consensus that the role of CP should not be limited to
any one profession. Rather, as a complex communication need is unique to each individual, the best
person to act as the CP should be assessed on a case-by-case basis.
3.5.4
There was also wide support for a hybrid model utilising both trained health professionals
and appropriately trained volunteer CPs.
3.5.5
One suggestion that was raised to SALRI, similar to the ACT model,777 is for there to be
a very small number of permanent full time professional CPs and to utilise both trained health
professionals and appropriately trained volunteer CPs.

Is There a Need for Communication Partners?
3.5.6
There was overwhelming agreement among health practitioners that a need exists for CPs
in South Australia and that CPs should be available for diverse populations who may have complex
communication needs. As noted by a speech pathologist Elizabeth Fudge, a former volunteer in the
ComPaS program: ‘A system that can assist people with communication difficulties to access justice is
greatly needed.’
3.5.7
Organisations such as the Australian Association of Psychologists and the Australian
Association of Social Workers noted that as well as children, adolescents and persons with disability
including communication disorders, CPs should be available for Aboriginal people, people from
CALD backgrounds, people having ‘difficulties communicating due to mental health difficulties’ and
broader cohorts. For example, the Australian Association of Social Workers (AASW) highlighted the
need to extend thinking to also consider that people with complex communication needs:
[M]ay also include those who have communication and comprehension difficulties that arise
from physical and mental trauma, including child abuse and neglect, family violence, and
cognitive deterioration due to age, acquired injuries and medical conditions. The AASW
advocates for an interpretation of ‘complex communication needs’ that reflects the broad
genesis of these needs across the South Australian community.

776
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See also Re D (A Child) [No 3] [2016] EWFC 1, [20].
ACT Human Rights Commission, Procedural Guidance Manual: Intermediary Program (Manual, February 2020) 9.
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3.5.8
A speech pathologist, Larissa Ashton, described a range of complex communication needs
and indicated that there was a need for CPs for all people suspected to have a complex communication
need, irrespective of their role within the legal process:
Ideally … all people with suspected communication difficulties; whether a suspect, victim or
witness; have access to a communication partner. Those with communication difficulties should
include anyone with a language disorder or suspected expressive and receptive language difficulties.
I think anyone with an intellectual disability should have access to a communication partner also.
Those with speech pronunciation difficulties or fluency challenges (stuttering) may or may not
require a communication partner depending on the nature of their disorder.

3.5.9
Speech Pathology Australia further demonstrated the need for CPs to assist people with
complex communication needs, explaining these as having:
profound impacts on an individual’s health and wellbeing. It affects all areas of life functioning
where communication is necessary, from relationship forming and achieving positive attachments,
to achieving academic success, in meaningful occupations and in the ability to communicate
successfully when interacting with justice services.

3.5.10
The specific needs of young people in the criminal justice system were raised by a number
of parties. A social worker SALRI spoke to estimated that approximately 75% of young people in the
youth justice system have a communication disorder. He noted that many of these young people
struggle to understand proceedings, and would benefit from the presence of a communication partner,
not just in a trial setting but after a matter has concluded as well. The social worker told SALRI that
this was because issues such as bail or good behaviour bond conditions can be difficult to understand.
3.5.11
The social worker emphasised that for young people in the justice system, a CP is essential
not just to allow them to give evidence, but to ensure they understand their rights. An example he gave
was that many young people assume court is ‘like TV’ and that the ‘beyond reasonable doubt’ standard
will be used, when this is not the case in the Youth Court. He told SALRI that the main thing many
of his clients are looking for is reassurance that their rights are being protected.
3.5.12
A group of Adelaide allied health professionals told SALRI that they routinely speak to
young people in custody who leave a hearing and ask: ‘so am I leaving or not’.
3.5.13

The Child and Adolescent Mental Health Forensic Team submitted to SALRI that:
Young people have very limited access to their lawyers before and after court, which limits their
opportunities to ask questions, pre-learn vocabulary (jargon) and find out what to expect during
court proceedings.

3.5.14
As part of recognising the need for CPs, the Australian Psychological Society expressed
the view that CPs were required to uphold ‘constitutional rights for vulnerable parties’ and indicated
concern that a lack of ‘appropriate adjustments to legal processes, by police, advocates and judges, to
account for the vulnerabilities arising from communication difficulties’ of vulnerable people (including
children) with complex communication needs ‘may lead to distortion of evidence and impact on the
outcome of proceedings affecting both the fairness of the resulting decision and the perceived fairness
of the judicial system’.
3.5.15
Speech Pathology Australia noted the significant consequences that can arise from failing
to support people with complex communication needs to give their best evidence and indicated the
potential value of a CP:
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It is critical that people with communication difficulties are given every opportunity to understand
the investigative and legal process and are supported to provide accurate information to ensure
their rights are upheld. There are significant consequences for the justice process, and for the
individuals involved, if a witness is found not competent to give evidence, or if the accused is
found not fit to plead or stand trial. A communication intermediary can assist in the determination
of fitness to plead/stand trial and witness competence.

3.5.16
Parties including the Australian Psychological Society also saw CPs as offering an
opportunity for people with complex communication needs to provide their best quality evidence.
3.5.17
SALRI was told by health practitioners that the swift pace of legal proceedings can be
difficult for them, as educated people without legal training, to follow, let alone for a vulnerable person.
They related that many young people when asked whether they understood what had just happened in
court will say yes, because they cannot formulate the right question on the spot, when in reality they
probably only understood about 5% of proceedings.
3.5.18
The use of CPs as a means to minimise stress in people with complex communication
needs engaging with the legal system was also noted by the Australian Psychological Society who stated:
In a situation that is potentially traumatic, and stressful — failure to support meaningful
communication in the legal process may impose further psychological trauma on a person who
already faces difficulties with communication. To minimise this potential, it is imperative that
vulnerable defendants, victims and witnesses are identified and provided with the opportunity to
be fully heard and their testimony fully considered. Preferably, the vulnerable person should not
have to self-identify as requiring communication support, which may add to the stress and anxiety
being experienced.

3.5.19
The stress of the legal process adversely impacting communication abilities was similarly
noted by Speech Pathology Australia, who explained how ground rules hearings may help address this
concern:
It is now well understood how the stress of these types of situations can impede a person’s ability
to communicate to their optimum level. When a person is in a situation that activates their
sympathetic nervous system, they can go into survival mode and activate a ‘fight, flight, freeze’
response. When people are in this heightened state of anxiety, they are less able to actively engage
with higher order thinking, including communication functions, so are less able to engage in the
legal processes effectively and appropriately. Pre-trial Ground Rules Hearings are one way we can
ensure those with [complex communication needs] are more comfortable with the setting and less
likely to have a sympathetic response activated.

When and Where Should CPs be Used?
3.5.20
There was strong support among health practitioners for CPs to be used in a range of
settings including, as one consultee said, ‘All areas where vulnerable clients need to communicate in
stressful legal settings.’778
3.5.21

Speech Pathology Australia observed:
Access to a communication intermediary should be made available to all persons with [complex
communication needs] (often referred to as complex communication needs or a ‘vulnerable
person’), wherever there is a requirement for them to be able to communicate with other parties,
such as the police, legal practitioners or in a criminal or civil court. This should be irrespective of
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See also below Part 17.
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age and their reason for contact with the legal service — whether a victim, witness or alleged
perpetrator. Communication is a basic human right and there is an overrepresentation of people
with [complex communication needs] coming into contact with the justice system, often as a result
of complex and cumulative biopsychosocial issues and/or the result of the impacts of the social
determinants of health. Having intermediaries available to all vulnerable persons makes the system
more equitable.

3.5.22
Parties, including the Australian Association of Psychologists, Australian Psychological
Society, Australian Association of Social Workers and Speech Pathology Australia, and Ms Ashton
(Speech Pathologist) listed specific venues where CPs should be available to support people identified
as or suspected of having a complex communication need. The role of a CP was seen to extend beyond
criminal proceedings to police interviews, meetings with lawyers and justice staff, pre-trial conferences,
court proceedings (civil, family, youth and superior courts), and other hearings and formal proceedings
such as dispute resolutions, and tribunals.
3.5.23
Speech pathologists SALRI spoke to also emphasised the utility of CPs in meetings with
solicitors or other practitioners, to allow the client to have a full understanding of proceedings.
3.5.24
The AASW stressed the importance of not restricting the use of CPs to only higher South
Australian courts, suggesting to do so may have two consequences:
Many legal proceedings do not reach proceedings in a higher court because insufficient evidence
has been secured in the early stages. This may be due to witnesses not being willing to provide
statements, or perceptions that vulnerable witnesses may not be able to give credible accounts in
formal proceedings. The provision of communication partners early in each and every proceeding
increases the opportunity to secure the best quality evidence that is available in the circumstances.
…
The South Australian Civil and Administrative Tribunal (SACAT) has increasingly been identified
as the appropriate mechanism to address civil matters including child protection administrative
decisions, guardianship and advanced care matters, and equal opportunity matters. The vesting of
jurisdiction to SACAT in these matters is intended to increase access to legal protections. Noting
that the applicants in these matters are more likely to have complex communication needs, it would
be contradictory to prioritise communication partners for the higher courts. The AASW advocates
for communication partners to be widely available in civil, family and youth courts, and before
tribunals.

3.5.25
Conversely, clinicians from Child Protection Services, while supporting CPs for people
with complex communication needs, suggested that CPs would be rarely required or of benefit when
undertaking forensic interviews of children under the age of seven years. Reasoning included that Child
Protection Services do not typically receive referrals to interview children with severe language
limitations, perhaps due to assumptions that an interview is not possible; a preference to use a
communication assistant who knows the child rather than a CP; established interview preparation
processes that allow for identification of, and planning for, communication issues which may arise;
Child Protection Services staff are trained and skilled in communicating with children; and concerns
about potential adverse impacts from having an additional person in the interview when children are
being asked about traumatic incidents.
3.5.26
In a caveat, the Child Protection Service clinicians noted that ‘Aboriginal children,
particularly from the APY Lands, are regarded as having complex communication needs and CPS
[Child Protection Services] endeavours to have an Aboriginal interpreter present during the interview
to provide language and cultural support.’
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Who should be eligible to act as a CP?
3.5.27
The issue of what professions or skills are best suited for the CP role was considered by
SALRI as part of its research and consultation.
3.5.28
There is a risk that, without proper training or qualifications, the CP may interfere with
or distort the evidence given by witnesses with cognitive impairment. 779 If a witness’s evidence is
distorted, the CP’s role would be ineffective as the purpose of their engagement is to facilitate
communication between the vulnerable witness and the court in a way that affords a fair process to all
parties.780 Therefore, in devising an appropriate CP model, the role of the CP should be performed by
a suitable individual and clearly defined to avoid confusion and consequently any potential distortion
of a witness’s evidence
3.5.29
There have been past occasional suggestions that only certain occupations have the
necessary expertise to act as a CP, such as a speech pathologist781 (indeed this view was also expressed
at the Vulnerable Witness conference at Nottingham Trent University in June 2019). However, this
restrictive view found little, if any, support in SALRI’s consultation. The prevailing view in SALRI’s
consultation was that the CP role should be open to a range of occupations and it is wrong to confine
it to any one occupation. The preferred occupation will depend on the individual requiring the CP and
the context. This view was accepted by the four Adelaide roundtables, the relevant professional
associations and individual practitioners in Adelaide and the regions.
3.5.30
There was wide (though not total) agreement in SALRI’s consultation that the CP role
should not be confined to any single occupation. It is significant that SALRI as part of its regional
consultation held a roundtable meeting in Port Pirie with six regional and rural health practitioners
from diverse roles who would be eligible to be CPs in South Australia. All had relevant practical
expertise. It was emphasised by all attendees that the CP role is NOT the province of any one
occupation and as such it should not be restricted to any one occupation.
3.5.31
The practitioners noted the preferable occupation to act as a CP will depend on the precise
communication need and, indeed, often the assessment of a complex communication need calls for a
multi-skilled team approach to be adopted which will involve more than one occupation, say a
combination of a speech pathologist and a social worker. The question is always which occupation for
the CP is ‘the best fit for the client’. There are a ‘whole range of reasons’ why someone may have

Thelma Agnew, ‘Finding a Voice’ (2006) 9(7) Mental Health Practice 10; Penny Cooper and David Wurtzel, ‘Better
the Second Time Around: Department of Justice Registered Intermediaries Schemes and Lessons from England
and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 60.
780 Phoebe Bowden, Terese Henning and David Plater, ‘Balancing Fairness to Victims, Society and Defendants in the
Cross-Examination of Vulnerable Witnesses: An Impossible Triangulation?’ (2014) 37(3) Melbourne University Law
Review 539, 557–8.
781 See, for example, Speech Pathology Australia, Submission No 31 to Australian Human Rights Commission, Access
to
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in
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System
for
People
with
Disability
(August
2013) <https://humanrights.gov.au/sites/default/files/Sub31%20Speech%20Pathology%20Australia_0.pdf>.
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understanding and responses and to facilitate the communication process between the person with a disability and
police, lawyers, court officials, etc. This person could also have a role in supporting other professionals in the
justice system to relate better to people with communication disability: at 4.
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communication needs and a ‘team approach’ is necessary to see who is best in the circumstances. Each
case should be assessed on the elements as to who the best CP would be. Indeed, the most applicable
CP may not even be a health or other practitioner. 782 The particular circumstances of Aboriginal
communities were noted.
3.5.32
This was also the prevailing view of the four Adelaide roundtables. A speech pathologist
working in England and familiar with the intermediary role was also clear that the role should not be
confined to any single occupation or skill set and it will depend upon the particular disability or other
complex communication need. A ‘team’ approach will often be preferable.
3.5.33
The Australian Psychological Society noted that as of 1 March 2020, a CP in South
Australia may be a person who is qualified in speech pathology, occupational therapy, psychology,
developmental education or social work.
3.5.34
Among the submissions received by SALRI, there was a strong preference among health
professionals for CPs to be trained professionals, with contributors describing specific training
requirements to become and maintain recognition as a CP.783
3.5.35
The Australian Association of Psychologists, Australian Psychological Society and
AASWs did not express that acting as a CP should be the province of any one profession.
3.5.36

The AASW specified that:
Communication partners should have relevant qualifications, such as in allied health or
developmental education, and sufficient experience in human service provision for the priority
cohorts that they are supporting in proceedings. In addition, communication partners should have:
experience in the use of communication tools (from cards to signal the need for a break, or that a
person does not understand a question) to Augmentative and Alternative Communication (AAC)
technologies; experience and familiarity in the barriers experienced by priority cohorts in their
interactions with legal and justice systems. The role must be recognised, valued and remunerated
to reflect this level of expertise, and must be considered to be an officer of the court.

3.5.37

Similarly, the Australian Association of Psychologists recommend that CPs have:
Professional registration in a profession where communication skills with vulnerable clients are
required, experience of at least two years with the client group, brief training about the role (such
as limits and non-advocacy).

3.5.38
A view that CPs should be members of regulated professions was also held by the
Australian Psychological Society:
Regulated professionals are well placed to be communication partners: Regulated professionals are
trained in communicating at multiple levels about complex subject matter. In addition, they are
aware of appropriate professional boundaries, have some understanding of the stress, and potential
trauma, associated with being involved with the legal system, and understand their own limitations

SALRI notes the similar comments of a regional speech pathologist in consultation. The attendee was clear that
the CP role is not the province of any single occupation. The speech pathologist role does NOT necessarily indicate
the practitioner has the skills or expertise to act as a CP. Who is the preferable CP will depend on the needs of the
vulnerable party and any disability or impairment and the training of the CP. Some practitioners have worked with
other disciplines and so may have multiple skills. It will often be a multi-faceted ‘team’ approach, like in the
consultee’s work context. The consultee reiterated that some speech pathologists may not have experience with
complex communication needs.
783 See below Part 10.
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in terms of the nature of the material they may be exposed to as part of the role (and know to seek
supervision as required).

3.5.39
The Australian Psychological Society also suggested expanding eligibility to act as a CP to
include Provisional Psychologists on placement as part of a professional Master’s training program,
and Psychology Registrars. They gave the example of students undertaking a Master of Forensic
Psychology or registrar program in forensic psychology, who combine legal and psychological
knowledge. They note that as part of existing regulatory processes in psychology, these individuals
would be supervised by Psychology Board of Australia approved supervisors who would oversee their
work as intermediaries.
3.5.40
While Speech Pathology Australia, suggested that Speech Pathologists were best placed
to act as CPs:
As the communication intermediary’s role is to assist an individual with communication needs to
participate fully in the justice process, it demands expertise in both assessing and managing
communication difficulties, therefore speech pathologists, by the nature of their training and
clinical experience, are ideally suited to the role.

3.5.41
The position of Speech Pathology Australia, that speech pathologists are best placed to
act as CPs was supported by a speech pathologist, Larisa Ashton, who advised that an experienced
speech pathologist can provide the best support, but that recent speech pathologist graduates with the
right training and personal aptitudes would also be suitable. Ms Ashton added that other professions,
experienced in working with persons with complex communication needs may also be suitable CPs if
they can demonstrate an understanding of communication difficulties and how to support people.
3.5.42
The Child and Adolescent Mental Health Forensic Team submitted that there were certain
qualities, rather than a particular qualification, that would make a person suitable to work as a CP. They
suggested that these qualities were:
Broad understanding of court processes and/or human development, including disability and
additional needs, as well as the capacity to learn about courts/human development and undertake
training regarding the communication strategies that could be used to support a young person.
Knowledge of human services and/or organisations who work with vulnerable populations would
be beneficial.

3.5.43
Clinicians from Child Protection Services indicated there may be times when it is
preferable for communication to be facilitated by a professional already known to a child with complex
communication needs:
The child’s issues have meant that it is preferable to identify someone who knows the child and
their communication abilities well, as opposed to a volunteer. For example, for a child on the
Autism Spectrum, who finds social interactions more complex, it is preferable to have support
during an interview from their own familiar speech therapist/other appropriate professional,
rather than someone the child does not know.

3.5.44
In considering CPs, Speech Pathology Australia also expressed views about the role’s
terminology, suggesting that ‘communication intermediary’ would be more appropriate than CP:
We strongly advocate for the use of the term communication ‘intermediary’, rather than ‘partner’,
as this is the recognised terminology used in other jurisdictions in Australia, and overseas. This
term recognises the professional and impartial nature of this role, which is very different to the
support role that the term ‘partner’ suggests. We believe it is important to ensure there is a clear
distinction between expert communication intermediaries and the use of family members, carers
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or other professionals providing a more general support role, or the perception of a
communication partner who works for the client, more similar to an interpreter.

3.5.45
There was some unease in SALRI’s consultation as to a volunteer CP model, whether in
whole or part. Professor Eileen Baldry noted her misgivings with a volunteer CP. This emerged in
SALRI’s trip to Tasmania. The Tasmanian Department of Justice told SALRI that they had discounted
a trained volunteer intermediary role and they saw the role best suited to paid practitioners (though
they noted this was to meet Tasmania’s circumstances and different factors might arise elsewhere such
as for South Australia).
3.5.46
Adjunct Associate Professor Terese Henning, former Director of the TLRI, was of the
view that there should be as much flexibility as possible in relation to who can act as an intermediary.
Intermediaries should be included who best meet the requirements of those with communication needs
and the demands of cases. Ms Henning stressed that intermediaries should have relevant expertise, but
that their expertise can derive from knowledge or experience. Whilst in most cases it will be desirable
for intermediaries to have relevant tertiary qualifications, there will be cases where the best intermediary
is one whose expertise is based on experience in communicating with the person with the
communication need. Court approval should be obtained in any case where there is an existing
relationship between the intermediary and the witness. The problem of ensuring an intermediary is
impartial and objective can be dealt with by ensuring that they receive thorough independent training
about their role in the court context and by ensuring they adhere to statutory prescriptions about
maintaining independence. Ms Henning did not favour a volunteer scheme because the critical and
skilled work performed by intermediaries warrants the respect of remuneration. Additionally,
remuneration will inevitably underpin the respect accorded their role by other participants in the court
process. Their recommendations for appropriate questioning etc are more likely to be followed if their
expertise is paid for.
3.5.47
However, the Tasmanian DPP was attracted to a hybrid intermediary model consisting of
both expert practitioners (as in Tasmania) and trained volunteers (as previously in South Australia). It
was said that the value of a retired teacher and a pool of suitable trained volunteers such as retired
practitioners in the community is real. The Director said, even in a smaller state such as Tasmania,
practitioners such as speech pathologists will not be available in remote towns such as Smithson or
Queenstown and trained volunteers will be of benefit. The DPP said that also Government priorities
may change and the funding for the expert panel model may not always be adequate.
3.5.48
There was wide support in regional communities, including Port Pirie, for a hybrid CP
model that to include both expert practitioners and trained suitable volunteers. The lack of suitable
professional practitioners in regional and rural communities to act as CPs was often noted to SALRI,
including by many health practitioners and service providers. Mr Brock MP, for example, noted that a
hybrid model caters for rural and regional communities and draws on the established success of other
volunteer models like JPs.784
3.5.49
Other parties such as Knowmore and regional legal and health practitioners, whilst noting
the nature and responsibilities of the CP role, accepted that a practitioner only model was unrealistic,
and emphasised the need for suitable training. Knowmore commented:

784

The Port Pirie Deputy Mayor, Mr Zubrinich, added that the opportunity to recruit local suitably respected and
credentialed Communication Partners such as Justices of the Peace would certainly be advantageous to the
community.
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We note that South Australia currently also requires professionals who act as communication partners
to have a minimum of five years’ relevant experience working with people with complex
communication needs. While this is a reasonable approach to increasing the likelihood that a person
will be effective in the communication partner role, it may also act as a barrier to having a sufficient
number of communication partners available to assist witnesses, particularly in regional and remote
communities. We suggest that an alternative way of maximising the effectiveness of communication
partners without compromising availability would be to require them to successfully complete a
designated training course, as in New South Wales, for example…. such training programs have been
identified in the UK ‘as an important step in enabling intermediaries to effectively carry out their role
in court, and we support them being a requirement for all communication partners.

3.5.50
The particular issues and implications confronting regional and Aboriginal communities
were often highlighted to SALRI. Many parties such as the Port Pirie Deputy Mayor, regional lawyers
and health practitioners and service providers and especially representatives of Aboriginal communities
pointed out to SALRI that an expert fly in CP model will not work for Aboriginal communities. Rather
the focus should be on suitable trained volunteers who are trusted and respected within a particular
Aboriginal community. SALRI was told that such an individual need not be Aboriginal. This is
examined further in Part 6 of this Report.
3.5.51
Several parties highlighted that the role of CPs should be financially remunerated rather
than voluntary. This was thought to confer a number of benefits.
3.5.52

The Australian Association of Psychologists stated:
Paid experts are preferred because they already have ethical duties and training in that regard and
are regulated health professionals. Trained professionals (particularly health professionals) are
trained to continuously assess during communication which will assist in determining whether a
client is able to continue with a process and to assess what intervention would assist them … Paid
professionals’ signals that the role is valued and perceived as important. To ensure there is a large
enough available pool of professionals the rate should be set at the same level across all
practitioners.

3.5.53

Similar views about remuneration were expressed by Speech Pathology Australia:
Intermediaries must be employed by the government and accountable to the courts to ensure there
are no conflicts of interest and that there is training and clear competency levels in the skill set
required for this role. It is recommended that there be a core team of intermediaries employed in
part or full-time capacities, as well as a pool of casual workers who remain up to date in their
training that can be employed/contracted as required.

3.5.54
However, the strong majority view in SALRI’s consultation (including at the four Adelaide
roundtables and in regional consultation) was that the CP role should not be limited to paid
practitioners. This particularly emerged in consultation from regional and rural health practitioners and
service providers, and from Elders and members of Aboriginal communities. Parties favoured a hybrid
model and it was widely considered that a trained volunteer component was appropriate for both
logistical and geographical reasons and to meet the preferences and circumstances of Aboriginal
communities.785 The same considerations were said to apply to regional communities generally. Most
parties in consultation viewed a practitioner only CP model as inappropriate in a State such as South

785

See below Part 6 (particularly section [6.7]).
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Australia for logistical and practical reasons; an overwhelming view expressed by Elders and members
of Aboriginal communities, Aboriginal and non-Aboriginal health practitioners, legal practitioners who
work with Aboriginal communities, regional service providers and other interested parties.
3.5.55
A hybrid model would supplement paid professionals with trained volunteers or
community members, depending on the needs and situation of the person with complex
communication needs. A volunteer trusted within a particular Aboriginal community may be the most
appropriate person to provide communication assistance where the communication need is cultural,
while a professional practitioner may be required for a more significant disability, or in lengthy court
proceedings.
3.5.56
While the Australian Psychological Society recommended the use of paid, regulated
professionals as CPs, they also supported the use of a ‘hybrid’ model that ‘includes relevant and
respected community representatives working with communication partners to assist vulnerable people
to provide best evidence’.
3.5.57
A number of parties suggested that a person known to the person with complex
communication needs would be well placed to act as a CP, due to their existing knowledge of the
person’s needs. A social worker SALRI spoke to noted that he has been able to assist clients with
understanding legal proceedings in the past because he knows them well.
3.5.58
However, the social worker believed that there is utility in a CP being independent from
the person they are providing communication assistance to. In this context, he felt that a trained CP
visiting the person before the hearing or trial, to ask them about their wishes and to build a relationship
with them, would be necessary.
3.5.59
In consultation, a psychologist told SALRI that having an ongoing relationship with a CP
would be important for a person with complex communication needs, as it would increase the trust in
the CP.
3.5.60
Speech pathologists told SALRI that a trained professional, given the right tools, should
be able to develop rapport with a person with complex communication needs to be able to work with
them effectively.

Employment and Funding Considerations
3.5.61
Parties including the Australian Psychological Society and Speech Pathology Australia
were of the view that, for the CP program to be successful, there is a need for greater legislative clarity
in the role. The Australian Psychological Society stated:
A clear definition would remove the potential for misinterpretation and ambiguity, and pave the
way for a professional service that minimises the risk of evidence being distorted.

3.5.62
Further, Speech Pathology Australia added that there is a need for training and for CPs to
be employed by government:
We believe that in order for it to be successful in truly assisting the people in the program, a
number of systemic changes need to occur, including an increase in clarity of the role, a formal
training and governance system, and that intermediaries are employed by the government to ensure
neutrality.

3.5.63
Ms Ashton concurred with Speech Pathology Australia indicating that best practice would
occur if CPs were government employees and provided suggestions about how best to structure the
service:
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A Communication Partner Service would be of high standard if the roles are salaried, government
employed roles. On any one business day, an allocated number of communication partners would
be working (9am–5pm) and able to be booked in as well as respond to requests promptly from
the courts, SAPOL, lawyers or justice staff. I believe that a person requiring assistance could have
a number of communication partners through their journey with the law enforcement process
(rather than needing the same communication partner the whole time) … Communication
partners being only available during business hours will be limiting of course, but I think this will
increase the ability to employ appropriate and skilled communication partners. I think
communication partners could be based in the courts (perhaps different ones on different days),
with the option of being ‘called out’ into the community at any time. If funding and staffing
permitted, having some communication partners based at the major police stations would also be
helpful.

3.5.64
Ms Fudge saw a limited role for private practitioners to act as a CP, but believed the nature
of the role made it unrealistic for private practitioners to be involved in all areas where a CP may be
required:
I can see how a private Speech Pathologist could be employed as an Intermediary to assist with
advice to/recommendations regarding the court process because the legal system allows time in
which relevant reports could be generated based on assessment and knowledge of the client's
abilities. However, if a Speech Pathologist was also required to observe the client’s court
proceedings (to assist communication between client and the lawyers/judge/other officers) I
would predict that there would be difficulties in a private Speech Pathologist accommodating the
court's ‘fluid’ time lines within his/her practice. For example, there can be unexpected and lengthy
delays in the calling of witnesses/victims/accused to the courtroom (eg delays of a few hours or
deferrals to the next day). I would imagine that the ‘early investigation’ work with Police that
Communication Partners undertook would be impractical for private Speech Pathologists as Police
personnel generally require assistance within short time frames (sometimes within hours and often
within days or 1–2 weeks of referral).

3.5.65
The need for CPs to be on call was also highlighted by Ms Fudge as a potential barrier to
private practitioner acting as CPs:
[UK] volunteers and staff were rostered to be ‘on call’ for shifts that, in total, covered the hours
from 7.00am to 10.00pm, 365 days per year. I believe this would be impossible to manage in the
private practice setting. I must note, however, that whilst we were rostered for these times, I was
never asked to attend a call-out outside of the period 9:00am–5.00pm and I believe such call-outs
were rare.

3.5.66
Multiple parties saw benefits in a funded CP scheme. The Australian Psychological Society
urged a return to a funded scheme, noting that people with complex communication needs may have
limited capacity to pay for such a service:
It seems counter-intuitive to move to a service that requires payment by the person requiring
communication support. Presumably the vulnerabilities that dictate the need for a communication
partner, may also impact the person’s capacity to pay for that support.

3.5.67
Similarly, Ms Fudge questioned how a service could be accessed in a timely manner if
offered on a fee-for-service basis:
I believe that one benefit of a ‘free’, accessible service for people working in the justice sector was
that, for example, a Police Officer could call the Service if they wished to discuss a possible client
prior to proceeding (or not) with a formal referral for a Communication Partner. I am unsure how
such a service could be provided in a timely manner by a private practitioner if the Police Officer
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had to place a request up through their system for fee-for-service to be paid before this initial
inquiry/discussion could be undertaken.

What should be the role of a CP?
3.5.68
Many parties told SALRI of the value in CPs being available in diverse contexts for both
civil and criminal cases. Similarly, they described a desire for a broader remit regarding what the role
of a CP should entail. The prevailing view was legislative clarity of the CP’s role would prove helpful.
3.5.69
It was argued that, at present, the role of CP is somewhat ambiguous in South Australia.
The Australian Psychological Society stressed the importance of the CP role being clearly defined:
A clear definition would remove the potential for misinterpretation and ambiguity, and pave the
way for a professional service that minimises the risk of evidence being distorted.

3.5.70
Further, the Australian Psychological Society spoke of the individualised nature of the
role and the essential need for appropriate assessment to be undertaken:
The requirements of a communication partner must be determined on a case by case basis
depending on the circumstances and needs of the person seeking assistance … For this reason, an
assessment of the particular case and current needs of the vulnerable person is essential.

3.5.71
In considering definitions of the CP role, Speech Pathology Australia highlighted the need
to have a clear separation between a CP and a support person:
We believe it is important to ensure there is a clear distinction between expert communication
intermediaries and the use of family members, carers or other professionals providing a more
general support role, or the perception of a communication partner who works for the client, more
similar to an interpreter.

3.5.72
Parties such as Speech Pathology Australia, Larissa Ashton, the Australian Association of
Psychologists, and the Australian Psychological Society all saw the CP’s role being to assist people with
complex communication needs to understand questions being posed to them and to assist them in
expressing themselves. Many parties also described more specific tasks that should be incorporated in
the role.
3.5.73
Speech Pathology Australia emphasised the importance of undertaking individualised
assessments of people’s communication difficulties to inform recommendations about how to best
facilitate their best account of events. They indicated that CPs should be able to intervene when
communication breakdown occurs:
Ideally, intermediaries should be available to conduct an individualised assessment of a client’s
communication, make recommendations to the police or court personnel, intervene in the police
interview if there is a communication breakdown (eg to alert the interviewing officer or judicial
officer of the communication difficulty, and, at their request, provide suggestions for alternative
wording of questions or alternative ways the client may express themselves) and attend court
proceedings.

3.5.74
These suggestions were extended by a speech pathologist, Larissa Ashton, who described
specific actions that could be taken by the CP to facilitate better communication:
Provide assistance to people with communication challenges to assist them to understand and
express themselves in a way that is understood by others. Roles of the communication partner
could include:


Briefing those interacting with the person on specific communication techniques;

96



Acting as an ‘interpreter’ between the legal practitioner/law enforcement officer and the
young person;



Re-phrasing what is said to the person, using methods including paraphrasing, drawing
and pictures;



Assist the person to express themselves, using the above methods when needed;



Check understanding as the end of a topic — eg paraphrasing back.

Communication partners should be accessible for defendants, victims and witnesses. Assistance
should ideally be available for legal proceedings as well as interactions with the police and lawyers.

3.5.75
An experienced South Australian CP, Elizabeth Fudge, provided a description of the
activities undertaken in her role:
In my Communication Partner experience this assistance took the form of sitting in on interviews
(either in person or via video) with the Police Officer/s and the client (a suspect/witness/victim)
and providing advice about successful communication with the client to the Police. This was often
required without the Communication Partner having had anything more than a 5–10 minute
‘rapport building’ time directly with the client prior to the interview. As a Communication Partner
I couldn't intervene or ask questions within the formal Police interview, of course; I simply
observed and gave tips to the Police Officer outside of the interview room when a break was taken
and also took the officer through my final recommendations at the end of the interview. I then
completed a formal recommendation report based on the observations.

3.5.76
Speech Pathologists Larissa Ashton and Melissa Saliba described an example of acting as
an informal CP and the benefits of this in helping a young person to understand bail conditions, in
turn hopefully minimising the likelihood of re-offending. They shared:
[T]he beginning was can you be present in court, can you hear what the bail agreement needs to
be and help the young person understand that … I can answer those questions for them, we can
map out what was said, we can use that information to create visual bail agreements. Because the
other formal type of bail agreements are so language heavy, and then go through that with the
young person to help them understand what the requirements are and things like that.

3.5.77
Further, Ms Ashton described the ability to assist legal counsel to gain increased
information and a better understanding of their client by her having been present as an informal CP:
On a couple of occasions I met with this young person with the lawyer who wanted to explain
proceedings and what will be happening, in terms of going to trial and everything and applying for
bail, but also to get this young person’s wishes … The lawyer was simplifying her language, she
was from ALRM and was quite experienced in that way, but still each time she came out and said
‘I got so much more information, that was really clear’. And it was really clear to me the difference
between an empathetic lawyer who is trying to modify their language, and a communication
partner who is using these strategies. In the second instance, she said ‘I found out a lot more about
what wasn’t working for him with the current conditions’ and I think before she felt she had been
asking the wrong questions and hadn’t gone about it the right way. So the quality of the
information was greater and she said she was much more confident that he understood the
conditions having my assistance.

3.5.78
The speech pathologists, who have worked informally as CPs, told SALRI there is
currently ‘no process’ to working as a CP in court. They told SALRI that while they believe their current
role is useful, because they can be a ‘second set of ears’ for the young person and explain matters to
them later, it would be enhanced by allowing them to participate in proceedings.
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3.5.79
Similarly, while Child Protection Services clinicians always consider the need for a CP but
do not routinely use them, they noted an instance of using of a CP when interviewing a young person
who relied upon a communication board:
The communication partner was able to provide advice to the clinician, facilitate communication
with the child and support the interview process, which was very helpful (although the interview
was significantly affected by the limitations of the communication board for conveying
information about alleged sexual abuse).

3.5.80
The Child and Adolescent Mental Health Forensic Team submitted that the CP should
work directly with the young person, ‘initially facilitating understanding around court proceedings’.
They submitted that there are distinct roles for the CP before, during and after court. They further
submitted that CPs could have a liaison role with other support services, such as Aboriginal Field
Officers.
3.5.81
The Australian Psychological Society indicated a preference to consider extending the
current scope of practice for South Australian CPs:
to include an advisory aspect — during police investigations and at trial — where deemed
appropriate, similar to the NSW and UK models. Additionally, the potential to increase the scope
of the intermediary service to work alongside other sources of support within the courts, or
broader legal system (eg advocates), could be explored.

3.5.82
In considering a broader role, the Australian Psychological Society also made suggestions
for CPs to assist in other areas beyond the trial proper including referrals for any ongoing support
needs:
Communication partners clearly have a role beyond the trial process, for example, to facilitate
victim impact statements if supporting a victim of crime, or otherwise providing input into
sentencing or terms of probation. In addition, from a mental health perspective and the potentially
traumatic nature of legal proceedings, communication partners could be involved in referring
vulnerable parties for ongoing psychological support at the conclusion of legal proceedings.

3.5.83
Similarly, the Australian Association of Psychologists stated that the role should not only
entail establishing agreed communication protocols and processes in court proceedings but ongoing
monitoring of the person’s ability to communicate as factors such as trauma may mean abilities can
vary over time:
The role should be to support the communication of the client. That is, to have agreed protocols
between the client and communication partner about how they will signal to the court that the
client needs a break (for example), and how the communication partner will operate during the
hearing to help the client articulate responses. The monitoring by the health professional would
also include ongoing assessment, for example, where there has been trauma, that the process works
with the client’s capacity at any time.

3.5.84
Parties including the Australian Association of Psychologists and Larissa Ashton
recognised the complexities when English is not the first language of a person with complex
communication needs. Ms Ashton spoke of how to use a CP and an interpreter to assist people with
complex communication needs:
I think this is a complex scenario that needs to be determined individually in a case-by-case basis.
In some instances, it may be that they provide support and strategies to the language interpreter.
In other cases, the two roles may be required to act alongside each other.
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3.5.85
The Australian Association of Psychologists suggested that when English was not a
person’s first language ‘the communications partner role would be a role of reframing questions for
example and of monitoring the client’s stress and other factors that may be obstructions to their
communication’.
3.5.86
The Child and Adolescent Mental Health Forensic Team submitted that interpreters and
CPs should meet prior to court so they can understand each other’s roles and processes. They further
submitted that inviting interpreters to participate in CP training would be beneficial, ‘so they can
provide additional supports in home language’.
3.5.87
A number of parties to consultation emphasised the need for better clarity around the role
of the CP, for the CP’s benefit. A group of Adelaide allied health professionals noted that they felt it
is currently unclear how to act in the CP role, and that training is difficult to access in SA.
3.5.88
The types of communication assistance described to SALRI in consultation has been
varied. For people with communication disorders or low literacy, a number of allied health
professionals described the use of pictures or illustrations as effective tools to communicate concepts
like bail conditions. A social worker told SALRI of the need to be ‘creative’ when communicating with
young people with complex communication needs.
3.5.89
Professor Cooper, drawing on her wide research and involvement with the UK
intermediary scheme, supported the use and value of intermediaries. Any cost implications were fully
justified in her view.786
3.5.90
The use of Zoom and other similar platforms by CPs, notably for rural and remote clients,
as opposed to face to face discussion, was also raised. Different views were expressed.
3.5.91
The prevailing view at a discussion with regional health practitioners was that such a
delivery was viable, but it had significant limitations. One party explained that clients are more
comfortable with local practitioners — ‘won’t listen to people from Adelaide’. They believed that
telehealth could work if there is an existing relationship between the client and the CP (but you would
still lose a bit of the relationship online). It was added that a lot of (non-verbal) communication goes
missing over Zoom. The lack of access to mobile phone or internet for many in rural and remote
communities was highlighted. One party concluded of a telehealth CP model: ‘It is better than nothing
but is still not ideal.’ Another regional health practitioner said that, whilst not ideal, there is a viable place
for telehealth in the delivery of the CP role, in at least some cases. This can be seen as part of the wider
move to telehealth, highlighted by the recent COVID-19 changes. The attendee noted that with COVID19 in two weeks their practice had used a telehealth delivery where previously it had not. There is still a
need for rapport and getting to know the client, but this can be done by telehealth.
3.5.92
A regional lawyer with experience working with Aboriginal communities did not support
a CP role by zoom or AVL link. The AVL link is ‘terrible, you would need the intermediary to actually
be there in person otherwise it won’t work — telehealth really won’t work.’ The lawyer reiterated,
especially but not just for Aboriginal communities, the need to build trust, ‘to show people you are on
their team.’ The lawyer gave the example of an accused in custody where the court ordered a psychiatric
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‘The success of the [NSW] pilot scheme rests not only with police, judges, advocates and intermediaries but also
with those who hold the purse strings. Courtroom technology and self-employed intermediaries cost money, but
what is the value of making the justice system accessible to those who one prosecutor in England said had been
previously “priced out of justice”’: Penny Cooper, ‘A Double First in Child Sexual Assault Cases in NSW: Notes
from the First Witness Intermediary and Pre-Recorded Cross-Examination Cases’ (2016) 41(3) Alternative Law
Journal 191, 194.
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report but the client would not engage with anyone over a radio link. The lawyer highlighted the need
to build a rapport with the client. Lawyers from the ALRM also disagreed with the suggestion of
performing the CP role by Zoom or an AVL link. It was seen as inappropriate and unsuitable for many
Aboriginal clients.
3.6

SALRI’s Observations and Conclusions

3.6.1
SALRI reiterates its support for the role and rationale of CPs. One of the benefits of an
intermediary (or CP) program is the culture shift it engenders within the police, legal profession and
judiciary. It requires lawyers to become more skilled at simplifying their questions and adapting their
practices to the needs of the witness through the use of ground rules hearings.787
3.6.2
Initial fears that a CP may undermine either a fair trial or the adversarial process are
unjustified. ‘The role of the intermediary is not to convince a jury either way as to the credibility of the
witness, but merely to ensure that they are questioned in a forensically safe way so as to preserve the
accuracy and reliability of their evidence.’788 Furthermore, although there is a need for a suitable judicial
direction to account to any jury for the presence of the intermediary, this does not seem a major
problem. Judge Sexton noted: ‘This is less trouble than you may think.’ There is a standard direction
in Victoria789 (and also England).790
3.6.3
SALRI recommends that the purpose of the CP role should be to enable a person with
complex communication needs, whether as a suspect, accused, litigant, witness or victim, to provide
their ‘best evidence’,791 whether in or out of court. This premise is consistent with that accepted and
adopted by the Child Abuse Royal Commission:
By ‘best evidence’, we mean the most complete and accurate evidence a witness is able to give. The term
‘best evidence’ has been used in England and Wales and Australia to describe the goal of ensuring children

Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’
(2019) 43(5) Criminal Law Journal 325, 335.
788 Ibid 336.
789 Judicial College of Victoria, Victorian Criminal Charge Book (online) ‘3.14: Intermediaries and Ground Rules
Explained’ <https://www.judicialcollege.vic.edu.au/eManuals/CCB/index.htm#67399.htm>.
790 In England, when intermediaries are appointed to facilitate communication of witnesses or defendants at the Crown
Court, it is also customary for the judge to explain their presence to the jury. The intermediary may also be asked
to explain to the jury their role and qualifications and the purpose of any communication aids. An example of an
English judicial direction to the jury is as follows: ‘Members of the jury, you will see two people [in the live link
room/dock]. One is the witness [or defendant]. The other, Ms X, is there to assist the court; the technical term
for her position is an “intermediary”. The witness suffers from learning difficulties. Because of this I have ruled,
following representations from both the prosecution and the defence, that there should be an intermediary to
assist communication. An intermediary is not an expert and does not give evidence. She is an independent person,
a communication specialist here to assist with two‐way communication in court. She will only intervene if a
communication issue is identified. Questions will be short, simple and straightforward and it is likely we will take
breaks. I must stress that giving evidence with an intermediary to assist communication is perfectly normal in a
case such as this. It must not in any way be considered by you as prejudicial to the accused”. [Additionally, in the
case of an intermediary appointed to assist a defendant throughout the trial: “All this is in order to enable the
defendant to understand fully the evidence in this case and the proceedings’: Judiciary of England and Wales, Equal
Treatment Bench Book: Children and Vulnerable Adults (November 2013), 18 [66],
file:///C:/Users/a1220956/AppData/Local/Temp/ETBB_Children_Vulnerable_adults+_finalised_.pdf.
791 See also Glossary.
787
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and vulnerable witnesses are able to give a complete and accurate account as a witness in criminal
proceedings … ‘to enable the child to give the best evidence of which he or she is capable’.792

3.6.4
SALRI adopts this terminology and reasoning from the Child Abuse Royal Commission.
The term and concept are widely used elsewhere.793
3.6.5
SALRI in consultation heard of much confusion over the precise role of a CP and the
perception that legislative guidance or clarity would be helpful. Such confusion has arisen elsewhere.794
SALRI proposes that the role of a CP should be legislatively defined in South Australia to clarify the
nature and scope of this role, namely to enable a person with complex communication needs, whether
as a suspect, accused, litigant, witness or victim, to provide their ‘best evidence’, whether in or out of
court. The legislative definition should also make it clear that the CP’s role may role extend beyond a
quasi-interpreter role and include an advisory capacity for a court to the extent of being permitted to
intervene in proceedings when communication needs are not being met for a party with complex
communication needs.795 This is a question for the ground rules hearing to resolve.796
3.6.6
SALRI has heard widely in consultation that the potential benefits and application of the
CP role extend beyond a criminal court and criminal law to other legal proceedings and contexts. It is
significant that s 14 of the Evidence Act 1929 does not restrict the CP role and the provision of
communication assistance to only criminal proceedings. SALRI suggests that the CP role should
continue to be available for persons with complex communication needs in civil, youth court (child
protection) and criminal jurisdictions (both in and out of court) as well as Tribunals to enable them to
effectively participate in the justice system.797

Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 5–
6, quoting R v B [2010] EWCA 4, [42].
793 See above vii.
794 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 58–61.
795 The Act establishing the NSW child sex offence evidence pilot provides that the witness intermediary is ‘an officer
of the Court and has a duty to impartially facilitate the communication of, and with, the witness so the witness can
provide the witness’s best evidence’: Criminal Procedure Act 1986 (NSW) sch 2, cl 88. The Youth Justice and Criminal
Evidence Act 1999 (UK) has a concise statement in relation to the aim of the CP role under s 29(2): ‘The function
of an intermediary is to communicate to the witness, questions put to the witness; and to any person asking such
questions, the answers given by the witness in reply to them; and to explain such questions or answers so far as
necessary to enable them to be understood by the witness or person in question.’ The Tasmanian provision is
more detailed. ‘The functions of a witness intermediary, in respect of a witness, are to —
(a) assess the witness’s communication and other related needs and to prepare and provide an assessment
report about those communication and other related needs, as required under section 7I; and
(b) provide recommendations during a specified proceeding to the judge, and any lawyer appearing in the
proceeding, as to adjustments to be made in the proceeding to enable the most effective communication
with the witness; and
(c) otherwise provide assistance during a specified proceeding to the judge, and any lawyer appearing in the
proceeding, in relation to communication with the witness; and
(d) perform any other function that a judge in a specified proceeding considers is in the interests of justice’:
Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7H(1).
796 See also below Part 17.
797 See also below Part 16. SALRI accepts that any publicly funded pilot program may choose to focus on specified
criminal proceedings with the intention of properly roiling it out at some later stage to civil and other proceedings
792
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3.6.7
The issue of what professions or skills are best suited for the performance of the CP role
was considered by SALRI as part of its research and consultation.
3.6.8
There have been some suggestions made that only certain occupations have the necessary
expertise to act as a CP, such as speech pathologists798 (indeed this view was also expressed at the
Vulnerable Witness conference at Nottingham Trent University in June 2019). However, this restrictive
view found little, if any, support in SALRI’s consultation. The prevailing view in SALRI’s consultation
was that the CP role should be open to a range of occupations and it is wrong to confine it to any one
occupation. It will depend on the individual and the context. This view was accepted by the four
Adelaide roundtables, the relevant professional associations and individual practitioners in both
Adelaide and the regions.
3.6.9
SALRI reiterates the views of the regional and rural health practitioners that the CP role
is NOT the province of any one occupation and it should not be restricted to any one occupation.
3.6.10
It was noted the preferable occupation to act as a CP will depend on the precise
communication need and indeed often the assessment of a complex communication need calls for a
multi skilled team approach to be adopted which will involve more than one occupation, say a
combination of a speech pathologist and a social worker. The question is always which occupation for
the CP is ‘the best fit for the client’. There are a ‘whole range of reasons’ why someone may have
communication needs and a ‘team approach’ is necessary to see who is best in the circumstances. Each
case should be assessed on the elements as to who the best CP would be. Indeed, the most applicable
CP may not even be a practitioner.799
3.6.11
SALRI concurs with this approach. The most appropriate CP must be determined on a
case-by-case basis depending on the nature of a person’s complex communication need and the
particular circumstances.

See, for example, Speech Pathology Australia, Submission No 31 to Australian Human Rights Commission, Access
to
Justice
in
the
Criminal
Justice
System
for
People
with
Disability
(August
2013)
<https://humanrights.gov.au/sites/default/files/Sub31%20Speech%20Pathology%20Australia_0.pdf>.
‘Assessment by a speech pathologist should be the criteria used to determine if someone is a vulnerable witness in
relation to their communication disability. The presence of a trained speech pathologist as intermediary… should
be considered for vulnerable witnesses with communication disabilities. Intermediary support by a qualified speech
pathologist should be provided for all people who experience difficulty communicating, to confirm their
understanding and responses and to facilitate the communication process between the person with a disability and
police, lawyers, court officials, etc. This person could also have a role in supporting other professionals in the
justice system to relate better to people with communication disability: at 4.
799 SALRI notes the similar comments of a regional speech pathologist in consultation. The attendee was clear that
the CP role is not the province of any single occupation or skill. The speech pathologist role does NOT necessarily
indicate the practitioner has the skills or expertise to act as a CP. Who is the preferable CP will depend on the
needs of the vulnerable party and any disability or impairment and the training of the CP. Some practitioners have
worked with other disciplines and so may have multiple skills. It will often be a multi-faceted ‘team’ approach, like
in the consultee’s work context. The consultee reiterated that some speech pathologists may not have experience
with complex communication needs.
798
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3.6.12
SALRI notes that misgivings have been expressed over the use of volunteers800 and family
801
members to act as CPs on grounds of expertise and/or impartiality. SALRI acknowledges that every
other intermediary model in Australia and elsewhere relies on a practitioner model and avoids the use
of trained volunteers. However, SALRI accepts the compelling case presented to it by most parties in
consultation that a practitioner only CP model is inappropriate in a jurisdiction such as South Australia
for logistical and practical and policy reasons; an overwhelming view expressed to it by Elders and
members of Aboriginal communities, Aboriginal and non-Aboriginal health practitioners, legal
practitioners who work with Aboriginal communities, service providers and other interested parties.
This overwhelming view favoured a hybrid model relying on trained volunteers trusted within a
particular Aboriginal community, supplemented by professional practitioners, for example where the
witness has a significant disability and the skills of a trained professional are required, or the CP is
required for a trial.
3.6.13
The Tasmanian Department of Justice told SALRI they had not favoured a volunteer
model in light of the nature and responsibilities of the role, but they acknowledged that their model
reflected Tasmanian circumstances and South Australia is very different to Tasmania in terms of its
geographical size, and its remote and traditional Aboriginal communities.
3.6.14
The Child Abuse Royal Commission favoured a paid professional CP model, but was
understanding of different circumstances and did not reject other models:
It is our view that such broader benefits will be best achieved by a scheme that engages professional
intermediaries who are experts in their field and likely to gain the trust of the legal professionals
they work with as independent and useful participants in the criminal justice system. However, we
do not discourage States and Territories from investigating the provision of assistance for
vulnerable witnesses even with limited resources. We note the views that adequate assistance
should be provided as a matter of right, and they encourage States and Territories to investigate
what assistance can be provided to meet these needs immediately even if a full implementation of
a comprehensive intermediary scheme is not achievable in the short term .802

3.6.15
SALRI notes that South Australia has a significant rural and remote population as well as
many regional and remote Aboriginal communities. SALRI is of the view that this makes a centralised

Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 89 [5.2.48], recommendation 6. See also Senate Community Affairs
References Committee, Parliament of Australia, Violence, Abuse and Neglect Against People with Disability in Institutional
and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular Situation of Aboriginal and Torres
Strait Islander People with Disability, and Culturally and Linguistically Diverse People with Disability (Report, November
2015) 168 [6.59]; Victorian Law Reform Commission, Victims of Crime in the Criminal Trial Process (Report, August
2016) 170–1 [7.215]; Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August
2017) Part VII, 73–4.
801 Kaela Dore and others raised this concern to SALRI. ‘[T]he objectivity and impartiality of a supportive person that
is known to the vulnerable person may be called into question, and it also seems unlikely that such a supportive
person would have sufficient training and/or expertise to reliably facilitate communication within the context of
a police interview or trial to the degree that an RI can’: Ilana Hepner, Mary Woodward and Jeanette Stewart,
‘Giving the Vulnerable a Voice in the Criminal Justice System: The Use of Intermediaries with Individuals with
Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law 453, 460.
802 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 73–
4) 98.
800
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expert-based CP model as in Tasmania or England impracticable and inappropriate (as SALRI was
repeatedly told by Aboriginal community NGO staff, Elders and rural service providers).803
3.6.16
SALRI concludes that, in light of its careful research and consultation and having
considered the difficulties in obtaining and providing CPs across regional, rural and remote South
Australia and the particular issues for Aboriginal communities, a hybrid model of CPs should be
established in South Australia which combines paid professional practitioners, trained suitable
volunteers or a member of a person’s direct network (such as a family member, friend or existing
carer).804 SALRI notes that any such person should be required to have received appropriate training.805
3.6.17
SALRI supports the inclusion within the CP role in South Australia of suitable trained
volunteers, especially for regional, rural and remote areas and within Aboriginal communities. The
trained volunteer concept has value and is effectively used elsewhere in broadly similar contexts,
especially outside of a court.806 SALRI also supports the inclusion within the CP role in South Australia
of a family member or carer (conflicts of interest aside) to act as a communication assistant to assist a
person with complex communication needs, especially outside a court context. It is likely that a family
member or carer will be familiar with an individual’s particular complex communication need. The
inclusion of a family member or carer to act as a CP (or more accurately a ‘communication assistant’)
was supported in consultation by police officers, regional legal practitioners and many health

See also above Rec 12.
This draws on the existing statutory model. SALRI notes that the Evidence Act 1929 (SA) presently authorises
communication assistance can be provided by means of either a ‘communication partner’ or a person otherwise
appointed by the court to provide communication assistance (such a person is likely to fall into the definition of
‘communication assistant’ in reg 22(1)(b) of the Summary Offences Regulations 2016 (SA). The nature of these
two roles was originally explained as follows:
‘The Bill provides for two classes of persons who are eligible to provide communication assistance in court. First,
the Bill introduces a role called a “communication partner”. This is a person, or a person of a class, approved
by the Minister for the purposes of providing assistance in proceedings to a witness with complex communication
needs. It is contemplated that a communication partner will be a volunteer as part of a specialist scheme who will
be trained to facilitate effective communication between members of the criminal justice system and the person
with complex communication needs. Secondly, the Bill allows any other suitable person to be appointed by a court
to act as a communication assistant in court. The Bill makes it explicit that a person can still play the role of
providing communication assistance and be a witness in their own right at a trial of the alleged offending. This
scenario may well arise given a communication assistant may be a person who is closely associated with a victim
and as a result may be required to give evidence at trial of facts in issue. As with existing language interpreters, any
communication assistant will have to swear or affirm in court the impartiality and accuracy of their role’: South
Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898–9 (the Hon Gail Gago). The category of a
communication assistant includes both an expert privately paid by the party or, more likely in practice (at least
outside court), a family member or carer familiar with the person’s particular complex communication need and
able to assist that person to give their best evidence. The suggestion of someone with knowledge of the vulnerable
person acting as a communication assistant and also appearing as a witness satisfying the court of their objectivity
may be unlikely but cannot be excluded. It may be that the communication assistant is a specialist teacher and their
evidence is purely formal and not in dispute.
805 See also below Recs 30 and 32 and the discussion in Part 11.
806 The Victorian Public Advocate, for example, runs the well-established, trained, volunteer based, Independent Third
Person role to attend at police stations in relation to a police interview or other procedures relating to suspects
with a ‘cognitive disability’. In 2019-20, Independent Third Persons attended a total of 3718 police interviews in
Victoria. The South Australian trained volunteer CP model drew on the Independent Third Person role. See
Transcript of Proceedings, Senate Community Affairs References Committee, Parliament of Australia, Violence,
Abuse and Neglect Against People with Disability in Institutional and Residential Settings, Including the Gender and Age Related
Dimensions, and the Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and
Linguistically Diverse People with Disability (Public Hearing, Adelaide, Dr David Plater, 28 August 2015) 48.
803
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practitioners, whilst recognising the crucial need to avoid any conflict of interest. The ability of a family
member or carer to act in this role is also consistent with the present law in South Australia.
3.6.18
SALRI acknowledges that, in practice, a practitioner CP is more likely to prove capable
of meeting the demands of a formal court context than either a family member or carer acting as a
communication assistant or a trained volunteer. A family member or carer or trained volunteer is more
likely in practice to act as a CP outside of a court context. It is quite possible that the various hybrid
roles will complement each other in practice, as was explained to SALRI by three SAPOL officers. For
example, a trained volunteer or especially a family member or carer familiar with the person’s particular
complex communication need, may well provide communication assistance in a police interview or in
initial discussions with a lawyer. However, in a court context a professional practitioner CP is more
likely to act as a CP. However, there will still be an exchange of information as to the person’s
communication needs from the family member or carer to the professional practitioner acting as a CP.
3.6.19
As to the appropriate role for a CP, an analysis of other jurisdictions seems to indicate
that a role encompassing broad functions (ie one that is advisory, interpretative and interventionist) is
most effective.807 This seems to work well in practice.808 The notion of a CP intervening in crossexamination in response to overly complex questioning may be novel or unwelcome to lawyers and
judges in an adversarial system,809 but the CP role in England and NSW includes this aspect. SALRI is
of the view that the CP role should be capable of extending to an advisory, even interventionist, role,
but this question will depend on each individual case and the nature and extent of the complex
communication need. The CP’s precise role is one best suited to be resolved in advance of trial at the
ground rules hearing.
3.6.20
SALRI widely heard in consultation that, for clarity and certainty, it would be helpful to
define the CP’s role in legislation. SALRI agrees with this suggestion. It is no coincidence that the
NSW evaluation made a similar suggestion in light of issues in training and clarity and confusion in the
CP’s role, including when the CP can intervene. 810 While a prescriptive definition may not be of
assistance, outlining the kinds of actions a CP can take in court or in other situations would assist
understanding of the role.
3.6.21
SALRI is of the view that the term ‘Communication Assistant’ should be retained where
the role is undertaken by a family, friend or carer who has not completed the proposed required CP
training811 so that the court, legal practitioners, service providers and interested agencies are better able
to identify the level of understanding of the court process that the CP has in discharging their

Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 82 [5.2.29], 83 [5.2.35].
808 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons from England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 44–
7.
809 Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’
(2019) 43(5) Criminal Law Journal 325, 337. The Tasmanian DPP noted that the role of the intermediary also needs
to be carefully considered. Should the role extend to raising their hand in court to indicate an inappropriate or
overly complex question? It was noted by the Director that both judges and defence lawyers may resent an
intermediary intruding into a criminal trial by raising their hand to signal an unduly complex or inappropriate
question.
810 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 58–61. Several parties thought the NSW intermediaries intervene too often: at
58. A NSW defence lawyer told SALRI that some intermediaries tend to intervene for defence but not prosecution
questions.
811 See also below Rec 30, 32.
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obligations. It should be emphasised that, as SALRI was told by regional health and legal practitioners,
the use of family members or existing carers as a communication assistant must be carefully evaluated,
such as by a lawyer or police officer, to ensure that there is no conflict of interest between the person
with complex communication needs and the family member or existing carer as to the subject matter
of the legal proceedings.
3.6.22
SALRI notes that there should not be a restriction on one CP assisting more than one
party in individual proceedings (providing that each party has freely consented) as long as those parties
have no competing interests and the CP has the appropriate skills to support all persons with their
individual complex communication needs. SALRI reiterates that the use of family members or existing
carers as a communication assistant must be carefully evaluated, such as by a lawyer or police officer,
to ensure that there is no conflict of interest between the person with complex communication needs
and the family member or existing carer as to the subject matter of the legal proceedings. Regional
lawyers and three SAPOL officers assured SALRI that they are well aware of the need to avoid any
CP, usually a family member acting as a communication assistant, who may have a conflict of interest.
3.6.23
SALRI suggests that, wherever possible, a person with complex communication needs
should have a consistent CP assisting them throughout their involvement with the legal process to
develop a rapport and a relationship of trust and to allow the CP to develop a greater understanding
of the complex communication need of the person and how best to assist them.
3.6.24
SALRI notes that, where a CP qualifies for a paid role, such payment should be set at an
hourly rate by the relevant Minister.812
3.6.25

Recommendations

RECOMMENDATION 7
SALRI recommends that the purpose of the Communication Partner role should be to enable
a person with complex communication needs, whether as a suspect, accused, litigant, witness
or victim, to provide their ‘best evidence’, whether in or out of court.
RECOMMENDATION 8
SALRI recommends that the role of a Communication Partner should be legislatively defined
in South Australia to clarify the nature and scope of this role, namely to enable a person with
complex communication needs, whether as a suspect, accused, litigant, witness or victim, to
provide their ‘best evidence’, whether in or out of court. The legislative definition should also
make it clear that the Communication Partner’s role may role extend beyond a quasi -interpreter
role and include an advisory capacity for a court to the extent of being permitted to intervene
in proceedings when communication needs are not being met for a party with complex
communication needs (see also Ground Rules Hearings recommendations).

812

This will apply to professional practitioners acting as a CP. There are set scales used interstate ranging from about
$150 to $200 an hour.
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RECOMMENDATION 9
SALRI recommends that the Communication Partner role should be available for persons with
complex communication needs in civil, youth court (child protection) and criminal
jurisdictions (both in and out of court) as well as Tribunals to enable them to effectively
participate in the justice system.
RECOMMENDATION 10
SALRI recommends that, where a Communication Partner qualifies for a paid role, such
payment should be set at an hourly rate by the relevant Minister.
RECOMMENDATION 11
SALRI recommends that the role of a Communication Partner should not be restricted to any
one profession or to paid professional practitioners only. The most appropriate
communication partner must be determined on a case-by-case basis depending on the nature
of a person’s complex communication need and the particular circumstances.
RECOMMENDATION 12
SALRI recommends that, having considered the difficulties in obtaining and providing
Communication Partners across regional, rural and remote South Australia and the particular
issues for Aboriginal communities, a hybrid model of Communication Partners should be
established in South Australia which combines paid professional practitioners, trained suitable
volunteers or a member of a person’s direct network (such as a family member, friend or
existing carer). SALRI notes that any such person should be required to have received
appropriate training.
RECOMMENDATION 13
SALRI recommends that, wherever possible, a person should have a consistent
Communication Partner assisting them throughout their involvement with the legal process to
develop a rapport and a relationship of trust and to allow the Communication Partner to
develop a greater understanding of the complex communication need of the person and how
best to assist them.
RECOMMENDATION 14
SALRI recommends that the term ‘Communication Assistant’ should be retained where the
role is undertaken by a family, friend or carer who has not completed the required
Communication Partner training so that the court, legal practitioners, service provide rs and
interested agencies are better able to identify the level of understanding of the court process
that the Communication Partner has in discharging their obligations.

107

RECOMMENDATION 15
SALRI recommends that there should not be a restriction on one Communication Partner
assisting more than one party in individual proceedings (providing that each party has freely
consented) as long as those parties have no competing interests and the Communication
Partner has the appropriate skills to support all persons with their individual complex
communication needs.
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Part 4 - Persons with Disability813
4.1

Access to Justice

4.1.1
The barriers that arise for persons with disability in seeking access to justice and in
undermining their effective participation in legal proceedings and providing their best evidence are
various and are well-documented.814 The Law Council emphasised that communication barriers can
have ‘a particularly insidious influence’ on criminal justice outcomes (and, one should add, civil justice
outcomes).815
4.1.2
The Disability Justice Plan and the Vulnerable Witnesses Act sought to address some of these
barriers in South Australia.
4.1.3
Many Australians live with disability. Recent research suggests that ‘around 1 in 6 (18%)
people in Australia — or about 4.4 million — have disability’.816 Among Australians with disability one
in three (about 1.4 million or 5.7% of the Australian population) have severe or profound disability
(sometimes or always needing assistance with self-care, mobility or communication); three in four’s
(77%) main disability is physical, and one in four’s (23%) main disability is mental or behavioural.817
4.1.4
Given the large number of Australians living with disability, where a proportion may have
complex communication needs, it is essential to explore the relevance and utility of a CP scheme for
persons with disability. This is particularly important as persons with disability are often denied full
access to justice,818 with courts, for example, reluctant to use their wide powers or duty to prevent
inappropriate or improper cross-examination.819
4.1.5
There is a strong causal link between disability and contact with the criminal justice
system. Persons with disability are significantly over-represented at all levels of the criminal justice

SALRI acknowledges the contributions of Olga Pandos and Natalie Wade to this Part.
See, for example, Australian Human Rights Commission, Equal Before the Law: Towards Disability Justice Strategies
(Report, February 2014); Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim
Report, October 2020); Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018).
815 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 32.
816 Australian Institute of Health and Welfare, People with Disability in Australia (Report, 2020) 18.
817 Ibid.
818 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Overview of Responses to the
Criminal Justice System Issues Paper, December 2020) 4.
819 Caitriona O’Kelly et al, ‘Judicial Intervention in Court Cases Involving Witnesses With and Without Learning
Difficulties’ (2003) 8(2) Legal and Criminological Psychology 229, 237–8; Tasmania Law Reform Institute, Facilitating
Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 35–
7 [3.4.1]–[3.4.9]; Phoebe Bowden, Terese Henning and David Plater, ‘Balancing Fairness to Victims, Society and
Defendants in the Cross-Examination of Vulnerable Witnesses: an Impossible Triangulation?’ (2014) 37(3)
Melbourne University Law Review 539, 549–50.
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system as defendants 820 and victims of crime. 821 The non-reporting of crimes by victims with
intellectual disabilities is longstanding822 and remains widespread.823
4.1.6

In relation to victims with disability, the Disability Royal Commission noted:
The Royal Commission has heard that people with disability who have experienced or witnessed
violence, abuse, neglect, or exploitation face significant barriers in seeking justice. They may be
disbelieved by the authorities or be denied information they need to understand and enforce their
legal rights. These issues are particularly serious when the alleged perpetrators of crimes are their
carers or support people.824

4.1.7
observed:

However, this over-representation is far wider. As the Disability Royal Commission

People with disability may come into contact with the criminal justice system as a victim of crime,
a person accused or suspected of a crime, or as a witness to a crime. People with disability,
including young people, are overrepresented across the criminal justice systems in Australia and
are at a heightened risk of violence, abuse, neglect and exploitation in criminal justice settings.
People with cognitive and/or psychosocial disability are significantly overrepresented amongst the

See, for example, Eileen Baldry et al, ‘Reducing Vulnerability to Harm in Adults with Cognitive Disabilities in the
Australian Criminal Justice System’ (2013) 10(3) Journal of Policy and Practice in Intellectual Disabilities 222; New South
Wales Law Reform Commission, People with Cognitive and Mental Health Impairments in the Criminal Justice System:
Diversion (Report No 135, June 2012) xv, 11–19, 48–101; KA Vanny et al, ‘Mental Illness and Intellectual Disability
in Magistrates Courts in New South Wales, Australia’ (2009) 53(3) Journal of Intellectual Disability Research 289; Billy
Fogden et al, ‘Crime and Victimisation in People with Intellectual Disability: A Case Linkage Study’ [2016] (16)
BMC Psychiatry 170:1–9. ‘People with mental health disorders and cognitive impairment are significantly overrepresented in the criminal justice system. This is the case for defendants through to the population in custody.
For example, in NSW people with mental health disorders and cognitive impairment currently make up a
significant proportion of people entering the criminal justice system, being three to nine times more likely to be in
prison than the general NSW population: Ruth McCausland et al, University of NSW, People with Mental Health
Disorders and Cognitive Impairment in the Criminal Justice System: Cost-Benefit Analysis of Early Support and Diversion (Report,
August 2013) 1.
821 See, for example, Moira Carmody, ‘Invisible Victims: Sexual Assault of People with an Intellectual Disability’ (1991)
17(2) Australia and New Zealand Journal of Development Disabilities 229; Ilana Hepner, Mary Woodward and Jeanette
Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System: The Use of Intermediaries with Individuals
with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law 453, 454; Billy Fogden et al, ‘Crime and
Victimisation in People with Intellectual Disability: a Case Linkage Study’ [2016] (16) BMC Psychiatry 170:1–9; Law
Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 23–5.
822 Kelley Johnson, Ruth Andrew and Vivienne Topp, Office of the Public Advocate, Silent Victims: A Study of People
with Intellectual Disabilities as Victims of Crime (Report, 1988).
823 See generally Victorian Equal Opportunity and Equal Rights Commission, Beyond Doubt: The Experiences of People
with Disabilities Reporting Crime (Summary Report, July 2014).
824 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Issues Paper: Criminal Justice
System, January 2020) 7. The Royal Commission elaborated: ‘Respondents told us that police may not proceed
with a thorough investigation or press any charges if a person with disability is viewed as being unreliable or not
credible as a witness. In particular, the Sexual Assault Support Service stated that victim-survivors with disability
may not be seen as reliable complainants, meaning their complaint may not progress at all. The Law Council of
Australia also noted that failures in the court system to recognise and accommodate disability can lead to failed
prosecutions. These issues can create low expectations of success among law enforcement officers and
prosecutors, a reluctance to investigate and ultimately lead to a decrease in proper investigation of crimes against
people with disability’: Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Overview
of Responses to the Criminal Justice System Issues, December 2020) 12. See also: at 4–5.
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group who are charged with or accused of criminal offences. They are also disproportionately
victims of abusive or violent criminal conduct.825

4.1.8
The Child Abuse Royal Commission also highlighted that children with disability are
disproportionately targeted as victims of sexual abuse and ‘it is therefore particularly important that
effective means of assisting people with disability, as well as children and other vulnerable witnesses,
are provided to enable them to participate in the criminal justice system to the fullest extent possible.’826
4.1.9
There are also significant access to justice concerns for suspects and accused with
disability. There is a growing body of literature which is rightly critical of the inadequate and unequal
treatment elsewhere of vulnerable defendants in comparison to vulnerable witnesses. 827 The over

Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Issues Paper: Criminal Justice
System, January 2020) 1.
826 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 97.
827 See, for example, Laura Hoyano, ‘Coroners and Justice Act 2009: Special Measures Directions Take Two: Entrenching
Unequal Access to Justice?’ [2010] (5) Criminal Law Review 345; Nigel Stone, ‘Special Measures for Child
Defendants: A Decade of Development’ (2010) 10(2) Youth Justice 174; Jenny Talbot, Prison Reform Trust, Fair
Access to Justice? Support for Vulnerable Defendants in the Criminal Courts (Briefing Paper, 2012); Penny Cooper and
David Wurtzel, ‘A Day Late and a Dollar Short: in Search of an Intermediary Scheme for Vulnerable Defendants
in England and Wales’ [2013] (1) Criminal Law Review 4; Jenny McEwan, ‘Vulnerable Defendants and the Fairness
of Trials’ [2013] (2) Criminal Law Review 100; Raymond Arthur, ‘Giving Effect to Young People’s Right to
Participate Effectively in Criminal Proceedings’ (2016) 28(3) Child and Family Law Quarterly 223; Laura Hoyano and
Anne Rafferty, ‘Rationing Defence Intermediaries under the April 2016 Criminal Practice Direction’ [2017] (2)
Criminal Law Review 93; Samantha Fairclough ‘Speaking up for Injustice: Reconsidering the Provision of Special
Measures through the Lens of Equality’ [2018] (1) Criminal Law Review 4; Louise Forde, ‘Realising the Right of the
Child to Participate in the Criminal Process’ (2018) 18(3) Youth Justice 265; Abeena Owusu-Bempah, ‘The
Interpretation and Application of the Right to Effective Participation’ (2018) 22(4) International Journal of Evidence
and Proof 321.
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representation of persons with disability,828 especially children,829 as accused is telling.830 ‘Vulnerability
among defendant and offender populations is pervasive.’831
4.1.10
There is an unfortunate tendency for persons with disability to be regarded as ‘unreliable
or incapable of giving evidence’ and participating in legal proceedings.832 This is generally identified as
one of the reasons for the low rate of participation in the justice system.833
4.1.11
SALRI reiterates, as reminded in consultation, that there is well-documented evidence
that witnesses with intellectual disability or cognitive impairment are capable of providing truthful and
accurate recounts of their experience in the proper circumstances, namely if asked the right questions

English report found 36% of surveyed prisoners had a disability and/or mental health problem: Charles Cunliffe
et al, Ministry of Justice, Estimating the Prevalence of Disability Amongst Prisoners: Results from the Surveying Prisoner Crime
Reduction (SPCR) Survey (Research Summary, March 2012) 141. See also Kathryn Thomson, ‘Disability Among
Prisoners’ (2012) 59(3) Probation Journal 282. An Australian study found that it is clear that a considerable
proportion of offenders possess mental illness, cognitive impairment or intellectual disability. It was significant
that about half of all offenders suffer some form of mental illness. See Lubicia Forsythe and Antonette Gaffney,
Australian Institute of Criminology, Mental Disorder Prevalence at the Gateway to the Criminal Justice System (Trends and
Issues in Crime and Criminal Justice No 438, July 2012). ‘Mental illness and cognitive impairment among the
prison population is so high it should be ‘assumed as the norm’ rather than the exception, a leading report has
found … Half of all adult inmates have been diagnosed or treated for a mental health problem while 87 per cent
of youth in custody had or have a psychological disorder, the report said. A significant number — estimated in
the range of eight per cent to 20 per cent — had an intellectual disability or borderline intellectual disability. The
rate of cognitive impairment among prisoners was likely to be higher … The Mental Health Commission said the
“high prevalence” of mental or cognitive impairment among defendants “presents a strong argument that, rather
than being viewed as an exception … the existence of some form of impairment should in fact be assumed as the
norm”’’: Michaela Whitbourn, ‘Mental Illness and Cognitive Disability the “Norm” Among Prisoners: Report’,
Sydney Morning Herald, (online, 10 August 2017) <https://www.smh.com.au/national/nsw/mental-illness-andcognitive-disability-the-norm-among-prisoners-report-20170810-gxtf9y.html>.
829 Children have been described as ‘doubly vulnerable’ due to their age and other mental, intellectual and emotional
problems they may experience: Jessica Jacobson and Jenny Talbot, Prison Reform Trust, Vulnerable Defendants and
the Criminal Courts: A Review of Provision for Adults and Children (Report, 2009) 37. The English Children’s
Commissioner Report highlighted the prevalence of neurodisability (conditions of the nervous system such as
cerebral palsy and autism) in young people who offend. It found that 60–90% of the offending population suffered
from communication disorders versus 5–7% of the general population: Nathan Hughes et al, Office of the
Children’s Commissioner, Nobody Made the Connection: The Prevalence of Neurodisability in Young People Who Offend
(Report, October 2012) 23. Lord Carlile’s report into the English Youth Courts also revealed the prevalence of
communication difficulties (60% of offenders); of special educational needs (one-third of those in custody); and
of those with an IQ below 70 (one-quarter of offenders): Lord Carlile, Independent Parliamentarians’ Inquiry into the
Operation and Effectiveness of the Youth Court (Report, June 2014) 15. See also Ali Wigzell, Amy Kirby and Jessica
Jacobson, Institute for Criminal Policy Research, The Youth Proceedings Advocacy Review (Final Report, October 2015).
The utility of the CP for accused and suspects under 18 was a recurring theme in SALRI’s consultation. See also
below Rec 40 and the discussion in Part 13.
830 Mental illness and a learning disability/difficulty often co-exist among accused persons. See Jessica Jacobson and
Jenny Talbot, Prison Reform Trust, Vulnerable Defendants and the Criminal Courts: A Review of Provision for Adults and
Children (Report, 2009) 7.
831 Samantha Fairclough ‘Speaking up for Injustice: Reconsidering the Provision of Special Measures through the Lens
of Equality’ [2018] (1) Criminal Law Review 4, 6.
832 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Overview of Responses to the
Criminal Justice System Issues Paper, December 2020) 4. See also Law Reform Committee, Parliament of Victoria,
Inquiry into Access to and Interaction with the Justice System by People with an Intellectual Disability and their Families and Carers
(Report, Parliamentary Paper No 216, 2013) 104–5; Law Council of Australia, The Justice Project: People with Disability
(Final Report, August 2018) 46–9.
833 Gisli Gudjonsson, Glynis Murphy and Isabel Clare, ‘Assessing the Capacity of People with Intellectual Disabilities
to be Witnesses in Court’ (2000) 30(2) Psychological Medicine 307, 308.
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with the right support.834 People with intellectual disability are often deprived of full access to justice.835
This difficulty has led to the explicit recognition of the need to take steps to ensure that people with
disability are more likely to participate equally in the justice system.836 Research and consultation has
identified areas of policy and practice which may demand reform in order to better accommodate
people with cognitive impairments.
4.1.12
Persons with disabilities are equal before the law and have the right to access justice.837 To
recognise these fundamental human rights, adjustments can and should be required to facilitate the
participation of a person with a disability. In the context of the criminal justice system, a participant
being a victim, witness or defendant can require adjustments throughout the criminal justice process.
For people with communication disabilities, where oral language is not used or has limited use,
communication assistance may be needed during court proceedings.
4.1.13
In July 2016, the South Australian Government responded to the significant gap in access
to justice for persons with disability by establishing the CP role to apply both in and out of court.838
4.1.14
The CP Scheme was established through amendments to the Evidence Act 1929 (SA), and
associated Acts by the Statutes Amendment (Vulnerable Witnesses) Act 2015 (SA). This provides legislative
entitlement to communication assistance for people with complex communication needs, including
the use CPs. To support the legislative reform, the then Attorney-General funded a non-government
organisation to provide the CP Scheme which would offer training and support to volunteer CPs.839
The coupling of legislative, funding and policy reform was planned through the South Australian
Disability Justice Plan 2014-2017. This Plan was the first of its kind in Australia.

See, for example, Gisli Gudjonsson, Glynis Murphy and Isabel Clare, ‘Assessing the Capacity of People with
Intellectual Disabilities to be Witnesses in Court’ (2000) 30(2) Psychological Medicine 307, 308; Rebecca Milne,
‘Interviewing Witnesses with Learning Disabilities for Legal Purposes’ (2001) 29(3) British Journal of Learning
Disabilities 93, 96; Mark Kebbell, Christopher Hatton and Shane Johnson, ‘Witnesses with Intellectual Disabilities
in Court: What Questions are Asked and What Influence do They Have?’ (2004) 9(1) Legal and Criminological
Psychology 23, 23; Marguerite Temes and John Yuille, ‘Eyewitness Memory and Eyewitness Identification
Performance in Adults with Intellectual Disabilities’ (2008) 21(6) Journal of Applied Research in Intellectual Disabilities
519; Janine Benedet and Isabel Grant, ‘Taking the Stand: Access to Justice for Witnesses with Mental Disabilities
in Sexual Assault Cases’ (2012) 50(1) Osgoode Hall Law Journal 1, 12.
835 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Overview of responses to the
Criminal Justice System Issues Paper, December 2020) 4.
836 Convention on the Rights of Disabled Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 3 (entered
into force 3 May 2008) art 13.
837 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 3 (entered into
force 3 May 2008) art 12.
838 John Rau, Communication Assistance to Help People With a Disability Access Justice (News Release, Attorney-General’s
Department, 17 September 2015) <https://www.agd.sa.gov.au/sites/default/files/20150917-mr-agdisabilityjusticecommunicationsgrants.pdf?v=1493955713>
839 John Rau, Communication Partner Service Selected for Disability Justice Plan (News Release, Attorney-General’s
Department, 10 March 2016)
<https://www.agd.sa.gov.au/sites/default/files/communication_partner_service_selected_for_disability_justice
_plan.pdf?v=1491969783>.
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4.2

The Social Model of Disability

4.2.1
The concept and definition of disability is elusive with differing views.840 It is unrealistic
to formulate a concise definition of ‘disability’. Rather, disability is better seen as a social, medical, legal
and political construct.841 The specific construct to be applied in any given context will then dictate
how the issue of disability should be addressed. Two main models of disability, the Medical Model and
the Social Model, are important to consider. 842 A brief discussion of these models highlights the
complexity of disability and sheds light on the negative connotations traditionally attached to disability.
4.2.2
The medical model defines disability as a ‘harmful condition’, inherent within the
843
individual. From a medical viewpoint, disability is characterised as ‘an abnormality of form or
function, the cause of which lies in the biology of the individual’.844 This definition is said to perpetuate
the negative stigma traditionally attached to disability and to make a value statement regarding capacity
and ability to enjoy life. This definition is problematic and associates disability as a disadvantage, which
should be avoided.845
4.2.3
In contrast, the now prevailing social model recognises social and environmental impacts
as the driving force influencing attitudes toward disability.846 It is based on the idea that disability is
‘located outside the body’ and negative experiences are caused in society by ‘social barriers and
discriminatory attitudes’.847 One commentator noted that the social model:
[S]ignals that the experience of disabled people is dependent on social context, and differs in
different cultures and at different times. Rather than disability being inescapable, it becomes a
product of social arrangements and can thus be reduced, or possibly even eliminated.848

4.2.4
The social model of disability suggests that when appropriate supports and environments
are provided for people with disability, the impact of the disability is minimised, ensuring equitable
access to facilities, to communication and to justice. A social model perspective

One of the authors of this Report was closely involved with the South Australian Disability Justice Plan and can
confirm this from previous work in this area.
841 See, for example, Michelle de Souza, ‘Regulating Preimplantation Genetic Diagnosis in Australia: Disability and
Parental Choice’ (2015) 22(4) Journal of Law and Medicine 915; Kristin Savell and Isabel Karpin, ‘The Meaning of
“Serious Disability” in the Legal Regulation of Prenatal and Neonatal Decision-Making’ (2008) 16(2) Journal of Law
and Medicine 233, 245.
842 See generally Deborah Kaplan, ‘The Definition of Disability: Perspective of the Disability Community’ (2000) 3(2)
Journal of Health Care Law and Policy 352; Justin Haegele and Samuel Hodge, ‘Disability Discourse: Overview and
Critiques of the Medical and Social Models’ (2016) 68(2) Quest 193.
843 Justin Haegele and Samuel Hodge, ‘Disability Discourse: Overview and Critiques of the Medical and Social Models’
(2016) 68(2) Quest 193, 194–5
844 Michelle de Souza, ‘Regulating Preimplantation Genetic Diagnosis in Australia: Disability and Parental Choice’
(2015) 22(4) Journal of Law and Medicine 915.
845Ibid 916.
846 Justin Haegele and Samuel Hodge, ‘Disability Discourse: Overview and Critiques of the Medical and Social Models’
(2016) 68(2) Quest 193, 196–7. See generally Mike Oliver, ‘The Social Model of Disability: Thirty Years On’ (2013)
28(7) Disability and Society 1024.
847 Justin Haegele and Samuel Hodge, ‘Disability Discourse: Overview and Critiques of the Medical and Social Models’
(2016) 68(2) Quest 193, 196–7; Michelle de Souza, ‘Regulating Preimplantation Genetic Diagnosis in Australia:
Disability and Parental Choice’ (2015) 22(4) Journal of Law and Medicine 915, 916.
848 Michelle de Souza, ‘Regulating Preimplantation Genetic Diagnosis in Australia: Disability and Parental Choice’
(2015) 22(4) Journal of Law and Medicine 915; Tom Shakespeare, Disability Rights and Wrongs (Routledge, 2006) 29.
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does not deny the reality of impairment nor its impact on the individual. However, it does
challenge the physical, attitudinal, communication and social environment to accommodate
impairment as an expected incident of human diversity.
The social model seeks to change society in order to accommodate people living with impairment;
it does not seek to change persons with impairment to accommodate society. It supports the view
that people with disability have a right to be fully participating citizens on an equal basis with
others.849

4.2.5
The social model of disability is now recognised under international law. 850 The UN
Convention on the Rights of Persons with Disabilities (‘CRPD’) recognises disability as ‘an evolving concept’
that results from the interaction between persons with ‘long-term physical, mental, intellectual or
sensory impairments which in interaction with various barriers’, including attitudinal and
environmental barriers, ‘may hinder their full and effective participation in society on an equal basis
with others’.851 Australia ratified the CRPD in 2008. The CRPD reaffirms ‘the universality, indivisibility,
interdependence and interrelatedness of all human rights and fundamental freedoms and the need for
persons with disabilities to be guaranteed their full enjoyment without discrimination’ and recognises
that ‘discrimination against any person on the basis of disability is a violation of the inherent dignity
and worth of the human person’.852
4.2.6
The role and application of international human rights principles is considered in more
detail elsewhere in this report,853 but these principles are significant in the present context of the role
of an intermediary to assist persons with disability within the justice system.
4.2.7
The CRPD operates in conjunction with the United Nations Declaration of Human
Rights to recognise the ‘inherent dignity and worth’ of all people and promote full enjoyment of rights
for people with disabilities. Australia is a signatory to the CRPD.
4.2.8

Article 13 relates to access to justice, and states that:
States Parties shall ensure effective access to justice for persons with disabilities on an equal basis
with others, including through the provision of procedural and age-appropriate accommodations
in order to facilitate their effective role as direct and indirect participants, including as witnesses,
in all legal proceedings, including at investigative and other preliminary stages.
In order to help to ensure effective access to justice for persons with disabilities, States Parties
shall promote appropriate training for those working in the field of administration of justice,
including police and prison staff.

People with Disability Australia, Social Model of Disability (Web Page) <https://pwd.org.au/resources/disabilityinfo/social-model-of-disability/>. See also Eillionóir Flynn, Disabled Justice?: Access to Justice and the UN Convention
on the Rights of Persons with Disabilities (Routledge, 2015) 6–7.
850 See also Margaret Camilleri and Cassie Pedersen, Hear Us: The Experiences of Persons with Complex Communication Needs
in Accessing Justice (Report, February 2019) 2–4.
851 Convention on the Rights of Disabled Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 3 (entered
into force 3 May 2008) preamble, arts 1 and 3.
852 Ibid preamble.
853 See further below Part 7.
849
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4.2.9
The absence of the term ‘reasonable’ in Article 13, which is included in Article 5 (Equality
and Non-Discrimination),854 has been interpreted to mean that necessary accommodations are not
limited to those which do not impose dis-proportionate or undue burdens.855 It is also recommended
that procedural accommodations ‘must be always available and provided free of charge’.856
4.3

Barriers to Justice

4.3.1
Extensive research and consultation in the past decade have documented that significant
barriers continue to confront people with complex communication needs in accessing justice in
Australia.857 The financial and other abuse of persons with disability have gained recent prominence
and renewed concern.858
4.3.2
In 2013, the Australian Human Rights Commission (‘AHRC’) documented information
and case studies859 that indicated that people with disability who need communication supports or who
have complex and multiple support needs were not having their rights protected, and were not being
treated equally, in the criminal justice system.860 Additionally, persons with disability who face multiple
disadvantage and barriers were even more unlikely to have their rights protected or be treated equally
in the criminal justice system. This includes children, women, Aboriginal and Torres Strait Islander
peoples, persons from CALD backgrounds and persons with disability living in institutional, residential
and other segregated settings.

Article 5 requires reasonable accommodation to be provided so that people with disabilities are granted full
enjoyment and exercise of rights, on an equal basis with others. Reasonable accommodation is defined in Article
2 to mean necessary and appropriate modification and adjustments, not imposing a disproportionate or undue
burden.
855 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘The United Nations Convention
on the Rights of Persons with Disabilities: An Assessment of Australia’s Level of Compliance’ (Issues Paper,
October 2020) 57.
856 Office of the High Commissioner for Human Rights, Thematic Report on the Right to Access to Justice Under Article 13
of the Convention on the Rights of Persons with Disabilities, UNGAOR, 37th sess, UN Doc A/HRC/37/25 (27 December
2017) 8.
857 See generally Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System
by People with an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013).
858 See generally Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report,
October 2020); Family and Community Development Committee, Parliament of Victoria, Inquiry into Abuse in
Disability Services (Final Report, Parliamentary Paper No 167, May 2016). The 2016 Victorian Report stated that it
had heard ‘undeniable evidence of the widespread nature of abuse and neglect of people with disability over a long
period of time’: at xiii. The Report said it had received information about ‘criminal physical and sexual assault,
verbal and emotional abuse, financial abuse, and neglect endangering life’: at xiii. The recent disturbing case of
Ann Marie Smith was often raised to SALRI in its consultation to highlight concerns as to the financial abuse of
persons with disability. See also Kelly Vincent and David Caudrey, Safeguarding Task Force Report (Report, 31 July
2020); Isabel Dayman, ‘Ann Marie Smith’s Death Shocked the Public, but it also got the Neale Family Making
Future Plans’, ABC News (online, 12 July 2020) <https://www.abc.net.au/news/2020-07-12/ann-marie-smithand-future-planning-for-disability-community/12436824>.
859 Australian Human Rights Commission, Access to Justice in the Criminal Justice System for People with Disability (Issues
Paper, April 2013); Australian Human Rights Commission, Equal Before The Law: Towards Disability Justice Strategies
(Report, February 2014).
860 Australian Human Rights Commission, Access to Justice in the Criminal Justice System for People with Disability (Issues
Paper, April 2013).
854
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4.3.3
The AHRC identified five key barriers that limit or prevent access to justice for people
with disability, including complex communication needs in the justice system:
Barrier 1: Community support, programs and assistance to prevent violence and disadvantage
and address a range of health and social risk factors may not be available to some people with
disability. This means that people with disability are left without protection and face ongoing
violence, or have repeated contact with the criminal justice system because appropriate
programs and community support are not available.
Barrier 2: People with disability do not receive the support, adjustments or aids they need to
access protections, to begin or defend criminal matters, or to participate in criminal justice
processes.
Barrier 3: Negative attitudes and assumptions about people with disability often result in people
with disability being viewed as unreliable, not credible, or not capable of giving evidence, making
legal decisions or participating in legal proceedings.
Barrier 4: Specialist support, accommodation and programs may not be provided to people with
disability when they are considered unable to understand or respond to criminal charges made
against them (‘unfit to plead’). Instead, they are often indefinitely detained in prisons or
psychiatric facilities without being convicted of a crime. This situation mainly happens to people
with intellectual disability, cognitive impairment and people with psychosocial disability.
Barrier 5: Support, adjustments and aids may not be provided to prisoners with disability so that
they can meet basic human needs and participate in prison life. They often face inhuman and
degrading treatment, torture and harmful prison management practices. 861

4.3.4
These barriers suggest that the justice system, despite various reforms, is unable to
accommodate the varying needs and capabilities of persons with disability. 862 Without appropriate
adjustments and support, the legal system remains largely inaccessible for many people with
disability.863
4.3.5
Similar themes have been raised before the Disability Royal Commission. The Sexual
Assault Support Service supported the CP role, both in and out of court. The Service Sexual Assault
Support Service highlighted the various problems facing persons with disability:
Sexual assault victims with a disability face particular barriers in accessing justice beyond those
experienced by victims who do not have a disability. Two significant factors adding to this are
communication challenges and perceptions of their reliability as complainants and witnesses. The
ability of a victim to effectively communicate with police, counsel and throughout the court
process is a critical factor in their ability to access justice. People with cognitive, developmental
and/or intellectual disabilities, and people whose disability effects their ability to speak or hear,
face particular challenges in being able to communicate — to be heard and understood — in these
environments. Whilst SASS’ experience of police is that they are generally empathetic, nonjudgmental and accepting of the survivors they interview, a number of SASS counsellors indicate
that they have still perceived situations in which people with complex communication needs

Australian Human Rights Commission, Equal Before The Law: Towards Disability Justice Strategies (Report, February
2014) 8 [1.1].
862 Queensland Advocacy Incorporated, Submission No 43 to the Law Council of Australia, The Justice Project (28
September 2017); Mental Health Commission of New South Wales, Submission No 96 to the Law Council of
Australia, The Justice Project (October 2017).
863 See generally Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System
by People with an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013).
861
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(including people with disabilities) face barriers when interacting with police as victims/survivors
and witnesses. These barriers are also seen within the judicial system as a whole.864

4.3.6
Similar themes were raised before a 2013 Victorian Parliamentary Committee. One of the
main barriers to accessing legal advice and information raised in evidence to the Committee was the
complexity of the legal language used.865 The Legal Services Commissioner expressed the view that:
One of the biggest barriers to participation in the justice system is that of language. The most
common criticism of the legal system encountered is the nature of the legal language used by
lawyers and the courts. Legal terms are often incomprehensible to people with disabilities,
especially for those who have received less formal education and are therefore unable to
understand or follow longwinded conversations. This can often leave them feeling disempowered,
inferior and intimidated, and less likely to want to participate in the process without a support
person.866

4.3.7
The Victorian Parliamentary Committee noted that lack of knowledge and understanding
of the justice system can inadvertently result in a person with an intellectual disability or cognitive
impairment having contact with the justice system and can exacerbate the challenges that they may
experience.867
4.3.8
The Committee identified the significant problem for police,868 lawyers,869 courts870 and
prisons 871 in identifying the presence of a disability. 872 The Committee received evidence ‘that
appropriate procedures for identifying people with an intellectual disability or cognitive impairment
are not used in a systematic way by the police, the courts, the legal profession or corrections services.’873

See also Jennifer Keilty and Georgina Connelly, ‘Making a Statement: An Exploratory Study of Barriers Facing
Women with an Intellectual Disability When Making a Statement About Sexual Assault to Police’ (2001) 16(2)
Disability and Society 273.
865 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 177–8.
866 Ibid 178. See also at: 186.
867 Ibid 180, finding 6. See also Law Council of Australia, The Justice Project: People with Disability (Final Report, August
2018).
868 Inquiry into Access to and Interaction with the Justice System by People with an Intellectual Disability and their
Families and Carers, Parliament of Victoria, Report of the Law Reform Committee for the Inquiry into Access to and Interaction
with the Justice System by People with an Intellectual Disability and their Families and Carers (Parliamentary Paper No. 216,
Session 2010-2013) (2013) xxiii, 104–105, 107–113; 116 Rec 8, 118 Rec 9, 122–123; 128 Rec 13. See also John
Pearse et al, ‘Police Interviewing and Psychological Vulnerabilities: Predicting the Likelihood of a Confession’
(1998) 8 Journal of Community and Applied Social Psychology 1, 13, 16.
869 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) xxiv–xxv, 201–2;
205 recommendation 22. ‘The Committee notes that law students and lawyers receive very little formal training
about disability awareness and the issues experienced by people with an intellectual disability or cognitive
impairment. The Committee therefore recommends that the LIV and the Victorian Bar develop and distribute
information to members on how to identify clients with an intellectual disability or cognitive impairment’: at 204.
SALRI supports this reasoning. See also below Rec 17 and the discussion in Part 12.
870 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 216–18; 221
recommendations 26 and 27; 230.
871 Ibid 318–19.
872 Ibid 201–2.
873 Ibid 91. See also at: 98–9.
864
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4.3.9

The Law Institute of Victoria, for example noted:
Lawyers have an important role to play in identifying clients who might have an intellectual
disability, to ensure that appropriate legal advice and representation is given. Under the Professional
Conduct and Practice Rules 2005, lawyers are required to seek to assist their clients to understand the
issues of their case to enable them to provide proper instructions. However, while lawyers are
required to assess their client’s capacity to give instructions on any particular legal matter or
transaction, they are unlikely to be able to identify intellectual disability without expert assistance.874

4.3.10

A disability legal service similarly noted:
Many lawyers, like many people in society, have had little to do with people who have an
intellectual disability. Lawyers are not trained at law school in relation to taking instructions from
people who have an intellectual disability or any other disability.875

4.3.11
The difficulties for even diligent lawyers, police and judicial officers in identifying
disability and complex communication needs was a regular theme in SALRI’s consultation.876 It is no
easy task for police, lawyers or judges to identify a disability or impairment that may require a CP. ‘It
is perhaps unrealistic to expect already time poor police officers, lawyers and judges to become experts
in the communication needs of those with [intellectual disability].’877
4.3.12

As Cooper and Wurtzel aptly comment:
No doubt a major challenge that faces the police when dealing with a vulnerable suspect is
identifying the fact of the vulnerability in the first place. Even trained clinicians have found this to
be ‘an extremely difficult task’ in the hurly burly of a police station.878

4.3.13
The Law Council of Australia in its Report The Justice Project: A National Blueprint for Justice
for All 2018879 (‘Justice Project’) outlined a range of systemic and structural barriers to justice that
impede the ability of people with disability, including complex communication needs, to respond to,
seek advice about and resolve legal problems. The Justice Project was a comprehensive, national review
into the state of access to justice in Australia. The Justice Project focused on justice barriers facing
those with significant social and economic disadvantage, as well as identifying what is working to
reduce those obstacles. The Justice Project researched extensive existing literature and

Ibid 202.
Ibid 202. See also above [2.4.1]–[2.4.28]. One legal policy officer said to SALRI of the need for better training for
not just lawyers, but also law students. 'Will the day ever come when the Priestley 11 ever includes talking with
children and persons with disability.’
876 The Committee recommended ‘that the Victorian Government support the Law Institute of Victoria and the
Victorian Bar to develop and distribute information to their members containing information on how to better
interact with, and appropriately respond to, clients with an intellectual disability or cognitive impairment. This
information could include: how to identify intellectual disability or cognitive impairment; issues involved in
prosecuting and representing clients who have an intellectual disability or cognitive impairment; disadvantages
experienced by people with an intellectual disability or cognitive impairment; and organisations that can provide
information to assist both practitioners and clients’: ibid at 205 recommendation 22. See also at: 216–22.
877 Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System:
The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law
453, 455.
878 Penny Cooper and David Wurtzel, ‘A Day Late and a Dollar Short: In Search of an Intermediary Scheme for
Vulnerable Defendants in England and Wales’ [2013] (1) Criminal Law Review 4, 13, quoting John Pearse et al,
‘Police Interviewing and Psychological Vulnerabilities: Predicting the Likelihood of a Confession’ (1998) 8(1)
Journal of Community and Applied Social Psychology 1, 13, 16.
879 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018).
874
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recommendations of prior inquiries and investigations yet to be implemented, received submissions
and invited members of the general public to share their experiences of the justice system.
4.3.14
The Executive Summary of the Justice Project provides an overview of these identified
barriers for people with disability to access justice, including:
[I]naccessible legal information, inflexible court procedures, negative attitudes and stigma towards
people with disability and an under-resourced legal assistance sector. These barriers are the
manifestation of the physical, cultural and social environment failing to accommodate the needs
of people with disability so as to enable them to participate in the justice system on an equal basis
with others.
Without appropriate adjustments and support, the legal system is largely inaccessible for many
people with disability and can produce unjust outcomes. For instance, offenders with disability
have higher rates of recidivism and are more vulnerable to extended and repeat incarceration. This
is linked to the failure to provide appropriate supports to ensure offenders understand court orders
and parole or bail conditions. Without such support, offenders with certain impairments have
difficulty understanding and complying with instructions and orders. Likewise, in court
proceedings, without aids, adjustments and support, the adversarial nature of court proceedings,
its reliance on complex, technical language and reluctance to adopt flexible procedures can make
it extremely difficult for people with disability to effectively participate in proceedings on an equal
basis with others and can compound an already intimidating, stressful and overwhelming
experience …
People with disability face negative stigma and discrimination both in society generally and in the
justice system. Inadequate disability training perpetuates misconceptions about disability and
entrenches stigma. It also leads to a failure by justice system personnel, including lawyers, judges,
police officers and corrections, to identify disability and thus appropriately respond to an
individual’s disability-related needs. Failing to identify and respond to disability can lead to adverse
justice outcomes, such as an increased risk of miscarriage of justice; the compounding of
communication barriers; pleading guilty without cause; an incorrect assessment of an accused
person’s fitness to plead or stand trial; negative stereotypes about the reliability of a person with
disability’s evidence; and/or exclusion from diversionary or rehabilitation programs. There are
concerns regarding the responses of some police to people with disability, whose behaviour may
be a manifestation of their impairment but is misinterpreted as difficult or defiant. This has
contributed to the over-representation of people with disability in the criminal justice system and
has been linked to the high numbers of people with mental health conditions as victims of police
shootings …
There are several laws, policies and practices that disproportionately affect people with disability,
entrench their disadvantage and inequality before the law, and exacerbate barriers to accessing
justice.880

4.3.15
A substantial body of literature exists demonstrating that a disproportionate number of
persons with complex communication needs who come into contact with the justice system have
developmental language disorders. 881 This research highlights the need for the justice system to be
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Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 4–5.
See, for example, Pamela Snow and Martine Powell. ‘Oral Language Competence, Social Skills and High Risk Boys:
What are Juvenile Offenders Trying to Tell Us?’ (2008) 22(1) Children and Society 16; Karen Bryan et al, ‘Language
Difficulties and Criminal Justice: The Need for Earlier Identification’ (2015) 50(6) International Journal of Language
and Communication Disorders 763; Sarah Lount, Suzanne Purdy and Linda Hand, ‘Hearing, Auditory Processing, and
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more flexible and adaptable, rather than continue to provide a setting within which many parties with
complex communication needs cannot effectively access justice.
4.3.16
There is extensive evidence that persons with disabilities are more likely to be either the
victims of and/or the perpetrators of crime.882 For victims, this is accompanied by a relatively lower
rate of reporting and chance of prosecution. A number of reasons have been proposed, but a common
theme is that police, prosecutors and judicial officers may regard witnesses with disability as lacking
adequate competence or credibility.883
4.3.17
People experience problems with language for many reasons and they can be associated
with other neurobiological disorders including brain injury, ASD, cerebral palsy, hearing impairment,
mental health concerns or learning difficulties, or they can be the main area of difficulty. For example,
research conducted in the prison system in Victoria in 2011884 estimated that 42% of male and 33% of
female prisoners have an acquired brain injury.
4.3.18
Complex communication needs make it very difficult for people to effectively participate
in the justice system, both in and out of court. At all points in this system — from interviews with and
statements to police, to court processes and any trial and/or sentencing — full and effective
participation relies upon the ability to comprehend justice processes and the capacity to give evidence
in a system that uses complex language and terminology.885
4.3.19
The difficulties in addressing these barriers to justice are compounded by the fact
that not all disabilities or complex communication needs are apparent. This is a real problem, as
raised in both SALRI’s consultation and research of ‘hidden’ and/or ‘masked’ disability or
impairment. 886
4.3.20
A 2017 study by Maxine Winstanley et al showed that a disproportionate number of
young people who come into contact with youth justice services evidence unidentified language
difficulties. 887 Hidden communication disabilities could include aphasia as a result of a stroke, a
traumatic brain injury, complex trauma, mental health concerns, or an intellectual disability. Not

Language Skills of Male Youth Offenders and Remandees in Youth Justice Residences in New Zealand’ (2017)
60(1) Journal of Speech, Language and Hearing Research 121.
882 New South Wales Law Reform Commission, People with an Intellectual Disability and the Criminal Justice System (Report
No 80, 1996) [2.24]; C Wilson et al, Australian Institute of Criminology, Intellectual Disability and Criminal
Victimisation (Trends and Issues in Crime and Criminal Justice No 60, September 1996) 1. See also above [2.2.8]–
[2.2.12].
883 Gisli Gudjonsson, Glynis Murphy and Isabel Clare, ‘Assessing the Capacity of People with Intellectual Disabilities
to be Witnesses in Court’ (2000) 30(2) Psychological Medicine 307; Australian Human Rights Commission, Access to
Justice in the Criminal Justice System for People with Disability (Issues Paper, April 2013) 6–10.
884 Martin Jackson et al, Department of Justice, Acquired Brain Injury in the Victorian Prison System (Corrections Research
Paper Series No 4, 2011).
885 See generally Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report No
84, 1997).
886 Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 12–13;
Rachel Freeland, ‘Acquired Brain Injury: The Hidden Disability’ (2009) 83(9) Law Institute Journal 46; Law Council
of Australia, The Justice Project: People with Disability (Final Report, August 2018) 38–40. See also above [2.3.28], below
[4.4.21].
887 Maxine Winstanly, Roger T Webb and Gina Conti-Ramsden, ‘More or Less Likely to Offend? Young Adults with
a History of Identified Developmental Language Disorders’ (2018) 53(2) International journal of Language and
Communication Disorders 266.
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surprisingly, many people do not disclose that they have specific communication needs to the police
or a lawyer. Furthermore, justice personnel such as lawyers,888 police889 and judges890 are not trained to
enquire about the presence of complex communication needs, identify such needs or to make
reasonable adjustments, as required, for persons with hidden communication needs.891
4.3.21
There is also the fact that many individuals may present themselves as being without
disability or impairment and have learnt to ‘mask’ or ‘disguise’ their disability. The ‘cloak of
competence’ is a term coined by an anthropologist, Robert Edgerton, and refers to coping strategies
or behaviour that some people with intellectual disability (specifically) have learned in order to mask
their disability. 892 Many persons with disability have an established routine in their daily lives and
learned coping strategies to be able to function effectively in their everyday lives and mask any
shortcomings.893 These strategies ‘are often used, along with a myriad of other resources, to mask these
deficits from others.’894 When events are going to plan, and are a normal part of routine, these strategies
work, but becoming involved with the legal system may undermine any of the coping strategies that
person may possess. This might then lead to the person not having the skills necessary to understand
what is transpiring, or communicate in an effective way.
4.3.22
As one commentator, a co-ordinator for a specialist legal support service for people with
intellectual disabilities in the NSW criminal justice system, explains:
Most offenders with intellectual disabilities are quite high functioning and have developed skills in
masking their disability. This ‘cloak of competence’ only makes it even more difficult to argue the

‘Practical and academic requirements for becoming a practising lawyer do not cover in detail issues relevant to
people with an intellectual disability or cognitive impairment.’: Law Reform Committee, Parliament of Victoria,
Inquiry into Access to and Interaction with the Justice System by People with an Intellectual Disability and their Families and Carers
(Report, Parliamentary Paper No 216, 2013) 170. This theme was raised in SALRI’s consultation, notably by
Natalie Wade and the disability community. One legal policy officer said to SALRI of the need for better training
for not just lawyers, but also law students. 'Will the day ever come when the Priestley 11 ever includes talking with
children and persons with disability.’ SALRI notes the insightful comments of 2013 the Victorian Parliamentary
Committee: ‘The Committee heard, however, that more training and awareness should be provided to lawyers on
the needs of people with an intellectual disability or cognitive impairment. Lawyers practising in criminal defences
and guardianship matters are more likely to have clients with intellectual disabilities or cognitive impairments than
those practising in other fields. Evidence suggested that undergraduate and post graduate law courses should
include a practical unit on how to provide legal advice and services to people with an intellectual disability, their
families and carers. STAR Victoria noted that: “… it is important for legal practitioners at all levels to have access
to training and education about the challenges faced by people with an intellectual disability and their families and
carers when they become involved with the justice system”’: at 170–1.
889 Marie Henshaw and Stuart Thomas, ‘Police Encounters with People with Intellectual Disability: Prevalence,
Characteristics and Challenges; (2012) 56(6) Journal of Intellectual Disability 620; Lyn Douglas and Monica Cuskelly,
‘A Focus Group Study of Police Officers’ Recognition of Individuals with Intellectual Disability’ (2012) 19(1)
Psychiatry, Psychology and Law 35.
890 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 216–17.
891 See also Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 12–
13; Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice
System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology
and Law 453, 455.
892 Robert Edgerton, The Cloak of Competence: Stigma in the Lives of the Mentally Retarded (University of California, 1967).
893 See South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our Judicial
System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15, December
2020) 144.
894 Rachel Freeland, ‘Acquired Brain Injury: The Hidden Disability’ (2009) 83(9) Law Institute Journal 46.
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need to provide a support person, especially with police following rigid procedure. The adversarial
process doesn’t provide opportunity for special needs to be identified or accommodated. The
assumption is that everyone has the capacity to comprehend and comply with the law. Most of
our clients carry a deep aversion to the label of ‘intellectual disability’.895

4.3.23
The barriers that parties with complex communication needs encounter in the justice
system include difficulties with spoken, written and non-verbal forms of comprehension and
expression. The justice system has discrete processes, etiquette and specific legal terminology that often
confounds people with complex communication needs. Justice processes rely heavily on verbal and
written recount. Due to the complete lack, or inconsistent availability, of support, adjustments and aids
to make legal information and proceedings accessible, persons with disability can find it particularly
challenging to understand and actively participate in the justice system, especially given the system’s
reliance on complex legal language.896 The challenges of navigating and understanding an inherently
complex legal system without support was underscored by the Justice Project consultees.897
4.3.24

Speech Pathology Australia submitted to the Justice Project that:
The justice systems are verbally mediated processes that require a level of cognitive and
communication ability as a prerequisite for participation. For example, complex language is used
throughout from the police caution, through the investigative interviews, discussions with legal
representation, and during cross-examination.898

4.3.25
Persons with complex communication needs may be perceived as being purposefully
vague, evasive or misleading or even appear ‘defiant’ or indifferent to a judge or other participants in
the process.899 For instance, people with ASD may have poor emotional recognition and expression,
whilst people with language and or literacy difficulties often provide short, simplistic verbal or written
responses. The NSW Disability Council observed that:
The justice system views people with disabilities in a negative way. People with disabilities
encounter responses of fear, confusion, hostility and dismissal. The system places the onus on

Karen Akehurst, ‘Silent Witness: Supporting People with Intellectual Disabilities in the Criminal Justice System
(Part I), Right Now (Blog Post, 17 November 2012) <https://rightnow.org.au/opinion-3/silent-witnesssupporting-people-with-intellectual-disabilities-in-the-criminal-justice-system-part-i/>.
896 Maria Karras et al, On the Edge of Justice: The Legal Needs of People with a Mental Illness in NSW (Report, 2016) 132. See
generally Robert French, ‘Law: Complexity and Moral Clarity’ (Speech, North West Law Association and Murray
Mallee
Community
Legal
Service,
19
May
2013)
<http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj19may13.pdf>;
Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive Disabilities, 10.
897 See, for example, Speech Pathology Australia, Submission No 34 to the Law Council of Australia, The Justice Project
(30 September 2017); Jesuit Social Services, Submission No 30 to the Law Council of Australia, The Justice Project
(27 September 2017); Blind Citizens Australia, Submission No 83 to the Law Council of Australia, The Justice Project
(October 2017). The Law Council also highlighted the contributions of parties to consultation such as Sussex
Street Community Law Services, Townsville Community Legal Service, North Queensland Women’s Legal Service
and Law Right: Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2015) 30, n
178.
898 Speech Pathology Australia, Submission No 34 to the Law Council of Australia, The Justice Project (30 September
2017).
899 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 5, 22, 40. This was also
noted to SALRI, for example, in the context of children in the Youth Court with a disability.
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individuals to assert their rights and demonstrate their capacity to access and participate within the
justice system in a way that is not experienced by people who do not have a disability.900

4.3.26
Such accounts are repeated elsewhere. JFA Purple Orange told the Law Council (in terms
reiterated to SALRI) that ‘assumptions are made that [people who experience cognitive impairment,
mental health conditions, communication difficulties and/or are non-verbal] are unable to be a reliable
witness, their testimony is often not seen as credible and therefore not sought.’901
4.3.27
The 2013 Victorian Parliamentary Committee similarly heard that disability or a complex
communication need may be ‘misunderstood’ and police ‘may consider the victim’s testimony to be
unreliable or untrustworthy, and so regard accounts of an event not to be credible’.902 Concern was
expressed by a number of witnesses to the Committee that police (and one could add lawyers) often
determine not to proceed with a case ‘because they make incorrect assumptions about the credibility
and reliability of evidence given by a person with an intellectual disability or cognitive impairment’.903
One disability advocacy group told the Committee that:
Police are often slow to act when a person with a cognitive impairment alleges a crime has
been committed against them … The general opinion of Police is that people with a
disability are unreliable witnesses or are not to be believed and therefore they won’t be able
to secure a conviction. People with a cognitive impairment who are unable to communicate
verbally or who have memory issues that prevent them from providing times, dates etc are
dismissed as being unable to give evidence and therefore no action is taken against the
alleged perpetrator.904

4.3.28
A Senate Committee heard that persons with disability ‘are particularly disadvantaged in
seeking access to justice and are not adequately supported by existing legal systems.’905 The Disability
Alliance highlighted to the Senate Committee:
Police often treat reports of violence, abuse and neglect experienced by people with disability
differently to people without disability. This is particularly the case where there is a perception that
the person with disability is already being ‘cared’ for in an institutional or residential setting, even
when the violence, abuse and neglect has been reported as occurring in that facility. There is an
assumption that the facility deals with people with disability and that it is not a police matter. In

Disability Council of NSW, A Question of Justice: Access and Participation for People with Disabilities in Contact with the
Justice System (Report, 2003) 7.
901 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 46.
902 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 104.
903 Ibid 105. See also Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws
(Discussion Paper No 81, May 2014) 179; Law Council of Australia, The Justice Project: People with Disability (Final
Report, August 2018) 46–9.
904 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 105. SALRI also
heard the frank view of an experienced SAPOL officer in this context. See also below Part 13.
905 Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect Against People
with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular
Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse People with
Disability (Report, November 2015) 149 [6.3]. See also Australian Human Rights Commission, Equal Before the Law:
Towards Disability Justice Strategies (Report, February 2014) 1.
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many cases, people with disability are returned back to these facilities, and these incidences remain
‘hidden’ and unacknowledged.906

4.3.29
The Senate Committee noted that, where incidents of misconduct are reported, people
with disability are not supported by police to seek further investigation or conviction in relation to
reports of violence, abuse or neglect. ‘In many cases, witnesses with disability and the evidence they
provide are not perceived as “credible”.’907 Indeed, even if cases of alleged abuse are reported, cases
may not proceed account owing to perceived issues of reliability.908 As the Law Council observed:
[M]isconceptions about reliability and negative assumptions about the victim’s ability to testify in
court may cause police not to investigate and/or proceed with charges or may result in the Director
of Public Prosecutions not prosecuting the charges due to limited chances of securing a
conviction.909

4.3.30
Powerful accounts were presented to the Senate Committee. One set of examples from
over 70 accounts of victims of abuse, violence or neglect presented by the Australian Cross Disability
Alliance were as follows:
Christine, a 39-year-old woman with intellectual disability, was repeatedly raped and bashed in one
week by several different men … Christine was too scared to tell the [residential facility] worker
what had happened to her because she thought she would ‘get into trouble’. Two days later, the
woman disclosed the rapes to her friend who helped her report the rapes to the police. Three of
the five police initially involved in interviewing her and taking her statement, asked her friend if
the woman might be ‘making it up’. The detectives investigating the case admitted that, although
there was now clear evidence that the rapes occurred, there was ‘little likelihood’ of a conviction
due to the fact that the woman ‘has an intellectual disability’.
Frances was physically beaten by a group of young girls at a regional TAFE institute. The violent
attack was captured on CCTV footage. The local police advised Frances not to pursue charges
because she was ‘mentally retarded’ (sic) and there would be ‘no chance of any conviction’ against
the perpetrators.
Peta has intellectual disability and lives in supported accommodation. She was raped by a support
worker. The police were notified, and although believing Peta’s evidence, they felt that they
wouldn’t be able to obtain a conviction against the support worker because Peta’s testimony would
be deemed unreliable by the court. Consequently, the police didn’t pursue the investigation. The
support worker is still working for the same organisation, but at a different facility.910
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4.3.31

The Senate Committee observed:
Evidence presented to the inquiry shows that people with disability experience significant barriers
in seeking access to justice, particularly Aboriginal and Torres Strait Islander peoples and people
from culturally and linguistically diverse communities. These barriers include challenges in
reporting abuse, violence and neglect to police, which is likely to result in crimes going unreported
or not adequately investigated. The committee is concerned that the currently available supports
for vulnerable witnesses are under-utilised and that people with disability are discouraged from
reporting crimes, or subjected to discriminatory tests to prove their legal capacity. The committee
is concerned that there are not enough supports for people with disability seeking to access
justice.911

4.3.32
The Child Abuse Royal Commission also emphasised the ‘particular difficulty’ 912 and
‘significant challenges’913 encountered by victims with disability within the justice system. The Royal
Commission cited examples of the unsatisfactory experience of victims with disability, 914 including
where police had failed to ensure people with disability had adequate and appropriate communication
supports in their early engagements with police. 915 The Royal Commission cited the research that
children with disability — especially those with intellectual disability, cognitive disability or additional
communication needs — are at significantly increased risk of abuse, which includes sexual abuse.916
The situation of victims with disability was a ‘particular concern’.917
4.3.33

The Child Abuse Royal Commission saw the application in this context of the CP role:
[T]here would seem to be potential for comprehensive and professional intermediary schemes to
make a significant difference in reducing the problems that children and people with disability face
in being heard by the criminal justice system … we have heard that children with disability are

Ibid 160 [6.31]–[6.33].
Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, 2017) Part VII, 5.
913 Ibid 7.
914 Ibid 8–15.
915 One case was a man called ‘Denis’ with intellectual disability abused as a child by members of a religious order.
The sister told the Commission: ‘It was an uneven match, she thought, between the Brothers’ words and those of
Denis and the other young men. The legal system wasn’t set up to respond to people like Denis’: Royal Commission
into
Institutional
Responses
to
Child
Sexual
Abuse,
‘Carly’s
Story’
(Web
Page)
<https://www.childabuseroyalcommission.gov.au/narratives/carlys-story>. A parent described the experience of
the abuse of her two children with disability as ‘a prolonged, painful and ultimately disappointing encounter with
the criminal justice system … The police did not bring along a specialist to help Lachlan through his speech
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when they left”, Summer recalled. “He was throwing things around the house, he was stomping, he was really
angry. My only assumption from that is that he had something he wanted to say and wasn’t given the opportunity.”
… When the trial started, nobody provided any witness support to Summer, Pete and the kids …. Ahead of the
second trial the prosecutors convinced Summer and Pete that the jury would have sympathy for them because of
their kids’ disabilities. But during the trial Gavin’s barrister managed to twist this around, suggesting that Summer
and Pete were overstressed and neglectful and that Toby had been sexually abused by his brothers. [the parent]
described the criminal justice process as a “joke” … [The suspect] has got away scot-free with a lot of things
because the children that he was preying upon were disabled. They don’t qualify as witnesses, so to find a way to
make them qualify so that they can be heard and their situation can be dealt with is something I think can’t be
understated’: Royal Commission into Institutional Responses to Child Sexual Abuse, ‘Summer and Pete’s Story’ (Web Page)
<https://www.childabuseroyalcommission.gov.au/narratives/summer-and-petes-story>.
916 Sally Robinson, ‘Preventing Abuse of Children and Young People with Disability under the National Disability
Insurance Scheme: A Brave New World?’ (2015) 68(4) Australian Social Work 471.
917 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 7.
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disproportionately targeted as victims of child sexual abuse. It is therefore particularly important
that effective means of assisting people with disability, as well as children and other vulnerable
witnesses, are provided to enable them to participate in the criminal justice system to the fullest
extent possible.918

4.3.34
The problems faced by persons with disability effectively participating in the justice
system, especially in a court context, as suspects, accused, victims and witnesses, are well
documented.919 Reasonable adjustments are specific to each individual.920 The justice system is typically
time-poor and language-rich. The speed of verbal delivery and complexity of legal language combined
with time driven pressures experienced by most justice personnel creates a confounding environment
for people with complex communication needs.
4.3.35
For effective participation in the justice system, it is necessary that individuals are afforded
the meaningful opportunity of communicating within that system, as well as having it communicate to
them. The justice process typically involves many steps. Any of these steps can present a difficult, even
daunting, challenge to individuals with complex communication needs. Indeed, as Kaela Dore and
others told SALRI, even articulate and well-educated individuals may struggle. An individual in
navigating the civil or criminal justice process must communicate with many stakeholders which can
include police, specialists, solicitors, prosecutors, Magistrates, court staff, judges, tribunals, and juries.
A failure in communication at any stage has the potential to undermine the prospect of effective
participation and fair access to justice.
4.3.36
The role of a CP is to facilitate and encourage police, legal practitioners, judicial officers
and others within the justice system to adapt their ‘usual’ behaviour and questioning to allow the
evidence of an individual with complex communication needs to be as ‘complete, accurate and
coherent as possible’ during both police and other interviews (as with lawyer) and the trial process.921
4.3.37
One application of the CP role is to protect the interests of an accused with complex
communication needs, both at the police station (such as admitting a crime when they don’t fully
understand or comprehend the interview)922 or even pleading guilty.923
4.3.38
In 2014, the Victorian Equal Opportunity and Human Rights Commission examined
whether police services in Victoria are delivered on an equal basis for persons with disability who are
victims of crime, compared to those victims without disability. Their Report highlighted concerns that
persons with disabilities in Victoria may well be denied justice because police and other agencies within

Ibid 97.
See generally Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018)
920 Judicial Commission of NSW, Equality Before the Law Benchbook (Bench Book, 2019) [5.2.4], [5.2.5.1].
921 Penny Cooper, Tell Me What’s Happening 3: Registered Intermediary Survey 2011 (Report, 2012) 2.
922 See Robert Perske, ‘False Confessions From 53 Persons with Intellectual Disabilities: The List Keeps Growing’
(2009) 46(6) Intellectual and Developmental Disabilities 468; Brendan O’Mahony, Becky Milne and Tim Grant, ‘To
Challenge, or not to Challenge? Best Practice when Interviewing Vulnerable Suspects’ (2012) 6(3) Policing: A Journal
of Policy and Practice 301, 303–4; Simon Schatz, ‘Interrogated with Intellectual Disabilities: The Risks of False
Confession’ (2018) 70(2) Stanford Law Review 643. ‘People with an intellectual disability are not the only people who
make false confessions but “they possess, more frequently than other groups, the constellation of characteristics
which render them especially vulnerable”’: New South Wales Law Reform Commission, People with an Intellectual
Disability and the Criminal Justice System (Report No 80, December 1996) [7.34].
923 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 45-6. See, for example,
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the justice system remain ill equipped to respond to issues of disability. 924 In the Report’s summary of
the unsatisfactory experience of persons with disability reporting crime, the Commissioner stated:
The stories in this report put it beyond doubt that there is urgent work to do to ensure that people
with disabilities have equitable access to justice and safety. Reporting a crime is a difficult
experience for most; it should never be made more difficult because of negative assumptions and
attitudes, a lack of support and minimal provision of necessary adjustments. …… We know that
police decision-making about whether to pursue an investigation is affected by a number of factors,
including discriminatory attitudes, a lack of understanding about disability, a lack of awareness
about what supports are available or required, and assumptions about whether or not prosecutions
will be successful. Police need to — and want to — build their ability to understand different
forms of disability and to make reasonable adjustments. This was a clear finding in the research.
There is no denying that this will take significant effort and a cultural shift in police. However, we
have all seen the transformative power of police when they work to prioritise the needs of victims
who require a specialist response.925

4.3.39

The Report also summarised its research findings about the courts as follows:
While our focus was mainly on police practice, the Commission’s study confirmed that other key
parts of Victoria’s criminal justice system are not built for accessibility. We found that while some
progress has been made, basic adjustments are not always made to adapt court practices and
facilities to meet the access needs of witnesses with sensory, physical, learning or communication
disabilities. A successful prosecution remains the exception rather than the rule when the victim
has a disability. Police members we interviewed consistently identified challenges in presenting
evidence to the court are the biggest barrier to gaining a conviction … However, for many people
with disabilities, getting a ‘win’ is as much about the right to participate in court as it is about the
court outcome. To maximise their participation, more effort is needed to address negative attitudes
among legal practitioners and court personnel and to ensure that appropriate standards of conduct
are met at all times.926

4.4

SALRI’s Observations and Conclusions

4.4.1
It is clear that the issues confronting persons with disability in achieving effective
participation within the justice system and proving their best evidence are and remain complex and
multi-faceted. A consistent theme that emerged in SALRI’s research and consultation, notably at the
community disability event, was the application and utility of the CP role to assist parties with complex
communication needs. The ability of a person with disability to communicate can significantly improve
the use of an intermediary.927 The CP role provides ‘significant advantages to courts and to witnesses

Victorian Equal Opportunity and Human Rights Commission, Beyond Doubt: The Experiences of People with Disabilities
Reporting Crime (Summary Report, July 2014) 4.
925 Ibid 4. SALRI also heard, including from disability advocates and a SAPOL officer, of continuing similar problems
in this context in South Australia. It was raised that both suspects and victims with disability are subject to
generalised and unsupported assumptions, including assessments as to credibility as a witness.
926 Ibid 11.
927 Catherine Wiseman-Hakes et al, ‘Examining the Efficacy of Communication Partner Training for Improving
Communication Interactions and Outcomes for Individuals with Traumatic Brain Injury: A Systematic Review’
(2020) 2(1) Archives of Rehabilitation Research and Clinical Translation 100036, 100037–8; Billy T Ogletree, Patrick
Bartholomew and Johanna R Price, ‘Large-Group Application of Communication Partner Instruction With
Stakeholders of Adults With Severe Intellectual Disabilities’ (2020) 41(3) Communication Disorders Quarterly 188, 189.
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in improving the quality and quantity of evidence given by … witnesses with cognitive impairment’.928
SALRI was often told by members of the disability community, and by parties such as JFA Purple
Orange, that the CP role could work outside court to assist persons with disability in contexts such as
consulting a lawyer, before a tribunal and even navigating the complexities of the NDIS.929
4.4.2
The CP role was widely seen in SALRI’s consultation as a helpful option for persons with
disability with application both in and outside court. However, it was acknowledged that the CP role
is far from a complete solution and is part of a wider picture. Several parties therefore raised to SALRI
the benefits of a wider comprehensive approach, similar to the original Disability Justice Plan.
4.4.3
SALRI notes that the original Disability Justice Plan had all party support in Parliament and
strong support in the disability sector and disability community. The original Disability Justice Pan lapsed
and was never formally renewed930 (though there have been significant ongoing reforms such as the
establishment of the Adult Safeguarding Unit). There remain extensive ongoing concerns over the
position of parties with disability within the justice system as expressed by the ongoing Disability Royal
Commission931 and many other inquiries. There was a perception that the original Disability Justice Plan
has made real progress in South Australia, but had not perhaps been taken to its full course before it
lapsed. It is notable that the original Disability Justice Plan was singled out for praise and urged for
national adoption.932 As the Australian Human Rights Commission observed in 2014:
The conclusion that clearly emerges from the submissions, public consultations and private
meetings is that despite much good work and the best intentions, people with disabilities have far
too many unsatisfactory interactions with the criminal justice system. In particular, knowing what
support is available and getting it to the right place at the right time seems to be part of the problem.
This and other issues are being addressed in South Australia through development of a Disability
Justice Plan. The South Australian Government intends to use this plan to safeguard the rights of
all people with disabilities in their interactions with the criminal justice system. They are being

Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155, 171. See also Brendan O’Mahony, ‘The
Emerging Role of the Registered Intermediary with the Vulnerable Witness and Offender: Facilitating
Communication with the Police and Members of the Judiciary’ (2010) 38(3) British Journal of Learning Disabilities
232, 235.
929 Anh Caprile and attendees at the disability community event pointed this out to SALRI. See also Sara Tomevska,
‘National Disability Insurance Scheme “Too Complex” for People from Diverse Backgrounds, Agencies Warn’,
ABC News (online, 16 August 2021) <https://www.abc.net.au/news/2021-08-16/ndis-participation-amongculturally-and-linguistically-diverse/100375824>.
930 While the Plan was not renewed after 2017, Inclusive SA is a body recently launched to implement the 2019-2023
State Disability Inclusion Plan. Each State Government department is now responsible for publishing its own
inclusion plan highlighting its accommodations and supports for people with disability. See Inclusive SA, State
Disability Inclusion Plan 2019-2023 (Web Page, 2019) <https://inclusive.sa.gov.au/resources/state-disabilityinclusion-plan>. There is no mention of access to justice in the 2019 Plan.
931 See generally Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report,
October 2020).
932 Australian Human Rights Commission, Equal Before the Law: Towards Disability Justice Strategies (Report, February
2014) 17; Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect
Against People with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the
Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse
People with Disability (Report, November 2015) 164 [6.49]–[6.50]; Law Council of Australia, The Justice Project: People
with Disability (Final Report, August 2018) 5, 85. See also Committee on the Rights of Persons with Disabilities,
Concluding Observations on the Combined Second and Third Periodic Reports of Australia, UN Doc CRPD/C/AUS/CO/23 (15 October 2019) 25(b), II(b); Royal Commission into Institutional Reponses to Child Sexual Abuse (Criminal Justice
Report, August 2017) 70.
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careful to involve people with disabilities from the outset in formulating the plan. The Commission
urges Governments around Australia to consult with South Australia and to learn from
experiences there. If we coordinate, inform and monitor in a planned manner, barriers will be
removed faster and gaps bridged sooner. The services we have will be improved and new and
better ones developed. The human rights of people with disabilities will be better respected, their
standard of living will improve and the criminal justice system will become less of a presence in
their lives.933

4.4.4
SALRI notes that, despite the 2015 Vulnerable Witnesses Act and Disability Justice Plan, some
of these themes were reiterated in SALRI’s consultation, notably by the disability sector. There was a
perception that, as noted by bodies such as JFA Purple Orange, the real progress of past reforms in
South Australia may have stalled, or at least slowed, and a renewed, comprehensive Disability Justice Plan
combining legislative, operational and training elements could be the preferable way forward. The Law
Council in the Justice Project commented:
Additionally, where it has not occurred already, state and territory governments should implement
a Disability Justice Plan or Strategy to champion cultural change and practical improvements with
respect to disability across the justice system more generally. People with disability should be
consulted and involved in the development of any training and education resources or Disability
Justice Plan.934

4.4.5
Legislative change is only part of the picture. It was often noted to SALRI in this and
other contexts that, whilst law reform is important, in and of itself it is incomplete and needs to be
accompanied by training, attitudinal and operational changes. ‘Previous experience has shown that
legislative change in isolation from attitudinal change is not effective.’935 A 2007 study into the English
intermediary role ‘revealed operational difficulties and cultural resistance among some in the criminal
justice system’936 and highlighted that ‘such attitudes confirmed the need … for significant cultural
change’. 937 The Hon Kellie Vincent, a leading advocate in this area told a Senate Committee that
‘legislation alone will not make all the difference and there remain significant social barriers to
overcome and end violence against people with disabilities’.938 The ALRC also highlighted that legal
reforms need to be accompanied by appropriate support services for people with disability: ‘Legal
reform is likely to have limited practical impact if people do not have access to the support necessary
to enable them to participate in legal processes.’939 SALRI accepts this proposition. The CP role for
persons with disability is a worthwhile and significant measure, but it cannot be divorced from the
wider context.

Australian Human Rights Commission, Equal Before the Law: Towards Disability Justice Strategies (Report, February
2014) 17.
934 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 5.
935 Victorian Law Reform Commission, Sexual Offences (Final Report, 2004) 316–17 [5.152].
936 Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go-Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007) xii-xiii.
937 Ibid 65.
938 Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect Against People
with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular
Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse People with
Disability (Report, November 2015) 164 [6.45]. See also South Australia, Parliamentary Debates, Legislative Council,
2 July 2015, 1143.
939 Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws (Report No 124, August
2014) 194.
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4.4.6
SALRI therefore proposes that the State Government consider a renewed Disability Justice
Plan combining legislative, operational940 and training measures to provide further support to persons
with disability within both the civil and criminal justice system, both in and out of court.
4.4.7
A particular item, raised to both SALRI and noted in other Reports,941 was the need for
enhanced training to parties within the justice system regarding engagement and questioning of persons
with disability. Many parties raised ‘serious concerns to the Law Council about ‘the inadequate disability
training’ presently received by justice system personnel, including legal practitioners, service providers,
judicial officers, police, corrections officers and court staff, and this ‘reinforced the need for regular
and ongoing training with respect to identifying various types of impairment, appropriately responding
to disability, and accommodating the needs of people with disability’.942 JFA Purple Orange told the
Law Council (in terms reiterated to SALRI) of this omission and emphasised that disability training is
necessary and should focus on ‘assessing and identifying appropriate support to enable the person
[with disability] to fairly engage with the justice system in a manner which upholds their rights’.943
SALRI concurs with this suggestion. Some consultees suggested to the Law Council that disability
training should be ongoing and compulsory for all justice system personnel who engage with people
with disability.944
4.4.8

The Law Council concluded:
People with disability face negative stigma and discrimination both in society generally
and in the justice system. Inadequate disability training perpetuates misconceptions about
disability and entrenches stigma. It also leads to a failure by justice system personnel,
including lawyers, judges, police officers and corrections, to identify disability and thus
appropriately respond to an individual’s disability-related needs. Failing to identify and
respond to disability can lead to adverse justice outcomes, such as … the compounding
of communication barriers; pleading guilty without cause … negative stereotypes about
the reliability of a person with disability’s evidence … Greater disability training is needed
for justice system personnel who are likely to have close contact with people with
disability, including the judiciary, legal practitioners, police and corrections officers.945

4.4.9
SALRI concurs with this suggestion and reasoning. Such training should extend to not
only police,946 but also the legal profession. SALRI suggests that key agencies and bodies such as the
Law Society of South Australia and the South Australian Bar Association, in co-design with the
disability sector and disability community, should consider the development for legal practitioners of

SALRI notes in this context the 2015 Guidelines for Securing Best Evidence for Investigative Interviewers Working with
Vulnerable Witnesses. These Guidelines were developed as part of the Disability Justice Plan in consultation with
SAPOL, the disability sector, lawyers and experts such as Professor Martine Powell. They drew on latest research
and practice and were intended to provide guidance to SAPOL officers and other investigative interviewers in
how to best interview vulnerable witnesses. The Guidelines were also of utility for CPs and lawyers. The
Guidelines, as with the CP role and the Uniting Communities volunteer scheme, were unknown to many parties
in SALRI’s consultation. SALRI would encourage the republication and distribution of these Guidelines.
941 See, for example, Victorian Law Reform Commission (VLRC) Sexual Offences Final Report (2004) 333 [6.38]-[6.39].
‘Training programs for prosecutors and defence lawyers should include a component on the disadvantages
experienced by people with cognitive impairment, and effective communication with people with a cognitive
impairment’: Rec 159, 333.
942 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 35.
943 Ibid 36.
944 Ibid. See generally Parts 12 and 13.
945 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 5. See also at: 34–8.
946 See Rec 44 below.
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compulsory professional education in effective engagement and communication with people with a
disability or cognitive impairment to promote effective participation in the justice system and to
provide their best evidence.
4.4.10
SALRI was often told in consultation by service providers, the disability sector, members
of Aboriginal communities, health practitioners and attendees at the Adelaide roundtables that it is
crucial that information about the CP scheme is widely available and accessible, notably for persons
with complex communication needs and service providers in these communities, and that any uptake
of the CP role must, at least in part, be community led and driven. The lack of awareness of the CP
role and the previous trained volunteer scheme, despite the best efforts of Uniting Communities and
past education efforts, were recurring findings in SALRI’s consultation. There are various operational
measures that can and should be taken to promote awareness and use of any CP program. Information
about the CP role should be made widely accessible and available to the disability sector and disability
community. The design of information and resources regarding the CP role to be made available should
be developed in co-design with members of the disability sector and disability community.
4.4.11

Recommendations

RECOMMENDATION 16
SALRI recommends that the State Government should consider a renewed Disability Justice
Plan combining legislative, operational and training measures to provide further support to
persons with disability within the civil and criminal justice system, both in and out of court.
SALRI further recommends that any renewed Disability Justice Plan must be developed in codesign with the disability community and disability sector and that there should be an
evaluation at the end of any renewed Disability Justice Plan there should be an evaluation of the
operation and effects of the Plan.
RECOMMENDATION 17
SALRI recommends that key agencies and bodies such as the Law Society of South Australia
and the South Australian Bar Association, in co-design with the disability sector and disability
community, should consider the development for legal practitioners of compulsory
professional education in effective engagement and communication with people with a
disability or cognitive impairment to promote effective participation in the justice system and
to provide their best evidence.
RECOMMENDATION 18
SALRI recommends the design and language used in information regarding Communication
Partners which is to be made available to practitioners and the community should be developed
in co-design with members of the disability sector and disability community.
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Part 5 – Older People
5.1

Access to Justice

5.1.1
Elder abuse,947 a major issue for older people, has been the subject of wide concern and
consideration.948 It has ‘recently come to public prominence as a pressing social issue’.949 Issues of elder
abuse have gained recent and renewed focus. 950 These concerns have been reiterated in a South
Australia context.951 As the Hon Stephen Wade MLC observed:
The abuse of vulnerable adults, and in particular elder abuse, has been prominent in the media and
public consciousness in recent years, and has also been the focus of a number of national and state
inquiries. Sadly, one in 20 older Australians experience some form of abuse, often by someone
they know and trust, and usually a family member. Elder abuse can be physical, financial, sexual,
chemical, neglect or emotional, with financial and emotional abuse often occurring together. For

The most widely known definition of elder abuse is that provided by the World Health Organisation. It defines
elder abuse as ‘a single, or repeated act, or lack of appropriate action, occurring within any relationship where there
is an expectation of trust which causes harm or distress to an older person’: World Health Organisation, The Toronto
Declaration on the Global Prevention of Elder Abuse (WHO Document, 2002). This definition is widely adopted in
Australia. See Australian Law Reform Commission, Elder Abuse: A National Legal Response (Report No 131, May
2017) 37 [2.25]–[2.26]; Legislative Council General Purpose Standing Committee No 2, Parliament of New South
Wales, Elder Abuse in New South Wales (Report No 44, June 2016) 5 [2.1]. SALRI notes there is no satisfactory
definition of elder financial abuse: Georgia Lowndes et al, Monash University, Financial Abuse of Elders: A Review of
the Evidence (Report, June 2009) 5. See also at: 9–10.
948 See, for example, Legislative Council General Purpose Standing Committee No 2, Parliament of New South Wales,
Elder Abuse in New South Wales (Report No 44, June 2016); Australian Law Reform Commission, Elder Abuse: A
National Legal Response (Report No 131, May 2017); Legislative Council Select Committee into Elder Abuse,
Parliament of Western Australia, ‘I Never Thought It Would Happen to Me’: When Trust is Broken (Final Report,
September 2018); Joint Committee on Matters Relating to Elder Abuse, Parliament of South Australia, Final Report
of the Joint Committee on Matters Relating to Elder Abuse (Final Report, October 2017).
949 Legislative Council General Purpose Standing Committee No 2, Parliament of New South Wales, Elder Abuse in
New South Wales (Report No 44, June 2016) 6 [2.4].
950 See, for example, Legislative Council General Purpose Standing Committee No 2, Parliament of New South Wales,
Elder Abuse in New South Wales (Report No 44, June 2016); Australian Law Reform Commission, Elder Abuse: A
National Legal Response (Report No 131, May 2017); Joint Committee on Matters Relating to Elder Abuse,
Parliament of South Australia, Final Report of the Joint Committee on Matters Relating to Elder Abuse (Final Report,
October 2017); Adam Dean, Australian Institute of Family Studies, Elder Abuse Key Issues and Emerging Evidence
(CFCA Paper No 51, 2019); Rebecca Turner, ‘The Silent Epidemic of Elder Abuse in Our Suburbs’, ABC News
(online, 4 February 2018) <https://www.abc.net.au/news/2018-02-04/the-silent-epidemic-of-elder-abuse-inour-suburbs/9383812>; Rebecca Turner, ‘The Shocking Tales of Elder Abuse Victims’, ABC News (online, 4
March
2018)
<https://www.abc.net.au/news/2018-03-04/the-shocking-tales-of-elder-abusevictims/9504798?nw=0>; Joseph Ibrahim, ‘Elder Abuse is the Perfect Crime: If We Don’t Address It, You Could
be a Victim Too’, ABC News (online, 14 June 2019) <https://www.abc.net.au/news/2019-06-14/elder-abuseaustralia-victims-rarely-receive-justice/11204986>. It is a well-established concern: ‘Elder abuse is indeed
“everybody’s business”. It is also everybody’s responsibility — a responsibility not only to recognise elder abuse,
but most importantly, to respond to it effectively’: Australian Law Reform Commission, Elder Abuse: A National
Legal Response (Report No 131, May 2017) 29 [1.66].
951 Joint Committee on Matters Relating to Elder Abuse, Parliament of South Australia, Final Report of the Joint Committee
on Matters Relating to Elder Abuse (Final Report, October 2017). In the South Australian context of ageing population
and elder abuse; see also Wendy Lacey et al, University of South Australia, Ageing in South Australia 2016: Insights
from the Aged Care Sector (Report, September 2016); Wendy Lacey et al, University of South Australia, Prevalence of
Elder Abuse in South Australia (Final Report, 2016); Wendy Lacey et al, Australian Research Network on Law and
Ageing, Single Ageing Women and Housing Security: A Pilot Study of Women Living in the Cities of Unley and Salisbury
(Report, May 2016); Wendy Lacey and Susannah Sage-Jacobson, Australian Research Network on Law and Ageing,
A South Australian Framework for Using International Human Rights Norms as the Basis for Ageing Strategies (Report, 2015).
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every one report, it is likely that another five cases remain hidden. The cost to individuals, families,
society and government is very significant … But we know that age alone does not make a person
vulnerable to abuse, neglect or harm. It is the combination of age — whether advanced age or the
fact that child protection laws no longer apply — combined with other factors, which make a
person vulnerable. This may be ill health, disability, cognitive dysfunction or dementia, dependence
on others for one’s care, mobility or day to day lifestyle challenges or even social isolation. Age,
combined with one of these factors, is what makes an adult potentially vulnerable to abuse or harm.
All vulnerable adults deserve to have their rights safeguarded and to live a life of dignity and
autonomy as far as is possible or practical.952

5.1.2
The application and utility of the CP role to older persons with cognitive impairment or
disability is an issue that is often overlooked, but it has not gone unnoticed.953 Various parties such as
the Aged Rights Advocacy Service, SACAT, Professor Penny Cooper and Elicia White of the Adult
Safeguarding Unit raised this issue to SALRI and emphasised the need to include older people in the
potential application of the CP role to assist parties with complex communication needs to effectively
participate in the justice process and provide their best evidence. SALRI, consistent with its previous
comments as part of its recent Report into the role and operation of powers of attorney (particularly
enduring powers of attorney (‘EPAs’)),954 concurs with this suggestion. A CP may be able to provide
communication assistance to older people in proceedings addressing elder abuse or in guardianship955
matters, to help the person understand what is occurring and to allow them to better express their
wishes. However, in situations such as where an older person suffering elder abuse has no legal capacity
(say due to advanced dementia956), a CP would not be able to assist.
5.1.3
Elder abuse ‘can take various forms, such as physical abuse, psychological or emotional
abuse, financial abuse, sexual abuse and neglect.’957 It is closely linked to family violence.958 A main
focus of SALRI’s recent Report into the role and operation of EPAs was the misuse of powers of
attorney and the financial exploitation of the elderly (and persons with disability) and means to prevent
and address such abuse (though it must be emphasised that there is an obvious need to prevent and
address the other forms of elder abuse).959 The available evidence suggests that the prevalence of elder
abuse varies depending on the form, with psychological and financial abuse being the most common

South Australia, Parliamentary Debates, Legislative Council, 20 June 2018, 565 (Hon S Wade MLC).
for example, Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication
Assistant Scheme for Tasmania? (Report No 23, January 2018) 61 [4.2.35].
954 South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our Judicial
System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15, December
2020) 308–10 [7.4.65]–[7.4.70]
955 SALRI notes that in a guardianship case, the older person is not bringing a legal action and the CP would be
assisting in helping the Tribunal to understand their wishes. This may require a different assessment of capacity to
that required to make financial decisions or to bring a legal action to address elder abuse.
956 People with advanced dementia may ‘be unable to remember occurrences for even a few minutes’ and ‘lose their
ability to understand or use speech’: Dementia Australia, Progression of Dementia (Web Page, 2020)
<https://www.dementia.org.au/about-dementia/what-is-dementia/progression-of-dementia>.
957 Australian Law Reform Commission, Elder Abuse: A National Legal Response (Report No 131, May 2017) 19 [1.8].
See also at: 19 [1.9]–[1.13], 37–44 [2.25]–[2.60]; Legislative Council General Purpose Standing Committee No 2,
Parliament of New South Wales, Elder Abuse in New South Wales (Report No 44, June 2016) 5–6 [2.1]–[2.3].
958 Australian Law Reform Commission, Elder Abuse: A National Legal Response (Report No 131, May 2017) 40–1 [2.38]–
[2.43].
959 South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our Judicial
System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15, December
2020).
952

953See,
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types of elder abuse reported.960 Many older people experience more than one form of elder abuse
simultaneously and financial abuse and psychological abuse in particular are often frequently reported
as co-occurring.961
5.1.4
A Western Australian Parliamentary Report noted that financial abuse is the most
prevalent form of elder abuse but emphasised that it goes hand in hand with ‘the complex interaction
that occurs with psychological or emotional elder abuse: “grooming” an older person to either hand
over money or assets or manipulating them so that they are unaware that they are being abused
financially’.962
5.1.5
The abuse of EPAs is ‘not uncommon’ and a significant number of the reports of financial
abuse relate to the misuse of EPAs.963 Such abuse is typically carried out by a close family member,
usually an adult son or daughter.964 The impact of such abuse ‘has a devastating effect’965 on older
persons (as well as persons with an intellectual disability).
5.1.6
Elder abuse, especially financial abuse, is often hidden, difficult to detect and
966
unreported. A South Australian Parliamentary Committee noted that, ‘notwithstanding community

Legislative Council General Purpose Standing Committee No 2, Parliament of New South Wales, Elder Abuse in
New South Wales (Report No 44, June 2016) 7 [2.7]; Rae Kaspiew, Rachel Carson and Helen Rhoades, Australian
Institute of Family Studies, Elder Abuse: Understanding Issues, Frameworks and Responses (Research Report No 35,
2016). See also South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document
in our Judicial System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15,
December 2020) 220–61.
961 See Rae Kaspiew, Rachel Carson and Helen Rhoades, ‘Elder Abuse in Australia’ [2016] (98) Family Matters 67;
Legislative Council Select Committee into Elder Abuse, Parliament of Western Australia, ‘I Never Thought it Would
Happen To Me’: When Trust is Broken (Final Report, September 2018) 20–1[2.51]–[2.53].
962 Select Committee into Elder Abuse, Parliament of Western Australia, ‘I Never Thought It Would Happen to Me’: When
Trust is Broken (Final Report, September 2018) 92 [8.1]. This was also relayed to SALRI in research and consultation
as part of its Report into powers of attorney.
963 Law Reform Committee, Parliament of Victoria, Inquiry into Powers of Attorney (Final Report, Parliamentary Paper
No 352, August 2010) 27. See also at: 26–30. See also Rae Kaspiew, Rachel Carson and Helen Rhoades, Australian
Institute of Family Studies, Elder Abuse: Understanding Issues, Frameworks and Responses (Research Report No 35, 2016)
11; Georgia Lowndes et al, Monash University, Financial Abuse of Elders: A Review of the Evidence (Report, June 2009)
7; Melanie Joosten, Briony Dow and Jenny Blakey, National Ageing Research Institute and Seniors Rights
Australia, Profile of Elder Abuse in Victoria: Analysis of Data about People Seeking Help from Seniors Rights Victoria
(Summary Report, June 2015) 19; Elder Abuse Prevention Unit, Year in Review 2017–18 (Report, 2018) 57; Kelly
Purser et al, ‘Alleged Financial Abuse of Those Under an Enduring Power of Attorney: An Exploratory Study
(2018) 48(4) British Journal of Social Work 887; Cassandra Cross, Kelly Purser and Tina Cockburn, Crime and Justice
Research Centre, Examining Access to Justice for Those With an Enduring Power of Attorney (EPA) Who Are Suffering
Financial Abuse (Report, 2017) 8, 20–1, 34–40.
964 Jo Wainer, Peter Darzins and Kei Owada, Monash University, Prevalence of Financial Elder Abuse in Victoria: Protecting
Elders’ Assets Study (Report, 10 May 2010) 15; Law Reform Committee, Parliament of Victoria, Inquiry into Powers of
Attorney (Final Report, Parliamentary Paper No 352, August 2010) xliv, 27, 30; Kelly Purser, Tina Cockburn and
Elizabeth Ulrick, ‘Examining Access to Formal Mechanisms for Vulnerable Older People in the Context of
Enduring Powers of Attorney’ [2019] (12) Elder Law Review 1–32, 21; Matilda Marozzi, ‘Seven Years of Elder
Abuse Report Finds 90 per cent of Perpetrators are Family Members’, ABC News (online, 25 August 2020)
<https://www.abc.net.au/news/2020-08-25/elder-abuse-report-finds-family-responsible-nine-out-of-10cases/12589722>.
965 Adam Graycar and Marianne James, ‘Crime and Older Australians: Understanding and Responding to Crime and
Older People’ (Conference Paper, Family Futures: Issues in Research and Policy, Australian Institute of Family
Studies Conference, Sydney, 24–26 July 2000) 7. See also Georgia Lowndes et al, Financial Abuse of Elders: A Review
of the Evidence (Report, Monash University, June 2009) 5, 12.
966 Select Committee into Elder Abuse, Parliament of Western Australia, ‘I Never Thought It Would Happen to Me’: When
Trust is Broken (Final Report, September 2018) 5 [1.37], 15–16 [2.36]–[2.39], 29 [3.18], 74 [7.1]–[7.2].
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anxiety about residential aged care … the Committee has noted expert advice that most elder abuse
occurs in ordinary private homes, with elder abuse historically described as a “hidden problem”’.967 As
Professor Susan Kurrle explained to a NSW Parliamentary inquiry:
Elder abuse is the last form of family violence to come to public attention. It tends to be a hidden
problem with most abuse occurring within the family home, at the hands of family members or
carers, or others with whom there is a relationship of trust … Until the late 1980s very little was
known about its occurrence in the Australian community, but over the last 25 years research
throughout the country has confirmed the significance of abuse as a social, medical and legal
problem.968

5.1.7
The NSW Parliamentary Report heard that the barriers for victims to report elder abuse
and seek help are ‘substantial and numerous’.969 One party suggested that these barriers fall into two
categories: individual barriers that are ‘internal’ to the individual; and systemic or external barriers.970
The Senior Rights Service insightfully listed the following barriers to reporting:
1.

The older person may not realise that they are being subject to elder abuse, but consider
the treatment as normal.

2.

The older person may have diminished capacity, such as a cognitive barrier.

3.

They may have a physical or mental disability that either reduces their understanding of
what is happening to them or their capacity to explain it to a third person.

4.

They may have restricted mobility.

5.

They may lack knowledge about their rights or the resources available to help them.

6.

They may be socially isolated.

7.

Their need to preserve their relationship with the abuser may overwhelm their desire to
report the abuse.

8.

They may be so dependent on the abuser or others that they cannot risk reporting the
abuse.

9.

They may be overawed by the stigma or shame that would flow from disclosure.

10. They may fear reprisal by the abuser if they report the abuse.
11. There may be cultural, religious or generational barriers.
12. There may be literacy or language barriers.
13. They may perceive or actually lack access to support services or options.971

Joint Committee on Matters Relating to Elder Abuse, Parliament of South Australia, Final Report of the Joint Committee
on Matters Relating to Elder Abuse (Final Report, October 2017) 8.
968 Professor Susan Kurrle quoted by Legislative Council General Purpose Standing Committee No 2, Parliament of
New South Wales, Elder Abuse in New South Wales (Report No 44, June 2016) 6 [2.4].
969 Legislative Council General Purpose Standing Committee No 2, Parliament of New South Wales, Elder Abuse in
New South Wales (Report No 44, June 2016) 121 [8.1].
970 Ibid.
971 Ibid 121 [8.1]. See also at: 122 [8.2]–-[8.4].
967
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5.1.8
It will be noted that the role of a CP could prove effective to alleviate at least some of
these barriers. However, SALRI reiterates that use of a CP can only address some of these concerns.
By the time the abuse is discovered, many victims will either have died or lack the capacity to be able
to provide any account. It should also be noted that, even with the help of a CP, many victims of elder
abuse will lack the ability or capacity (for example, because they have advanced dementia) to provide
any account to be used in criminal or civil proceedings.972 A CP will not overcome a victim’s incapacity.
5.1.9
In addition to these barriers in reporting elder abuse, there are major linked barriers in
pursuing civil or criminal remedies to address elder abuse. There are various legal, social and practical
reasons why existing civil (and criminal) remedies are inadequate to address the misuse of an EPA or
financial or other forms of elder abuse.973 The focus of SALRI’s analysis is on financial abuse but
similar issues arise with respect to civil and criminal remedies to address other forms of elder abuse.
5.1.10
The victim may lack the capacity or resources to bring the action in the first place.974 The
victim may also often be reluctant to report financial abuse, as they do not want to jeopardise their
relationship with the attorney.975 The victim may also be unwilling to bring a civil action against a close
family member. In a civil context, any legal action through the Supreme Court would undoubtedly
prove costly and time consuming and victims may be unwilling or unable to bring such an action.976
The cost of pursuing civil legal remedies (especially through the Supreme Court) is likely to prove
prohibitive for many victims (or their families).977
5.1.11
The NSW Parliamentary Report was of the view that civil remedies are of little utility.978
The Report noted the individual and external barriers to people reporting abuse and seeking help are
‘substantial and numerous’.979 Professor Carmelle Peisah, for example, pointed out:
We know from the scientific literature that older people who have been abused by their family
members — and we all know that this is the most common scenario — often do not even see it

Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 177,
Mary Woodward, 23 March 2016) 18203–4.
973 Cassandra Cross, Kelly Purser and Tina Cockburn, Crime and Justice Research Centre, Examining Access to Justice
for Those With an Enduring Power of Attorney (EPA) Who are Suffering Financial Abuse (Report, 2017) 43–7; Kelly Purser,
Tina Cockburn and Elizabeth Ulrick, ‘Examining Access to Formal Mechanisms for Vulnerable Older People in
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as abuse. They feel deeply ashamed and they will not report it. … It is particularly so for our older
Australians from culturally and linguistically diverse backgrounds.980

5.1.12
The victim may have a disability or lack of capacity that prevents them from seeking legal
981
advice and/or may make it impossible to satisfy the demanding burden of proof requirements in any
civil or criminal legal proceedings.982 The misuse may involve a close family member such as a child
and the victim and/or the family may be unwilling to either bring a civil action and/or involve an
investigatory body, which may include the police, in respect of the potential for a criminal
prosecution.983
5.1.13
The criminal remedy is similarly problematic. The training and response of the police in
NSW to elder abuse (including financial abuse) was described as ‘variable’.984 Even if reported to the
police, the police may be reluctant to become involved985 and regard any complaint of criminality or
wrongdoing as a civil or ‘private’ issue that is outside their role.986 The victim is likely to either have
died before the abuse comes to light or be unable or unwilling to testify. Advocacy and
Communications with People with Disability Australia told the NSW Parliamentary Report (in terms

Evidence to Legislative Council General Purpose Standing Committee No 2, Parliament of New South Wales,
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December 2020) Part 9.
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that SALRI has also heard in both the Powers of Attorney and the present reference) that people with
disability, including older people with disability, are not viewed as credible witnesses. Even when they
are, generalised judgements about the likely success of a prosecution mean that criminal cases still do
not proceed and, in this context, ‘many allegations are not investigated or prosecuted, and not treated
as crimes when they should be’.987
5.1.14
It was asserted by more than one practitioner to SALRI as part of its recent Report into
powers of attorney that SAPOL are often reluctant to investigate the misuse of an EPA or financial
abuse of an older person in all but the most egregious situation and may treat it is a ‘civil’ matter. 988
The problems of complainants being either unable or unwilling to make a coherent account or testify,
especially in light of the high burden of proof in a criminal trial was also raised to SALRI.989
5.1.15
The difficulties in bringing effective action to or through the police in response to elder
abuse were made clear by the Western Australian Public Trustee to a Parliamentary committee:
A lot of times the clients who we deal with do not want to make a complaint; they do not want to
escalate it; they do not want the police involved. Those are the clients we are able to have those
discussions with because, to be honest, a lot of the clients we are appointed have such a cognitive
impairment or a mental disability that they are not always able to assist us with making some of
those determinations as well. They may well have really progressed dementia, a brain-acquired
injury or are so affected by mental illness through drug abuse or whatever it might be that they are
not able to assist us anyway … In the last 10 years, we have had two situations where people in
civil matters, who had been placed under some sort of order restricting their decision-making, gave
evidence in defended proceedings … and in neither case was it a happy experience. The court did
not accept the evidence, because obviously when people have a lack of decision-making ability,
such as dementia, when they are in the witness box, the first question in cross-examination is, ‘[d]id
you agree to this?’, and ‘[o]h yes, sure; no problem’. They will have difficulty understanding an
oath or affirmation in some cases as well.990

5.1.16
There are particular difficulties for the police in responding to claims of financial abuse
and the misuse of EPAs.991 The comments of Alzheimer’s Australia NSW to the NSW Parliamentary
Report are illustrative. They identified a number of the particular challenges that police face to respond
to claims of financial abuse:
There are significant challenges for the NSW Police Force in responding to allegations of elder
abuse, especially allegations of financial abuse of people with dementia. Abuse of people with
dementia is challenging for police to investigate and then prosecute because people with dementia
may be viewed as unreliable witnesses due to their declining cognitive capacity. Also, in the case
of financial abuse there may be very little physical evidence to mount a case of elder abuse.
Investigation of an allegation of financial abuse requires a victim (or their representative) to report
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the abuse, make a statement, and be prepared to attend a court hearing. It is also difficult to
investigate because the police need to apply to a magistrate for a warrant to access bank records.
and other documents. If a case does progress to judicial processes, it has to be proven beyond a
reasonable doubt. This judgement is complicated by dementia and limitations to cognitive
capacity.992

5.1.17
SALRI was presented with powerful case examples in its research and consultation and
heard from almost every party in its Powers of Attorney consultation of concern over the financial
abuse of older people and persons with disability, and the misuse of EPAs. SALRI also heard concerns
about the lack of accessible and effective civil and criminal remedies to respond to such abuse.993 It has
been described as the ‘perfect crime’.994
5.1.18
SALRI’s Powers of Attorney Report995 considered the need for effective civil and criminal
remedies to address the financial exploitation of older people996 and persons with disability.997
5.1.19
The financial abuse of an older person (such as the misuse of an EPA) is all too often a
calculated and dishonest breach of trust, usually with profound consequences.998 SALRI’s Powers of
Attorney Report suggested that the lack of effective action under the criminal law to address the
financial exploitation and the misuse of an EPA in relation to older persons and persons with a
Legislative Council General Purpose Standing Committee No 2, Parliament of New South Wales, Elder Abuse in
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994 Joseph Ibrahim, ‘Elder Abuse is the Perfect Crime: If We Don’t Address It, You Could be a Victim Too’, ABC
News (online, 14 June 2019) <https://www.abc.net.au/news/2019-06-14/elder-abuse-australia-victims-rarelyreceive-justice/11204986>.
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Manslaughter of Ann Marie Smith in Adelaide Court’, ABC News (online 28 July 2021)
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disability is not attributable to the lack of applicable crimes but rather the result of the acute evidentiary
issues (such as the reluctance or inability of a victim to bring or pursue a criminal complaint) and
problems in the enforcement of the criminal law.999 SALRI agreed with the ALRC1000 that the solution
to these problems lies not in the introduction of specific crimes but rather an effective civil remedy
through SACAT and other initiatives such as enhanced police training and expertise such as the
establishment of specialist elder abuse units by police1001 as well as further improvements in the support
for vulnerable witnesses, both in and out of court, to provide their best account and testify if
required.1002 As the ALRC elaborated in its reasoning:
[T]he low rate of prosecutions for elder abuse may also arise from the high evidentiary threshold
applicable under criminal law and the challenges it presents to all victims of crime, including older
people. The grave consequences that flow from the criminal prosecution of a person warrant the
need for such a high bar and there are, in most jurisdictions, a suite of mechanisms designed to
assist ‘vulnerable witnesses’ who find themselves engaged in the criminal justice system.
‘Vulnerable witnesses’ are witnesses who require additional support. They are usually defined as
witnesses with intellectual or cognitive impairment, children, or special classes of victims (such as
victims of sexual assault). Stakeholders … suggested that such mechanisms be improved. The
Office of the Public Advocate (SA) pointed to reforms which: provide access to assistance for
witnesses with complex communication needs; allow evidence to be taken in informal
surroundings in circumstances where a vulnerable witness is involved; and allow alternative
mechanisms for the presentation of evidence given by vulnerable witnesses at trial, including prerecorded evidence. The use of witness intermediaries was suggested by Disabled People’s
Organisations Australia, referring to the successful use of intermediaries in the United Kingdom.
Speech Pathology Australia also supported this initiative, describing it as a best practice example
of communication assistance. The ALRC recognises the need for adequate support and assistance
to ensure ‘vulnerable witnesses’ can engage with the criminal justice system. Broader reviews of
support provided to ‘vulnerable witnesses’ should specifically consider older people’s needs.1003

5.2

SALRI’s Observations and Conclusions

5.2.1
Parties such as ARAS, the Adult Safeguarding Unit and Skye Kakoschke-Moore of JFA
Purple Orange pointed out to SALRI the need to not only address elder abuse but also to provide
means to assist older people, especially with cognitive impairment, to provide their best evidence and
pursue civil or criminal remedies. These themes were expressed during both the current reference and
SALRI’s last reference into the role and operation of Powers of Attorney in South Australia.
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5.2.2
SALRI concurred with the ALRC’s conclusion that solutions to the problem of elder
abuse must include improved police and other investigation and the gathering of other evidence,
including the potential role of a CP in the process.1004 SALRI adheres to this view. The need for
enhanced police training in this context as well as support for vulnerable adults, both in and out of
court, has been raised elsewhere. 1005 The NSW Ombudsman, for example, emphasised that for
allegations of abuse involving victims with disability or cognitive impairment to have the best chance
of being effectively investigated and prosecuted, ‘it is essential that investigators have the resources to
assist them to interview people with cognitive impairment using an appropriate and sensitive
approach’.1006
5.2.3
The NSW Ombudsman identified the ‘vital need’ to enhance police expertise to interview
parties with disability and communication support needs, to maximise their ability to give evidence and
gain effective access to the justice system. The NSW Ombudsman also noted that significant
opportunities exist to greatly improve the extent to which adults with disability or cognitive impairment
report abuse, and the supports they are provided to help them to do so and to gain effective access to
criminal or civil justice.1007 The NSW Ombudsman identified those cases that require specialist skills,
particularly involving interviewing persons with a cognitive impairment and/or complex
communication needs. The Ombudsman raised cases where, despite the diligent efforts of local police
to investigate allegations of abuse involving a victim with cognitive impairment, evidentiary problems
arose, such as those engaged sometimes lacking the specialist interviewing expertise or awareness of
the options available to assist the interview process.1008
5.2.4

The Ombudsman added:
While we believe that it is critical to enhance the skill-set of police across commands, it is not
reasonable to expect all police to acquire a high level of expertise in obtaining ‘best evidence’ from
people with complex communication needs. In this regard, it would appear that providing [police]
with direct access to, and advice from, specialist interviewers would provide another important
option, particularly for those more challenging cases. We also note that the specialist interviewing
skills of officers within the Child Abuse and Sex Crimes Squad can be a valuable asset for
commands to draw on. However, due to the Squad’s existing heavy workload, their availability can
be limited. In our view, consideration should be given to expanding the Squad’s remit to include
a specialist team of investigators tasked with providing investigative advice and assistance to area
commands in conducting interviews with adults with cognitive impairment and/or
communication difficulties. We recognise that this suggestion has resourcing implications.
However, as we have highlighted in previous public reports, improved arrest rates, reduced delays
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and attrition rates, and improving the overall experience of child victims, illustrates that when
police are given additional, targeted support and resources, very significant positive outcomes can
be achieved.1009

5.2.5
The role and operation of adult safeguarding laws and practices to protect vulnerable
adults, in particular older persons and/or persons with disability, from financial abuse and the misuse
of EPAs was raised to SALRI1010 as part of its powers of attorney reference by parties such as Advocacy
for Disability Access and Inclusion Inc, the Chief Psychiatrist and a number of health practitioners
(more than once in the context of the recent disturbing case of Ann Marie Smith). 1011 SALRI noted
that any effective adult safeguarding framework should not be confined to elder abuse but extend to
the abuse of adults with disability or a cognitive impairment1012 (whilst recognising that there may well
be a large degree of overlap between age and disability or cognitive impairment).
5.2.6
The ALRC and others have raised the ‘need to fill the gaps’1013 in relation to the protection
of vulnerable adults from various forms of abuse and the need for more effective criminal and civil
law investigation and processes.
5.2.7
It is beyond the scope of this Report (as it was in SALRI’s POA Report)1014 to discuss or
consider in detail the complex law and practices in South Australia (let alone interstate) involving a
plethora of different Acts and various agencies1015 relating to the protection of vulnerable adults. There
have been major recent developments in South Australia to address the ‘gap’ identified by the ALRC
and others with the passage of the Ageing (Adult Safeguarding) Amendment Act 2018 (SA) and the
establishment of the Adult Safeguarding Unit. This legislation ‘is the first of its kind in Australia’.1016
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This Act and the Adult Safeguarding Unit have major implications. 1017 The November 2020 State
Budget provided $3.5 million to be spent on resources for the expanded Adult Safeguarding Unit,
which as of 1 October 2020 was broadened to include all adults (not just older persons) who are subject
to abuse, neglect or exploitation. The earlier than planned expansion of the Adult Safeguarding Unit
was a recommendation of the Safeguarding Taskforce1018 which was tasked with investigating gaps in
protections for South Australians with disability.1019
5.2.8
The complexity of this area was emphasised to SALRI. SALRI considered it was
premature and impracticable to propose firm suggestions as to how law or practice could or should be
formulated relating to the investigation and response by interested agencies to the financial (or indeed
other) abuse of a vulnerable adult (including the misuse of an EPA). The operation of adult
safeguarding laws and practices should be kept under ongoing review and consideration. SALRI
accepts that it is inappropriate at this stage to make any further suggestions beyond the below
recommendation as to how law or practice could or should be formulated in relation to the
investigation and response by agencies such as SAPOL, the Public Advocate, the Public Trustee or the
Adult Safeguarding Unit to the suspected financial (or indeed other) abuse of a vulnerable adult.1020
5.2.9
This is a complex area that raises various issues of policy, professional and operational
roles and practices and resources. SALRI agreed that these are issues for future consideration and
development. 1021 The recent nature of both the Adult Safeguarding Unit and the Ageing (Adult
Safeguarding) Amendment Act 2018 (SA) were also significant. The problems and concerns extend beyond
financial abuse. There are also ongoing enquiries and national Royal Commissions. It is also relevant
that s 53 of the Ageing (Adult Safeguarding) Amendment Act 2018 (SA) provides for an independent review
of the Act (and presumably the role and operation of the Adult Safeguarding Unit) to be undertaken
within its first three years of operation to ensure that the Act is meeting the needs and expectations of
the South Australian community. SALRI therefore suggested that the State Government should
consider the future roles, practices and processes of the Office of the Public Advocate, the Adult
Safeguarding Unit, South Australia Police, the Public Trustee and SAPOL and any other interested
agency, to receive and respond to reports or claims in relation to the suspected financial abuse or
misuse, including possible intervention or investigation of cases brought to SACAT.1022
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The Use of Communication Partners in the Elder Abuse Context
5.2.10
The need for CPs is not confined to the criminal law as SALRI has found. There is
potential for the use of CPs in civil proceedings1023 and SACAT.1024 It will be recalled that the CP role
can be used both in and out of court. SALRI emphasises the potential role and utility of the CP role
to assist older persons (or indeed other vulnerable adults) who have been the victim of suspected
financial or other abuse to provide their best evidence and/or effectively participate in the proceedings.
The CP role is not a panacea to resolve the complex problems of elder abuse. There will be victims of
elder abuse, such as people suffering from dementia, 1025 for whom the CP role is likely to prove
ineffective and a victim will still be unable to provide any account. But there will be circumstances
where the CP role may be of application and use for a victim of elder abuse. While the use of a CP has
been often overlooked in this context, it should not be, and SALRI raises the utility and application of
the CP role for further consideration in relation to elder abuse by interested agencies.1026 SALRI notes
the roles and expertise of such agencies as the SAPOL Vulnerable Witness Unit, the Adult
Safeguarding Unit and the Office of the Public Advocate in this area.
5.2.11
SALRI, noting its previous recommendation that the State Government should conduct
a review of the roles, practices and processes when receiving or responding to reports or claims in
relation to the suspected abuse of vulnerable adults1027 of bodies including the Office of the Public
Advocate, the Adult Safeguarding Unit, South Australia Police, the Public Trustee and any other
interested agency, suggests that such a review should include consideration of the role or use of a
Communication Partner to assist a vulnerable adult who is suspected of been the victim of abuse to
provide their best evidence and/or effectively participate in any proceedings or investigation. The
application of the CP role to help address elder abuse in both a civil and criminal law context is an
important, but previously largely overlooked, consideration.
5.2.12

Recommendation

RECOMMENDATION 19
SALRI, noting its previous recommendation that the State Government should conduct a
review of the roles, practices and processes when receiving or responding to reports or claims
in relation to the suspected abuse of vulnerable adults of bodies including the Office of the
Public Advocate, the Adult Safeguarding Unit, South Australia Police, the Public Trustee and
any other interested agency, recommends that such a review should include consideration of
the role or use of a Communication Partner to assist a vulnerable adult who is suspected of
been the victim of abuse to provide their best evidence and/or effectively participate in any
proceedings or investigation.

Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 28.
1024 Ibid. See also below Part 16.
1025 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 97.
This example was also given by SACAT of where a CP may well be unable to help.
1026 See also Australian Law Reform Commission, Elder Abuse: A National Legal Response (Report No 131, May 2017)
373 [13.36]–[13.38].
1027 South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our Judicial
System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15, December
2020) 432 recommendation 120.
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Part 6 - Aboriginal Communities
6.1

Introduction

6.1.1
Aboriginal communities1028 continue to experience ongoing barriers in access to justice
and linked services. These barriers are systemic and attitudinal and extend to language and culture.
6.1.2
The role and implications of CPs for Aboriginal communities was a recurring theme in
SALRI’s research and consultation. It is significant that there was considerable interest in SALRI’s
reference from Elders and members of Aboriginal communities.
6.1.3
The application and implications of a CP model for Aboriginal communities have been
largely overlooked to date. The Tasmania Law Reform Institute, for example, noted that ‘the need to
address communication challenges and cultural barriers facing Indigenous people who had become
involved in the justice system’ was ‘a significant related issue that fell outside the scope of the present
terms of reference [but] warrant[s] further investigation’. 1029 Another example of the lack of
consideration given to whether CPs should be available for Aboriginal peoples is in the Victorian Law
Reform Commission’s insightful work on the Role of Victims of Crime in the Criminal Trial Process.
The only brief reference to the CP role in this context is that ‘ideally Aboriginal victims of crime should
be able to access the services of an Aboriginal intermediary’. 1030 In the Evaluation of the NSW
Intermediary scheme, participants emphasised the perceived benefits of the role for Aboriginal
communities.1031 The NSW Evaluation commented on the absence of any Aboriginal intermediaries in
the NSW pilot and noted the difficulty in recruiting Aboriginal intermediaries.1032
6.1.4
There has been surprisingly little consideration by law reform agencies or researchers of
the application of the CP role to Aboriginal communities and the issues and implications that arise.1033
One article notes:

SALRI refers to ‘Aboriginal peoples’ as this discussion relates to both Aboriginal and Torres Strait Islander
peoples. See also Bruce Pascoe and David Horton (eds), The Little Red Yellow Black Book: An Introduction to Indigenous
Australia (Australian Institute of Aboriginal and Torres Strait Islander Studies, 4th ed, 2018) 8–10. The discussion
will largely relate to South Australian Aboriginal communities.
1029 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 8–9. See also Margaret Camilleri and Cassie Pedersen, Hear Us: The
Experiences of Persons with Complex Communication Needs in Accessing Justice (Report, 2019) v recommendation 1.
1030 Victoria Law Reform Commission, The Role of Victims of Crime in the Criminal Trial Process (Report, August 2016)
171 [7.215].
1031 Judy Cashmore et al, Evaluation of the Child Sexual Offence Evidence Pilot (Process Evaluation Report, July 2017) 7. See
also Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final
Outcome Evaluation Report, August 2018) 8, 45.
1032 It was noted that 12% of all children in the pilot, and 17.6% in Newcastle were Aboriginal, but there were no
Aboriginal witness intermediaries: Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual
Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018) 75. See also at: 8, 45; Judy Cashmore et al,
Evaluation of the Child Sexual Offence Evidence Pilot (Process Evaluation Report, July 2017) 7.
1033 Consideration has been given to adapting interview techniques to be culturally appropriate for Aboriginal
Australians (See Martine Powell, ‘Practical Guidelines for Conducting Investigative Interviews with Aboriginal
People’ (2000) 12(2) Current Issues in Criminal Justice 181 and Diana Eades, ‘Taking Evidence from Aboriginal
Witnesses Speaking English’ (2015) 126 (January–February) Precedent 44). However, the application of the witness
intermediary model to Aboriginal parties has not been examined.
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In no other part of the English-speaking world have intermediaries been formally engaged by
investigators or the courts to facilitate understanding where cross‐cultural language issues alone,
such as those described in this section, threaten to derail clear communication, although there have
been occasions when intervention would be appropriate.1034

6.1.5
SALRI has sought to address this omission in research as part of this reference. As
Knowmore, in its insightful submission to SALRI, observed: ‘It is especially important for South
Australia’s scheme to include specialist Aboriginal intermediaries to assist Aboriginal witnesses, noting
that many Aboriginal people face specific communication challenges during criminal proceedings.’
6.1.6
There are many factors that arise in considering the needs of Aboriginal communities and
the application of any CP model. One factor to highlight is that the Aboriginal and Torres Strait
Islander population is ‘diverse and spread through urban regional and remote areas of the country.’1035
As the Law Council (and also SALRI) heard from Aboriginal communities: ‘Stakeholders emphasised
the importance of recognising that Aboriginal and Torres Strait Islander communities have diverse
perspectives and cultures, and approaches applicable to one community may not be reproduced
effectively in another, in the absence of local consultation and adaption.1036
6.1.7
SALRI emphasises that any CP model for Aboriginal communities must only be designed
and implemented in codesign with, and with close input from, the particular Aboriginal community.1037
SALRI also notes and endorses the comments of the Law Council of Australia as the wider context to
SALRI’s consideration of the application of the CP model:
A legacy of dispossession, marginalisation and exclusion have created conditions in which
Aboriginal and Torres Strait Islander peoples experience serious and multiple forms of
disadvantage. The high rates of criminal justice interaction experienced by Aboriginal and Torres
Strait Islander people stem from, among other things, cycles of poverty, intergenerational trauma
and grief, as well as experiences of systemic injustice that accumulate over a lifetime. Respect for
the principle of self-determination is key to addressing existing disempowerment and the ongoing
intergenerational impact of colonisation. Leadership on access to justice issues has long been
advanced by Aboriginal and Torres Strait Islander community organisations, and there is no
shortage of ideas and solutions, which have been identified and progressed consistently by these
groups.1038

Brendan O’Mahony, Ruth Marchant and Lorna Fadden, ‘Vulnerable Individuals, Intermediaries and Justice’ in
Gavin Oxburgh et al (eds), Communication in Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology,
Linguistics and Law Enforcement (John Wiley and Sons, 2016) 287, 308.
1035 Judicial Council on Cultural Diversity, Cultural Diversity within the Judicial Context: Existing Court Resources (JCCD
Publication, 15 February 2016) 6. There are approximately 145 languages spoken by Aboriginal people and three
main languages spoken by Torres Strait Islander people, out of 250 original language groups: at 6.
1036 Law Council of Australia, The Justice Project: Aboriginal and Torres Strait Islander People (Final Report, August 2018) 7.
1037 Ibid 7–10. The Commissioner for Aboriginal Children and Young People in consultation with SALRI noted that
this is particularly important where any model may apply to Aboriginal children as their families and community
are best placed to provide input as to what would best meet their needs. SALRI supports this view.
1038 Ibid 4.
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6.2

Aboriginal and Torres Strait Islander Peoples and Disability

6.2.1
Though there is a lack of wholly reliable data,1039 there appears to be a higher rate of
disability within Aboriginal communities when compared with non-Aboriginal communities.1040 One
study by the First Peoples Disability Network reported that Aboriginal and Torres Strait Islander
peoples are 2.1 times more likely to be living with disability than other Australians and five times more
likely to experience a mental health condition than other Australians.1041 Similarly, using data from
multiple surveys, total disability rates among Aboriginal peoples aged 15 years and above living in nonremote areas between 2012 and 2015 were estimated between 29.4% and 45.6%.1042
6.2.2
Moreover, in 2018–19, 5.5% of people receiving assistance under a National Disability
Agreement were Aboriginal and Torres Strait Islander peoples,1043 while as of 31 December 2019, 7.6%
of people with a current NDIS plan identified as Aboriginal or Torres Strait Islander.1044 Similarly, in
2019, a higher proportion of Aboriginal Australians aged 16–64 years were receiving a Disability
Support Pension than non-Aboriginal Australians (9.5% versus 3.9%, respectively).1045
6.2.3
The Disability Royal Commission, drawing on the Australian Bureau of Statistics,
suggested that around 306,100 Aboriginal people had a disability in 2018–19, representing 38% of the
Indigenous population. The proportion of Aboriginal people with disability is considerably higher than
the proportion of people with disability in the general population. More than one in five Indigenous
children (aged under 18) are children with disability, and children accounted for almost one-quarter of
all Indigenous people with disability.1046
6.2.4

In 2015, the Australian Bureau of Statistics reported a number of similar findings:




Aboriginal and Torres Strait Islander peoples were 1.8 times more likely to be living
with a disability, when compared to non-Indigenous people;
A total of 7.3% of Aboriginal and Torres Strait Islander peoples live with a profound
or severe disability;
One in seven (14.8%) of Aboriginal and Torres Strait Islander peoples live with a
physical disability — which was also determined to be the most common type of
disability;

Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020)
451; Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 8–10. The First
Peoples Disability Network Australia has noted that ‘until recently, the prevalence of disability in Aboriginal and
Torres Strait Islander communities has only been anecdotally reported’, and while data collection has improved in
recent years, there is still a reluctance amongst Aboriginal and Torres Strait Islander people with disability to
identify as such: at 8.
1040 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 8–10, 13; Royal
Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020) 7.
1041 Law Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 9.
1042 Australian Bureau of Statistics, Sources of Data for Aboriginal and Torres Strait Islander Peoples with Disability, 2012–2016
(Information Paper, Catalogue No 4431.0.55.004, 5 February 2019) 5. The figures were obtained from the 2015
Survey of Disability, Ageing and Carers, 2012—13 National Aboriginal and Torres Strait Islander Health Survey
and 2014—15 National Aboriginal and Torres Strait Islander Social Survey.
1043 Australian Institute of Health and Welfare, People with Disability in Australia (Report, 2020) 96.
1044 Ibid 99.
1045 Ibid 326.
1046 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020)
7. The number of Aboriginal people with disability is likely to be substantially higher than the figures reported in
official data: at 34.
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An intellectual disability was most commonly reported for Aboriginal and Torres Strait
Islander children (7%);
In comparison to non-Indigenous people, Aboriginal and Torres Strait Islander
peoples had ‘significantly higher crude rates of physical disability (14.8% as opposed
to 11.4%), psychosocial disability (6.6% as opposed to 3.8%), intellectual disability (5.9%
as opposed to 2.5%) and head injury/stroke/acquired brain injury (2.1% as opposed
to 1.1%)’;1047
A total of 59.5% of Aboriginal and Torres Strait Islander peoples with a disability
required assistance with at least one activity of daily living (including communication
assistance);
Aboriginal and Torres Strait Islander peoples are less likely to seek assistance with
health care 1048 when compared with non-Indigenous people (23.2% as opposed to
29.5%);
As a result of their disability, one in seven (15%) Aboriginal and Torres Strait Islander
peoples experienced discrimination. This is nearly double the crude rate for nonIndigenous people with disability (8.4%);
Due to their disability, a total of 38.2% of Aboriginal and Torres Strait Islander peoples
avoided situations and in the case of profound disabilities causing significant limitations
on daily living activities, 57.7% avoided situations as a result of their disability.1049

6.2.5
It should be noted that figures reporting disability among Aboriginal communities may
be underestimates of true prevalence:
Collecting disability data can pose particular challenges due to the complex nature of experiences
that affect the physical, social and emotional well-being of individuals with disability, and their
families. The subjective and variable nature of some disabilities may mean that responses are
affected by factors such as a person’s energy level, pain or depression at the time of the survey.
Responses may also be influenced by the episodic or seasonal nature of some conditions and the
sensitivities around conditions such as mental illness/deterioration and the need for help with
personal care activities.
Further to these considerations, there are additional challenges when collecting disability
information for the Aboriginal and Torres Strait Islander population. These include different
perceptions of disability, where the biomedical model and conceptualisation of disability may be
culturally inappropriate, as well as some Aboriginal and Torres Strait Islander people choosing not
to identify as having disability, for fear of experiencing further discrimination.1050

6.2.6
The incidence of undetected complex communication needs or disability amongst
Aboriginal people may be attributed to a number of factors.1051 This lack of detection is problematic,

See Australian Bureau of Statistics, Disability, Ageing and Carers, Australia: Summary of Findings: Aboriginal and Torres
Strait Islander People With Disability (Catalogue No 4430.0, 20 April 2017).
1048 This may impact the detection and diagnosis of a disability or CCN by an appropriate health professional.
1049 Australian Bureau of Statistics, Disability, Ageing and Carers, Australia: Summary of Findings: Aboriginal and Torres Strait
Islander People With Disability (Catalogue No 4430.0, 20 April 2017).
1050 Australian Bureau of Statistics, Sources of Data for Aboriginal and Torres Strait Islander Peoples with Disability, 2012–2016
(Information Paper, Catalogue No 4431.0.55.004, 5 February 2019) 4.
1051 Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, December 2017) 65–6 [2.39]–[2.41], 354–5 [11.3]–[11.31]. One factor is the
high rate of FASD. The ALRC noted the ‘high rates of FASD and severe communication barriers… and the
high incidence of cognitive impairment and mental illness among Aboriginal and Torres Strait Islander people
in the criminal justice system. In many cases FASD is undiagnosed’: at 66–67 [2.43]–[2.45]. See also Senate
Community Affairs Reference Committee, Parliament of Australia, Indefinite Detention of People with Cognitive and
Psychiatric Impairment in Australia (2016) 23.
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especially for Aboriginal suspects and accused. Research has identified that despite support
mechanisms being available for vulnerable people, high numbers of Aboriginal suspects and accused
with cognitive impairment within the criminal justice system fail to have their impairments recognised
by police, lawyers and/or courts.1052
6.2.7
Hearing loss is a prime example.1053 This was raised in evidence to the Senate Community
Affairs References Committee in its Inquiry into Hearing Health in Australia:
One audiologist talked to me about dealing with a client who had recently been convicted of firstdegree murder and had been through the whole criminal justice process. That had happened and
then she was able to diagnose him as clinically deaf. He had been through the whole process saying,
‘Good’ and ‘Yes’—those were his two words — and that process had not picked him up. Given
the very high rates of hearing loss, you have to wonder about people’s participation in the criminal
justice system as being fair and just if in cases like that people simply are not hearing or
understanding what is going on.1054

6.2.8
This example is supported by wider research 1055 and data showing high rates of ear
infections resulting in potential hearing impairment for Aboriginal peoples, where such impairments
not only adversely impact the ability to hear and understand what is being said, but also may have
adversely impacted speech and language acquisition.1056 Given Aboriginal people have higher rates of
hearing impairments, compared to non-Aboriginal people, the need for communication assistance is
strengthened.1057 Something as simple as understanding bail conditions can be adversely impacted if a
hearing impairment is present and has influenced speech and language development; the presence of
a CP could be highly beneficial in ensuring these bail conditions are understood, and hence, can be
followed.

Ruth McCausland, Elizabeth McEntyre and Eileen Baldry, Indigenous People, Mental Health, Cognitive Disability
and the Criminal Justice System’ (Brief No 22, Indigenous Justice Clearinghouse, August 2017) 4.
1053 See also above [2.3.50]–[2.3.56].
1054 Senate Community Affairs References Committee, Parliament of Australia, Hear Us: Inquiry into Hearing Health in
Australia (Report, May 2010) 141–2 [8.81]. The issue of hearing loss for Aboriginal suspects and accused and the
fact this is often not identified or picked up was raised to SALRI by an experienced audiologist and health
practitioners. Chronic middle ear infections mean large numbers of Aboriginal people suffer hearing loss. The
issue of hearing loss among Aboriginal people is an area of much concern. The Senate Community Affairs
References Committee finding found that ‘evidence presented to the Committee strongly suggests that … it has a
strong association with Indigenous engagement with the criminal justice system’: at 121. Over 90% of Aboriginal
inmates in the Northern Territory had experienced significant hearing loss: Troy Vanderpoll and Damian Howard,
Northern Territory Correctional Services, Investigation into Hearing Impairment among Indigenous Prisoners in the Northern
Territory (Report) (Report, 6 July 2011) 3.
1055 See, for example, Vincent He et al, ‘Hearing and Justice: The Link Between Hearing Impairment in Early
Childhood and Youth Offending in Aboriginal Children Living in Remote Communities of the Northern
Territory, Australia’ (2019) 7(1) Health and Justice 16; Troy Vanderpoll and Damien Howard, ‘Massive Prevalence
of Hearing Loss Smong Aboriginal Inmates in the Northern Territory’ (2012) 7(28) Indigenous Law Bulletin 3;
Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, December 2017) 65–6 [2.39]–[2.41]; Senate Community Affairs References
Committee, Hear Us: Inquiry into Hearing Health in Australia (Report, May 2010) 121 [8.1], 139–46 [8.70]–[8.91],
147–8 [8.102]–[8.106].
1056 See also above [2.3.50]–[2.3.56].
1057 Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, December 2017) 65–6 [2.39]–[2.41]; Law Society of South Australia, Lawyers’
Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd ed, March 2020) 19.
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6.2.9
The example from the audiologist, together with the wider impact of hearing impairment,
demonstrates the need for greater awareness and access to support services, including CPs, who can
provide appropriate communication assistance. The breadth and prevalence of complex
communication needs of Aboriginal peoples must be recognised and reflected in any future CP
scheme. The presence of an undetected disability, including hearing impairment, or complex
communication need further perpetuates barriers, especially for Aboriginal communities, in accessing
justice.
6.2.10
These findings highlight the high prevalence of disability and discrimination on the basis
of a disability among Aboriginal communities, when compared to non-Aboriginal communities.1058
6.2.11
Aboriginal people with disability are said to experience a unique form of ‘intersection
discrimination,’ social inequality and hence vulnerability.1059 This experience can only be magnified
when Aboriginal people with disability are required to participate in criminal proceedings without
adequate support and adjustments.1060
6.2.12
The Disability Royal Commission has referred to an emerging complex picture that
suggests Aboriginal people with disability ‘face multiple barriers to their safety, wellbeing and inclusion
in Australian society and experience many different forms of violence, abuse, neglect and exploitation
… we heard of experiences that highlight the disproportionate challenges faced by First Nations people
with disability’. 1061 This context must be taken into account to help increase understanding and
awareness of the specific barriers and issues faced by Aboriginal communities in evaluating the role
and application of CPs for Aboriginal communities.
6.2.13
As the Law Council observed: ‘Aboriginal and Torres Strait Islander peoples experience
higher rates of disability compared to other Australians, and often experience double discrimination
due to race and disability.’1062
6.2.14
The effects of this ‘double discrimination’ are far reaching. One submission to the Human
Rights Commission noted:
… an Aboriginal and Torres Strait Islander person with disability is trapped in the quicksand of
the criminal legal system [where] they are not provided with adequate support and adjustments,

See also Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October
2020) 33–6; Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect
Against People with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the
Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse
People with Disability (Report, November 2015).
1059 Scott Avery, Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Something Stronger:
Truth-Telling on Hurt and Loss, Strength and Healing, from First Nations People with Disability’ (Research
Report, October 2020).
1060 Ruth McCausland and Eileen Baldry, ‘“I Feel Like I Failed Him by Ringing the Police”: Criminalising Disability
in Australia’ (2017) 19(3) Punishment and Society 290; Claire E Brolan and David Harley, ‘Indigenous Australians,
Intellectual Disability and Incarceration: A Confluence of Rights Violations’ 2018 7(1) Laws 7: 1–21.
1061 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020)
33.
1062 Law Council of Australia The Justice Project: People with Disability (Final Report, August 2018) 4.
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both physical and procedural, to enable them to effectively participate in the system or to answer
the charges against them.1063

6.3

Access to Justice Issues for Aboriginal People

6.3.1
There are well established concerns regarding the situation of Aboriginal victims and
witnesses within the justice system.1064 These are not only issues of language and culture. With respect
to Aboriginal and Torres Strait Islander victims of family violence, the ALRC found:
Aboriginal and Torres Strait Islander individuals and organisations emphasised that in
engaging with Aboriginal and Torres Strait Islander women there needs to be regular,
ongoing and culturally appropriate support throughout the whole process from the
beginning of the investigation phase to the end of the prosecution phase. There is
enormous pressure placed on Aboriginal women who report family violence by her
partner/ex-partner, his family and sometimes their community. In cases of sexual violence,
where the legal stakes and consequences can be even higher, that pressure can be
unbearable.1065

6.3.2
There are particular issues and concerns confronting Aboriginal children who are the
victims of sexual assault.1066 Aboriginal children, who are at ‘significantly increased risk of sexual abuse,
may face particular difficulties interacting with the criminal justice system, especially in relation to
communication’.1067
6.3.3
There are also particular concerns relating to Aboriginal accused.1068 Research consistently
suggests that Aboriginal offenders have higher levels of cognitive impairment than non-Aboriginal
offenders.1069 Also, Aboriginal offenders with a cognitive or mental impairment are more likely to be

National Aboriginal and Torres Strait Islander Legal Services, Submission No 61 to the Australian Human Rights
Commission, Access to Justice in the Criminal Justice System for People with Disability (August 2013) 37.
1064 Jayna McCalman et al, ‘Responding to Indigenous Australian Sexual Assault: A Systematic Review of the
Literature’ [2014] (January–March) SAGE Open 1–14; Marcia Langton et al, ANROWS, Improving Family Violence
Legal and Support Services for Aboriginal and Torres Strait Islander Women (Research Report, December 2020).
1065 Australian Law Reform Commission and New South Wales Law Reform Commission, Family Violence: A National
Legal Response (ALRC Report No 114, NSWLRC Report No 128, October 2010) 1209 [26.93] quoting submission
of Wirringa Baiya Aboriginal Women’s Legal Centre Inc, Submission No 212 (28 June 2010).
1066 See, for example, New South Wales Ombudsman, Responding to Child Sexual Assault in Aboriginal Communities
(Report, January 2013).
1067 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 45. The Commissioner for Aboriginal Children and Young People raised to
SALRI that these issues exist not just for Aboriginal children as victims, but children who are accused of crimes
and who are removed from their families in the child protection system too.
1068 See, for example, Eileen Baldry et al, ‘“It’s Just a Big Vicious Cycle that Swallows Them Up”: Indigenous People
with Mental and Cognitive Disabilities in the Criminal Justice System’ (2016) 8(22) Indigenous Law Bulletin 10; Peta
MacGillvray and Eileen Baldry, ‘Indigenous Australians, Mental and Cognitive Impairment and the Criminal
Justice System: A Complex Web’ (2013) 8(9) Indigenous Law Bulletin 22; Stephane Shepherd et al, Australian Institute
of Criminology, Aboriginal Prisoners with Cognitive Impairment: is this the Highest Risk Group? (Report, October 2017).
1069 See, for example, Shannon Dias et al, ‘Co-Occurring Mental Disorder and Intellectual Disability in a Large Sample
of Australian Prisoners’ (2013) 47(10) Australian amd New Zealand Journal of Psychiatry 938; Matthew Frize, Dianna
Kenny and Christopher Lennings, ‘The Relationship Between Intellectual Disability, Indigenous Status and Risk
of Reoffending in Juvenile Offenders on Community Orders’ (2008) 52(6) Journal of Intellectual Disability Research
510; Shasta Holland and Peter Persson, ‘Intellectual Disability in the Victorian Prison System: Characteristics of
Prisoners with an Intellectual Disability Released from Prison in 2003–2006’, (2011) 17(1) Psychology, Crime and Law
25; Eileen Baldry, Leanne Dowse and Melissa Clarence, Department of Families and Community Services NSW,
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in contact with the criminal justice system and consequently more likely to be either remanded in
custody or sentenced to a term of imprisonment.1070 As one study notes:
The over-representation of Aboriginal and Torres Strait Islander people with mental and cognitive
impairment in the Australian criminal justice systems … particularly in prisons, is of grave concern.
Social justice, human rights and anti-discrimination challenges emerge from the systematic
enmeshment of this group in criminal justice systems in all Australian jurisdictions.1071

6.3.4
There are particular issues and concerns regarding the position and over-representation
of Aboriginal children in the juvenile criminal justice system1072 as well as within the child protection
system1073 (including in South Australia).1074 SALRI often heard in consultation that concerns extend

People with Intellectual and other Cognitive Disability in the Criminal Justice System (Report, December 2012); Stephane
Shepherd et al, Australian Institute of Criminology, Aboriginal Prisoners with Cognitive Impairment: Is this the Highest
Risk Group? (Report, October 2017); Law Council of Australia The Justice Project: People with Disability (Final Report,
August 2018) 20–21. One article ‘…estimated that 95% of Aboriginal people appearing before courts in WA had
either cognitive disabilities or a mental illness, and said the solution should begin at better identification and
treatment of these conditions in the community:’ Calla Wahlquist, ‘Intellectually Disabled Encouraged to Plead
Guilty to Reduce Jail Time, Inquiry Told’, The Guardian (online, 19 September 2016)
<https://www.theguardian.com/australia-news/2016/sep/19/mentally-impaired-encouraged-to-plead-guilty-toreduce-jail-time-inquiry-told>.
1070 See Peta MacGillvray and Eileen Baldry, ‘Indigenous Australians, Mental and Cognitive Impairment and the
Criminal Justice System: A Complex Web’ (2013) 8(9) Indigenous Law Bulletin 22, 24.
1071 Ibid. This over-representation may be because of brain damage or injury from causes such as fetal alcohol
spectrum disorder, economic or social disadvantage, drug use, alcohol use, inhalant use, accidents and violence: at
23.
1072 See, for example, Stephanie Richards, ‘“Disturbing” Rate of SA Aboriginal Children Sent to Court’, In Daily
(online, 14 May 2021) <https://indaily.com.au/news/2021/05/14/disturbing-rate-of-sa-aboriginal-childrensent-tocourt/#:~:text=A%20report%20released%20yesterday%20by,record%20keeping%20began%20in%202008>;
Rachel Riga, ‘Indigenous Children “Grossly Over-Represented” in Queensland's Juvenile Justice System, Report
Finds’, ABC News (online, 23 June 2021) <https://www.abc.net.au/news/2021-06-23/youth-justice-indigenouschildren-over-represented-report-finds/100235336>. Just under half of the children in juvenile detention in
Australia are Indigenous. Indigenous children are about 17 times more likely to be under supervision in the juvenile
justice system than non-Indigenous children and more than 18 times as likely as non-Indigenous young people to
be in detention: Australian Institute of Health and Welfare, Youth Justice in Australia 2019–20 (Report, 2021) 37,
43. The rate of Aboriginal children in detention in South Australia is 22.7 times higher than non-Aboriginal
children: Office of the Guardian for Children and Young People, Snapshot of South Australian Aboriginal Children and
Young People in Care and/or Detention from the Report on Government Services 2021 (Report, May 2021) 3.
1073 Law Council of Australia, The Justice Project Final Report: Children and Young People (Final Report, August 2018) 55–
60. See generally Queensland Child Protection Commission of Inquiry, Taking Responsibility: A Road Map for
Queensland Child Protection (Report, June 2013); Commission for Children and Young People, Always Was, Always
Will Be Koori Children’: Systemic Inquiry into Services Provided to Aboriginal Children and Young People in Out-of-Home Care
in Victoria (Report, 2016); Child Protection Systems Royal Commission: The Life they Deserve (Summary and Report, August
2016). In 2014–15, Aboriginal and Torres Strait Islander children represented 90% of all children on care and
protection orders: Productivity Commission, Overcoming Indigenous Disadvantage: Key Indicators (Report, November
2016) 4.92. A 2015 study noted that Indigenous children were placed into out-of-home care at 9.5 times the rate
of non-Indigenous children: Australian Institute of Health and Welfare, Young People in Child Protection and Under
Youth Justice Supervision 2014–15 (Report, 2016) 54. ‘The overrepresentation of Aboriginal and Torres Strait
Islander children and young people in the child protection system is one of the most pressing human rights
challenges facing Australia today’: Aboriginal and Torres Strait Islander Social Justice Commissioner, Social
Justice and Native Title Report 2015 (Report, October 2015) 138.
1074 Office of the Guardian for Children and Young People, Snapshot of South Australian Aboriginal Children and Young
People in Care and/or Detention from the Report on Government Services 2021 (Report, May 2021); ABC News, ‘Aboriginal
Children Entering State Care in SA at “Worsening Rate”, Data Shows’, ABC News (online, 13 May
2021)<https://www.abc.net.au/news/2021-05-13/proportion-of-aboriginal-children-in-sa-care-gettingworse/100136520>. One in 11 Aboriginal children were in state care in South Australia as of June 2020. Aboriginal
children account for 36.7% of young people in care in South Australia.
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beyond the criminal sphere for Aboriginal children. The ‘close association between child protection
and criminal offending’ 1075 and the ‘pronounced crossover’ 1076 of children, especially Aboriginal
children, between out-of-home care and juvenile detention is telling.1077 SALRI was told that it is
common for an Aboriginal child to be involved in both criminal and child protection proceedings
(often simultaneously), and these children would benefit from having a CP in both contexts.1078 The
Northern Territory Royal Commission ‘was provided compelling evidence about the particular
vulnerabilities of the children who are subject to both the child protection and youth justice systems.’1079
This theme was also reiterated in SALRI’s consultation.
6.3.5
It was emphasised to SALRI that child protection matters are of significant concern to
Aboriginal communities, and that it is not just the children who would benefit from communication
assistance. SALRI was told that many Aboriginal parents involved in child protection matters do not
understand their obligations or what is being asked of them.1080
6.3.6
While social and socioeconomic factors contribute to the Aboriginal overrepresentation
in the criminal justice system, it has also been found that cross‐cultural interaction between Aboriginal
witnesses speaking Australian Aboriginal English and white investigators and lawyers speaking
Standard Australian English ‘is fraught with systematic and persistent miscommunication’.1081

Royal Commission into the Protection and Detention of Children in the Northern Territory (Final Report, November 2017)
Vol 3B, 6.
1076 Ibid 7.
1077 See, for example, Anna Stewart, Michael Livingston and Susan Dennison, ‘Transitions and Turning Points:
Examining the Links between Child Maltreatment and Juvenile Offending’ (2008) 32(1) Child Abuse and Neglect 51;
Catia Malvaso, Paul Delfabbro and Andrew Day, ‘The Child Protection and Juvenile Justice Nexus in Australia: A
Longitudinal Examination of the Relationship between Maltreatment and Offending’ (2017) 64 (February) Child
Abuse and Neglect 32; Royal Commission into the Protection and Detention of Children in the Northern Territory (Final Report,
November 2017) Vol 3B, 6–54. There is concern, especially for Aboriginal children, over the established nexus
between child protection, child removal, the juvenile criminal justice system and long-term adult imprisonment
at: 6–9. See also Australian Law Reform Commission, Pathways to Justice: Inquiry into the Incarceration Rate of
Aboriginal and Torres Strait Islander Peoples (Report No 133, December 2017) 485 [15.1], 486–92 [15.5]–[15.26].
1078 The Northern Territory Royal Commission heard that some children ‘experience a “constant roundabout” of
disengaging from school, appearing before the criminal justice system, suffering placement breakdowns and
moving from one residential facility to another. Both the child protection and youth justice systems in the Northern
Territory have failed to recognise the specific vulnerabilities and needs of the crossover group’: Royal Commission
into the Protection and Detention of Children in the Northern Territory (Final Report, November 2017) Vol 3B, 6.
1079 Ibid 16.
1080 Kaela Dore, a lawyer, told SALRI she saw real value of the CP role in the child protection system for parents, and
children. She noted the drastic powers and implications of the child protection system, especially if a child is
removed, and the tight time scales involved in any Youth Court proceedings. Ms Dore noted that many of the
families involved have further problems in access to legal advice and justice, having to use legal aid services and
raised that, even for literate and articulate clients, it is difficult to navigate the information required to understand
the powers and the processes involved. The Commissioner for Aboriginal Children and Young People noted that
The Children and Young People (Safety) Act (2017) already offers many opportunities for the child’s voice to be heard
but no consideration is given to the factors that may lead to miscommunication and given the five pillars of the
Aboriginal and Torres Strait Islander Child Placement Principle that apply in the child protection system require
an Aboriginal child’s voice and connection to culture to be enabled through participation in family led decision
making this deficiency needs to be addressed. She noted to SALRI that a communication partner could assist a
child in this system to understand and express their views on these complex matters both in court and in family
group conferences. See further below Part 16.
1075

1081

See also Michael Cooke, ‘Interpreting in a Cross‐Cultural Cross‐Examination: An Aboriginal Case Study’ [1995]
(113) International Journal of the Sociology of Language 99; Dean Mildren, ‘Redressing the Imbalance Against Aboriginals
in the Criminal Justice System’ (1997) 21(1) Criminal Law Journal 7; Diana Eades, ‘A Case of Communicative Clash:
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6.3.7
In the application of any CP scheme to Aboriginal communities, cultural appropriateness
and context are vital. This point was often made to SALRI, including by Justice Perry, the
Commissioner for Aboriginal Children and Young People, members of Aboriginal communities and
legal and health practitioners who work with Aboriginal clients: communication is integral to this
reference.
6.3.8
SALRI is of the view, as was emphasised in consultation with Elders and members of
Aboriginal communities and service providers, that a separate CP model for Aboriginal communities
is unnecessary. However, the close input and involvement of Aboriginal communities is integral in the
design and implementation of any CP scheme.1082 Rather than a separate scheme, action should be
taken to ensure that any CP scheme is effective, culturally appropriate and relevant for a particular
Aboriginal community. Any CP model for South Australia must be sufficiently flexible to adapt to
meet the circumstances of Aboriginal communities.1083
6.3.9

This approach reflects the 2016 Redfern Statement:
The health and wellbeing of Aboriginal and Torres Strait Islander peoples cannot be considered
at the margins. It is time that Aboriginal and Torres Strait Islander voices are heard and respected,
and that the following plans for action in relation to meaningful engagement, health, justice,
preventing violence, early childhood and disability, are acted upon as a matter of national priority
and urgency.1084

6.3.10
Aboriginal peoples continue to experience discrimination in their interaction with the legal
system.1085 The Human Rights Law Centre recently noted ‘the historical and contemporary systemic
discrimination and disadvantage that contributes to the over-representation of Aboriginal and Torres
Strait Islander people in criminal justice systems and to the offending of particular individual.’1086 One
party told the ALRC that the ‘experiences of racism, discrimination and oppression within and by the
legal system have resulted in ongoing access barriers and mistrust by [Aboriginal and Torres Strait
Islander] people.’1087 This is further exacerbated, as SALRI was told in consultation by Elders and
members of Aboriginal communities and others, by the operation of Western laws, which may prove
inaccessible and incapable of adapting to cultural differences. As raised in SALRI’s discussion of

Aboriginal English and the Legal System’ in John Gibbons (ed), Language and the Law (Longman, 1994) 234; Diana
Eades, ‘“I Don’t Think it’s an Answer to the Question”: Silencing Aboriginal Witnesses in Court’ (2004) 29(2)
Language and Society 161.
1082 SALRI endorses the Uluru Statement from the Heart, which supports the importance of Aboriginal People having
control over the policies which affect them: ‘When we have power over our destiny our children will flourish.
They will walk in two worlds and their culture will be a gift to their country’: available at
<https://ulurustatement.org/the-statement>.
1083 See Rec 20. See also Rec 21 (any CP model must be co-designed in close consultation with Aboriginal community
controlled organisations and community members).
1084 ‘The Redfern Statement’ (9 June 2016, accessed November 2020) 9.
1085 Chris Cunneen, ‘Racism, Discrimination and the Over-Representation of Indigenous People in the Criminal
Justice System: Some Conceptual and Explanatory Issues’ (2006) 17(3) Current Issues in Criminal Justice 329; Law
Council of Australia, The Justice Project: Aboriginal and Torres Strait Islander People (Final Report, August 2018) 7–8,
24–5, 29–31, 65–70.
1086 Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, December 2017) 217 [6.127].
1087 Australian Law Reform Commission and New South Wales Law Reform Commission, Family Violence: A National
Legal Response (ALRC Report No 114, NSWLRC Report No 128, October 2010) 1080 [23.93].
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human rights principles, 1088 there is a need to adapt longstanding legal practices and processes to
vulnerable persons who may be unable to effectively participate and access information and services
on an equal basis.
6.3.11
The scope of the CP role in the context of Aboriginal communities raises various
considerations, which will be further explored below. As noted by the Law Society of South Australia’s
Aboriginal Issues Committee, due to ‘significant differences in language and culture, there is a much
higher than usual risk of miscommunication. This can have major consequences.’1089 This arises in both
criminal and civil proceedings.
6.3.12

SALRI highlights four specific considerations:

1. A right to access a CP and/or communication assistance is offered to persons with a disability,
impairment or a complex communication need. The definition of a ‘disability’ or ‘complex
communication need’ among Aboriginal communities differs from Western concepts and
perceptions.1090
2. Exercising cultural awareness is an essential part of a human rights-based framework. This
envisages the presence of a cultural advisor — who would be a third party, in addition to a CP
and/or other communication assistance measures (where the complex communication need is
related to a disability), may be beneficial. However, the practical implications of this
arrangement (a third party and CP) both in and out of court is an important consideration.1091
3. Language barriers 1092 are a significant concern and may well impede access to justice.
Communication is premised on the assumption that the person is able to understand and retain
information and can provide an answer. There are also low levels of literacy in some Aboriginal
communities, which the Commissioner for Aboriginal Children and Young people noted is
‘due to systemic issues of poverty and racism’. In circumstances where the vulnerable person
requires interpreting assistance, the role of a CP can only be properly achieved in the presence
of an Aboriginal language interpreter. 1093 There are major issues and ‘immense practical

See further below Part 7.
Law Society of South Australia, Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd
ed, March 2020) 3. The Commissioner for Aboriginal Children and Young People noted to SALRI that one such
consequence is the failure to recognise a child’s wishes in child protection proceedings which is a fundamental
human rights failure.
1090 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020)
33–6, 456–65 ‘The vast majority of Aboriginal and Torres Strait Islander people with disabilities do not identify as
a person with disability. This is because in traditional language there was no comparable word for ‘disability’.
Aboriginal and Torres Strait Islanders with disabilities are reluctant to take on a further negative label —
particularly if they already experience discrimination based on their Aboriginality’: at 34.
1091 SALRI acknowledges that, as it was told in consultation by police officers, Aboriginal and other health
practitioners and service providers, it may prove impracticable and inappropriate to have too many parties present
to support a person with complex communication needs, whether an accused, suspect, witness or victim. One
example would be with a child victim of sexual abuse. Three SAPOL officers noted there is a real concern though
of ‘too many people in the room … like a circus’. The sensitive and very private nature of such discussions with a
victim or witness was highlighted.
1092 See below [6.3.41]-6.3.45], [6.5.2], for an examination of the differences between Standard English and Aboriginal
English.
1093 They are strictly distinct, but there is an intersection in the roles of interpreter and CP for Aboriginal communities,
as Justice Perry of the Federal Court, legal and health practitioners who work with Aboriginal clients and many
other parties told SALRI. Not all English words, and particularly legal phrases, have an equivalent in Aboriginal
languages, nor do some words hold the same meaning. As such, SALRI was advised by parties such as ALRM
lawyers that Aboriginal interpreters are often having to take on the role of a CP for the cultural needs of their
clients to explain to the court where certain language is inappropriate, or a misinterpretation is likely if questioning
1088
1089
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problems’1094 in the effective provision of interpreters for many Aboriginal people, both in and
out of court.1095
4. There are particular issues for rural and remote communities regarding access to CPs, 1096 due,
in part, to geographic and logistical factors. There are also specific cultural factors affecting
Aboriginal communities. SALRI was told that it is important to avoid using a ‘fly-in expert’ as
a CP where possible. However, it must also be kept in mind that the existence of kinship or
avoidance relationships, particularly for communities from the APY Lands, narrows the scope
of potential persons who can act as a CP.
6.3.13
The following part examines in greater detail factors which must be considered when
devising a CP model for use in South Australia that is also effective and culturally appropriate in its
application to Aboriginal communities.

Culture and Identity: The Need for Cultural Awareness and Competence
6.3.14
SALRI’s consultation and research have revealed shortfalls in cultural awareness and
competence within the justice system. This extends to the availability and delivery of cultural awareness
training among various professions. As discussed below, culture is a fundamental tenet of
communication. One must acknowledge the importance of culture for Aboriginal communities as
culture informs identity. Muriel Bamblett, Chairperson for the Victorian Aboriginal Child Care Agency,
has observed:
Culture is central to identity. Culture defines who we are, how we think, how we communicate,
what we value and what is important to us … Every area of human development, which defines
the child’s best interest, has a cultural component. Your culture helps define HOW you attach,
HOW you express emotion, HOW you learn and HOW you stay healthy.1097

proceeds. It is therefore possible that where a CP is required by an Aboriginal client for cultural reasons only, and
not any other intellectual or physical communication difficulty, that the interpreter may be able to discharge that
role effectively. However, where the Aboriginal client has a further communication need, then a qualified CP is
likely to be required to meet that need in conjunction with the interpreter.
1094 Heather Douglas, ‘The Cultural Specificity of Evidence: The Current Scope and Relevance of the Anunga
Guidelines’ (1998) 21(1) University of New South Wales Law Journal 27, 36. See also at: 38–9.
1095 Law Council of Australia, The Justice Project: Aboriginal and Torres Strait Australians (Final Report, August 2018) 4,
45–6; Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and
Torres Strait Islander Peoples (Report No 133, December 2017) 45 [1.36], 320–25. ‘With regard to Aboriginal and
Torres Strait Islander languages, many jurisdictions with high proportions of remote Aboriginal and Torres Strait
Islander populations such as Queensland, South Australia, and Western Australia currently operate without statefunded dedicated interpreter services for Aboriginal and Torres Strait Islander people … The failure to incorporate
interpreters across all parts of the criminal justice system was also identified’: at 323 [10.13]–[10.14]. These issues
were also reiterated to SALRI in consultation, especially for remote Aboriginal communities.
1096 Many Aboriginal people may find it difficult — if not impossible — to understand legal proceedings without
access to an interpreter. ‘Aboriginal and Torres Strait Islander people, particularly in remote and regional areas,
are often multilingual. For many people from isolated Aboriginal and Torres Strait Islander communities, English
may be a second or third language’: ibid 320 [10.5]. See also Law Council of Australia, The Justice Project: Aboriginal
and Torres Strait Australians (Final Report, August 2018) 31–32. This was reiterated in SALRI’s consultation, notably
for the APY Lands.
1097 Secretariat of National Aboriginal and Islander Child Care, ‘Central to Identity’, Child’s Connection to Culture (Web
Page,
2021)
<https://www.supportingcarers.snaicc.org.au/connecting-to-culture/connecting-andunderstanding-culture/>.
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6.3.15
Aboriginal culture is not static or uniform. As with all cultures, it is continually interpreted
and adapted according to the influences on the person or the community. However, there are common
threads and beliefs that are shared among contemporary Aboriginal communities.1098
6.3.16
Culture and communication are closely linked. To be culturally competent and responsive
is to understand, respect and appreciate Aboriginal culture and its connection to communication. This
highlights the need for cultural awareness and competence in the operation of any CP scheme, which
is premised on communication. It should be recalled that the concept of a ‘complex communication
need’ within the Vulnerable Witnesses Act is not narrowly defined1099 and that culture can contribute to a
need for communication assistance.
6.3.17
Aboriginal people should also be entitled to engage in practices and processes that are
culturally safe. 1100 This key consideration was emphasised to SALRI by a Port Augusta health
practitioner with extensive experience working in Aboriginal communities. The Child Abuse Royal
Commission cited the Victorian Aboriginal Legal Service in calling for ‘a culturally educated justice
system — across all levels … to ensure greater access and cultural safety for Aboriginal and Torres
Strait Islander people within all aspects of the criminal [and civil] justice system’.1101
6.3.18
A 2020 Australian study conducted by Wettasinghe et al examined the concerns and
preferences of older members of Aboriginal communities regarding health services and healthy ageing
programs.1102 With respect to culturally safe care, participants described cultural safety as ‘the right
people in the right services that cater for us in the way that we should be catered for’.1103 Another
participant noted it requires the service provider to ‘have the same ideas as us, and … have an
understanding of Aboriginal culture … they’ve got to know where we’re coming from as well as know
what they’re doing.’1104
6.3.19
The Australian Health Practitioner Regulation Agency, in The National Scheme’s
Aboriginal and Torres Strait Islander Health and Cultural Safety Strategy 2020–2025 stated:
Cultural safety is determined by Aboriginal and Torres Strait Islander individuals, families and
communities … Culturally safe practice is the ongoing critical reflection of health practitioner
knowledge, skills, attitudes, practising behaviours and power differentials in delivering safe,
accessible and responsive healthcare free of racism.1105

Ibid.
Evidence Act 1929 (SA) s 4(2); South Australia, Parliamentary Debates, Legislative Council, 9 June 2016, 4239–42. See
also above [2.2.1]–[2.2.6].
1100 See, for example, Health and Human Services, Aboriginal and Torres Strait Islander Cultural Safety Framework: Part 1
(Government of Victoria Framework, June 2019).
1101 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII,
176.
1102 See Pamela Ming Wettasinghe et al, ‘Older Aboriginal Australians’ Health Concerns and Preferences for Healthy
Ageing Programs’ (2020) 17(20) International Journal of Environmental Research and Public Health 7390.
1103 Ibid 9.
1104 Ibid.
1105 Ibid
1098
1099
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6.3.20
These principles of cultural awareness, safety and competence should be adopted in the
context of a CP scheme, which provides an important service to vulnerable people. This should be a
key priority in the operation of any CP scheme.

The Importance of History and Context
6.3.21
SALRI recognised the history and impact of negative perceptions on Aboriginal peoples
in its previous Report on the role and operation of Enduring Powers of Attorney.1106 This remains
relevant to SALRI’s current reference, as the effects of historical and intergenerational discrimination,
disadvantage, trauma 1107 and marginalisation of Aboriginal peoples are ongoing. 1108 SALRI has
considered this in previous reports. 1109 The impact of this history of negative perceptions was
highlighted to SALRI by members of Aboriginal communities and a number of other parties to SALRI.
6.3.22
In a 2011 Report, the Australian Institute of Aboriginal and Torres Strait Islander Studies
aptly commented on the history and impact of negative perceptions of Aboriginal peoples:
Persistent perceptions of deficit, difference and conflict have characterised and constrained the
history of relations between Aboriginal and non-Aboriginal Australians since contact. The success
of their saturation is apparent in a continuing approach that commonly presents the response to
Aboriginal needs in terms of health and education ‘gaps’, ‘the Aboriginal problem’, ‘mainstreaming’
(making them more like us) and ‘the intervention’ (with the lack of agency that such a word implies).
Despite the use of such language within programs to address very real health, economic and social
need, the underlying approach continues to carry (and replicate) an implicit assumption of deficit
and a positioning of the locus of control away from Aboriginal people. Instead of being value
neutral, the use of this type of terminology frames Aboriginal identity in a negative way and acts,
therefore, as a component of negative stereotyping.1110

6.3.23

This remains a significant impediment in the context of law and/or policy reforms.

Definition of a Complex Communication Needs and Disability, and Relationship to Culture
6.3.24
The definition of disability is culturally informed and context-specific. The statutory
definition of a complex communication need is expansive, namely ‘a difficulty to communicate
effectively with the court, whether the communication difficulty is temporary or permanent and
See South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our Judicial
System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15, December
2020) 369.
1107 The long-term implications of trauma for Aboriginal communities were highlighted to SALRI by Elders and
members of Aboriginal communities in consultation. ‘[I]t can be difficult to distinguish between direct and indirect
trauma for Aboriginal and Torres Strait Islander communities, where there is an ongoing reality for many of
“dislocation, dispossession, deprivation and discrimination”. These sources of trauma are historical and
multigenerational, but are also relevant to the current sociological climate within Australia’: Annette Jackson et al,
NSW Department of Family and Community Services Taking Time: A Literature Review (Literature Review, 2015)
62–3.
1108 Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, December 2017) 52 [1.68]–[1.69].
1109 See South Australian Law Reform Institute, Valuable Instrument or the Single Most Abused Legal Document in our Judicial
System? A Review of the Role and Operation of Enduring Powers of Attorney in South Australia (Report No 15, December
2020) 369.
1110 Scott Gorringe, Joe Ross and Cressida Fforde, Australian Institute of Aboriginal and Torres Strait Islander Studies,
‘Will the Real Aborigine Please Stand Up’: Strategies for Breaking the Stereotypes and Changing the Conversation (Research
Discussion Paper No 28, 2011) 4.
1106
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whether caused by disability, illness, injury or some other cause.’1111 This suggests that cultural factors
could amount to a complex communication need.
6.3.25
It is likely that differing perceptions of what constitutes a ‘disability’ among Aboriginal
communities also extends to the concept of a complex communication need. Disability should have a
culturally adaptable definition. Coleman et al conducted a study examining the prevalence of disability
amongst Aboriginal communities.1112 They found that
[a]ttempting to apply the concept of disability on Aboriginal and Torres Strait Islander
communities is regarded by many Aboriginal and Torres Strait Islander peoples as culturally
insensitive, making any attempt at a universally accepted definition of disability difficult.1113

6.3.26
This was reiterated by the Community Affairs References Committee, who heard in
evidence from the Northern Australian Aboriginal Justice Agency:
There is no comparable word in many Aboriginal languages to ‘disability’. This adds a significant
barrier in identifying the numbers of Indigenous Australians with a disability or combating any
disadvantage suffered as a result of a disability.1114

6.3.27
Such comments highlight that ‘disability’ is context-specific and determined in accordance
with relevant cultural and social values. The way in which ‘disability’ is perceived and defined among
Aboriginal peoples must be considered in any law reform or policy development. Gilroy et al. argued
that the ‘terms “disability” and “handicap” were imposed on Indigenous communities by the various
knowledge disciplines of Western science’. 1115 However, ‘the approach to disability in Indigenous
communities is as diverse as the cultures within the Indigenous population’.1116 Therefore, the social
model of disability will significantly influence the definition of disability, as culture is considered a
‘personal and environmental factor’.1117
6.3.28
A disproportionately low number of Aboriginal peoples engage with disability services.
This may be attributed to the varying perceptions of disability amongst Aboriginal peoples. It may also,
as highlighted to SALRI by the Commissioner for Aboriginal Children and Young People, be due to a
lack of culturally appropriate services or a mistrust of services borne from an experience of past racism.
However, it also highlights the barriers to accessing relevant services for Aboriginal peoples with
disability. The combined effect of these factors may lead to higher rates of undetected/undiagnosed

Evidence Act 1929 (SA) s 4(2).
Clare Coleman et al, ‘Aboriginal and Torres Strait Islander Disability Prevalence: Making Sense of Multiple
Estimates and Definitions’ (2018) 42(6) Australian and New Zealand Journal of Public Health 562.
1113 Ibid.
1114 Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect Against People
with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the Particular
Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse People with
Disability (Report, November 2015) 179 [6.102]. See also Royal Commission into Violence, Abuse, Neglect and Exploitation
of People with Disability (Interim Report, October 2020) 33–6; Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability (Interim Report, October 2020) 449–50.
1115 John Gilroy et al, ‘Conceptual Framework for Policy and Research Development with Indigenous People with
Disabilities’ [2013] (2) Australian Aboriginal Studies 42, 44.
1116 Ibid 44. See also Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report,
October 2020) 449–50.
1117 John Gilroy et al, ‘Conceptual Framework for Policy and Research Development with Indigenous People with
Disabilities’ [2013] (2) Australian Aboriginal Studies 42, 43; World Health Organization, Disability and Health (WHO
Fact Sheet, 1 December 2018) <https://www.who.int/news-room/fact-sheets/detail/disability-and-health>.
1111
1112
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complex communication needs. Therefore, in developing policy relevant to a CP scheme, cultural
differences in defining disability must be considered. Specifically, any definition of complex
communication need should be broad enough to include a culturally relevant and appropriate
definition.
6.3.29
In light of the significant gap in understanding disability, Gilroy et al proposed a
conceptual framework for policy development for Aboriginal people with a disability:1118
In developing a conceptual framework for research and policy development regarding Indigenous
people with disabilities, each Indigenous community must be understood in the context of their
experience of colonisation, disadvantage and cultural heritage. The aim of establishing such a
framework will be a better understanding of the experience of disability and the factors influencing
outcomes for Indigenous people with disabilities …1119

6.3.30
Furthermore, in developing a conceptual framework, Gilroy et al suggested the
establishment of a foundational theory, comprised of factors which influence human functioning.1120
The following six factors were suggested:
1.

Inclusion of Aboriginal communities: research and policy development must rely upon
consultation and engagement with Aboriginal communities;

2.

Colonisation is deemed a ‘social determinant of disability’: the impact of colonisation,
systemic disadvantage, oppression and dispossession must be considered when
examining disability in Aboriginal communities;

3.

The differences between Aboriginal communities must be considered in the
understanding of disability;

4.

‘Emancipatory’: the differences between and within Aboriginal communities must be
recognised;

5.

Recognition of a cultural interface: different experiences and cultural values will dictate
understandings of disability; and

6.

Use of the appropriate Aboriginal languages.1121

6.3.31
The implementation of a culturally sensitive framework was proposed to promote the
participation of Aboriginal peoples in policy development and increase engagement with disability
services. It also attempts to prevent the enactment of ‘incomplete and marginalising conceptual
frameworks in understanding the experience of Indigenous people with disabilities.’1122
6.3.32
The lack of participation of Aboriginal communities in policy development was also raised
by the UN Committee on the Rights of Persons with Disabilities. In 2019, the Committee concluded

See John Gilroy et al, ‘Conceptual Framework for Policy and Research Development with Indigenous People with
Disabilities’ [2013] (2) Australian Aboriginal Studies 42.
1119Ibid 45.
1120 Ibid 53.
1121 Ibid.
1122 Ibid 54.
1118
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that Aboriginal communities need to be involved and consulted in policy development and legislative
reform.1123 The Committee reported:
[There] is no effective legislative framework to protect persons with disabilities from systemic,
intersectional and multiple forms of discrimination, especially at the Commonwealth level …
Aboriginal and Torres Strait Islander persons with disabilities are particularly disadvantaged and
often not consulted on matters that affect them …1124

6.3.33
The Committee also argued that Australia’s anti-discrimination laws should be
strengthened. The lack of participation in policy development and legislative reform extends beyond
anti-discrimination laws.1125 Given the potentially valuable role of CPs for Aboriginal communities,
honest and inclusive consultation is imperative.1126
6.3.34
The statutory definition of a complex communication need is broad and should remain
so. In consultation with SALRI, a health practitioner experienced in Aboriginal health advocated for a
broad definition, so that all Aboriginal peoples are eligible to access a CP. However, the health
practitioner noted the importance of avoiding specific labels, such as an impairment, as such labels are
not culturally appropriate.
6.3.35
In dealing with Aboriginal clients a CP should consider the possible influence of culture
when identifying and diagnosing a complex communication need. Further, this should also inform the
specific approach adopted by the CP in facilitating communication between the Aboriginal client and
legal professionals.

Communication and Language
6.3.36
The notion of ‘communication’ is highly relevant in SALRI’s considerations in the context
of the CP model for Aboriginal communities. As noted previously, a complex communication need
that may attract the use of a CP is not a narrow concept. ‘[For] people with complex communication
needs, communication is broader than spoken language.’1127
6.3.37
This section begins by exploring the concept of ‘communication’, which frames the
remainder of the discussion. Three particular considerations (identified above) are pertinent to this

Committee on the Rights of Persons with Disabilities, Concluding Observations on the Combined Second and Third Periodic
Reports of Australia, UN Doc CRPD/C/AUS/CO/2-3 (15 October 2019) 3; Royal Commission into Violence, Abuse,
Neglect and Exploitation of People with Disability ‘The Experience of First Nations People with Disability in Australia’
(Issues Paper, 9 June 2020) 2. One elder has told SALRI before of the need for ‘honest and respectful consultation’.
There are regular criticisms of token or perfunctory consultation with Aboriginal communities: Aboriginal and
Torres Strait Islander Social Justice Commissioner, Native Title Report 2010 (Report, 2011) 101; Melinda Miller,
‘Consultation with Aboriginal and Torres Strait Islander People in Early Childhood Education: The Impact of
Colonial Discourses’ (2015) 42(5) Australian Educational Researcher 549, 553; Kylie Lingard, ‘The Impact of the Law
on Consultation Practices and Purpose: A Case Study of Aboriginal Cultural Heritage Consultations in NSW’
[2012] (1) International Journal of Rural Law and Policy 1; Janet Hunt, Australian Institute for Family Studies, Engaging
with Indigenous Australia: Exploring the Conditions for Effective Relationships with Aboriginal and Torres Strait Islander
Communities (Issues Paper No 5, 2013) 30.
1124 Committee on the Rights of Persons with Disabilities, Concluding Observations on the Combined Second and Third Periodic
Reports of Australia, 22nd sess, UN Doc CRPD/C/AUS/CO/2–3 (15 October 2019) 3.
1125 See, for example, Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report,
October 2020) 451–3.
1126 SALRI is committed to an active and inclusive consultation process, especially with Aboriginal communities. See
also above [1.4.1].
1127 South Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898 (Hon Gail Gago MLC).
1123
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discussion — the need for a cultural advisor, interpreting assistance and the English literacy of
Aboriginal peoples.
6.3.38
The underlying purpose of any CP scheme is to facilitate communication, incorporating
both expressive and receptive language. Communication is a broad term which involves ‘speaking,
hearing, listening, understanding, social skills, reading, writing and using voice.’ 1128 Inherent within
communication, is the importance of cultural and social norms which inform an individual’s ability to
communicate. For example, social communication refers to the method of communication and
involves ‘interpreting the context of a conversation, understanding non-verbal information and the
social rules of communication that are needed to develop a relationship with another person’. 1129
Interpretation of context, gauging of non-verbal cues and understanding social rules are all influenced
by an individual’s culture and language. This is reinforced by John Gumperz, who notes the ability to
understand conversation (whether it be verbal, written, express or implied) relies on an individual’s
interpretation, which is largely informed by ‘cultural, subcultural and situational specificity’.1130 In this
way, culture is an essential tenet of communication.
6.3.39
In the context of Aboriginal peoples, ‘[I]ndigenous Australian cultures are multilingual,
speaking the languages of neighbours is a cultural norm’.1131 Language is intricately linked to culture
and relationship to land. 1132 It must be emphasised that ‘languages are not just a means of
communication, they express knowledge about everything: Law, geography, history, family and human
relationships, philosophy, religion, anatomy, childcare, health, caring for Country, astronomy, biology,
zoology, cuisine, construction, design, just to name a few.’1133 In a society which lacks awareness, this
culturally informed concept of communication serves as a cultural and language barrier for Aboriginal
communities.
6.3.40
The importance of understanding cultural values and systems when working with
Aboriginal communities underscores the need for appropriate cultural awareness and /or cultural
safety training. 1134 In the context of the CP role, SALRI considers that this training should be
mandatory to ensure that CPs have an adequate understanding of Aboriginal cultural values and beliefs.
As a result, CPs can adapt their approach in interacting with an Aboriginal client. This point was often
made to SALRI.

Speech
Pathology
Australia,
Communication
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in
Australia
(Fact
Sheet)
<https://www.speechpathologyaustralia.org.au/SPAweb/Resources_for_the_Public/Fact_Sheets/SPAweb/Re
sources_for_the_Public/Fact_Sheets/Fact_Sheets.aspx?hkey=e0ad33fb-f640-45b1-8a06-11ed2b73f293>.
1129 Ibid.
1130 John J Gumperz, Discourse Strategies (Cambridge University Press, 1982) 3.
1131 Bruce Pascoe and David Horton (eds), The Little Red Yellow Black Book: An Introduction to Indigenous Australia
(Australian Institute of Aboriginal and Torres Strait Islander Studies, 4th ed, 2018) 42.
1132 See Jeanie Bell, ‘Australia’s Indigenous Languages’ in Michele Grossman (ed), Blacklines: Contemporary Critical
Writing by Indigenous Australians (Melbourne University Press, 2003) 169; see also Law Society of South Australia,
Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd ed, March 2020) 34.
1133 Bruce Pascoe and David Horton (eds), The Little Red Yellow Black Book: An Introduction to Indigenous Australia
(Australian Institute of Aboriginal and Torres Strait Islander Studies, 4th ed, 2018) 44.
1134 Law Reform Commission of Western Australia, Aboriginal Customary Laws (Final Report No 94, September 2006)
245.
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6.3.41
Austlang is a national database for Aboriginal languages in Australia and references over
1200 ‘language varieties’ — the term used to refer to both language and dialect.1135 In South Australia,
Pitjantjatjara and Yankunytjatjara (or Antakirinja) are the primary Aboriginal languages, most speakers
of which would regard English as a second language.1136 It must be recognised that there are other
Aboriginal languages in South Australia and each language holds significance to heritage and values.1137
Of particular importance to the CP role are literacy levels and English proficiency. For many Aboriginal
peoples, English may be a second, third or even fourth language (a theme SALRI heard often in
consultation).1138 Many Aboriginal people speak Standard English as a first language, while for some
Aboriginal peoples, Aboriginal English is a first language.1139 Fluency is a variable factor, differing
amongst Aboriginal peoples. When dealing with an Aboriginal client, a CP must take this into account,
by adapting the complexity of their language during interactions.
6.3.42
The communication needs of speakers of Aboriginal English – which is characterised as
a dialect of English spoken by Aboriginal peoples — must also be considered.1140 Dr Diana Eades, an
expert in critical sociolinguistics within the field of Aboriginal languages and the law, has explored in
detail the use of English language by Aboriginal peoples, which can raised problems in more formal
settings, notably in a legal and court context.1141 Dr Eades noted that Aboriginal English ‘plays an
important role in the maintenance and assertion of Aboriginal identity’.1142
6.3.43
The importance of understanding language to effective communication has been raised
by Gumperz, who explored the influence of culture on language, communication and interpretation.1143

See Australian Institute of Aboriginal and Torres Strait Islander Studies, ‘Austlang’, AIATSIS Collection (Web Page)
<https://collection.aiatsis.gov.au/austlang/search>; Bruce Pascoe and David Horton (eds), The Little Red Yellow
Black Book: An Introduction to Indigenous Australia (Australian Institute of Aboriginal and Torres Strait Islander
Studies, 4th ed, 2018) 43.
1136 Law Society of South Australia, Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd
ed, March 2020) 34.
1137 Ibid 34.
1138 See also Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal
and Torres Strait Islander Peoples (Report No 133, December 2017) 320 [10.5]; Dean Mildren, ‘Redressing the
Imbalance Against Aboriginals in the Criminal Justice System’ (1997) 21(1) Criminal Law Journal 7; Australian Law
Reform Commission and New South Wales Law Reform Commission, Family Violence: A National Legal Response
(ALRC Report No 114, NSWLRC Report No 128, October 2010) 513 [12.15].
1139 Law Society of South Australia, Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd
ed, March 2020) 34.
1140 Diana Eades, Aboriginal Ways of Using English (Aboriginal Studies Press, 2013) 79.
1141 See Diana Eades, Aboriginal English and the Law: Communicating with Aboriginal English Speaking Clients: A Handbook
for Legal Practitioners (Queensland Law Society, 1992); Diana Eades, ‘A Case of Communicative Clash: Aboriginal
English and the Legal System’ in John Gibbons (ed), Language and the Law (Longman, 1994) 234; Diana Eades,
‘Cross‐Examination of Aboriginal Children: The Pinkenba Case’ (1995) 3(75) Aboriginal Law Bulletin 10; Diana
Eades, ‘“I Don’t Think it’s an Answer to the Question”: Silencing Aboriginal Witnesses in Court’ (2000) 29(2)
Language and Society 161; Diana Eades, ‘Understanding Aboriginal English in the Legal System: A Critical
Sociolinguistics Approach’ (2004) 25(4) Applied Linguistics 491; Diana Eades, ‘Lexical Struggle in Court: Aboriginal
Australians v The State’ (2006) 10(2) Journal of Sociolinguistics 153; Diana Eades, Courtroom Talk and Neocolonial Control
(Mouton de Gruyter, 2008); Diana Eades, ‘The Social Consequences of Language Ideologies in Courtroom Cross‐
Examination’ (2012) 41(4) Language in Society 471; Diana Eades, Aboriginal Ways of Using English (Aboriginal Studies
Press, 2013); Diane Eades, ‘Taking Evidence from Aboriginal Witnesses Speaking English: Some Sociolinguistic
Considerations’ (2015) 126 (January–February) Precedent 44; Diana Eades, ‘Judicial Understandings of Aboriginality
and Language Use’ (2016) 12(4) Judicial Review 471.
1142 Diana Eades, Aboriginal Ways of Using English (Aboriginal Studies Press, 2013) 81–2.
1143 See John Gumperz, Discourse Strategies (Cambridge University Press, 1982) 13.
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Australia’s contemporary cultural and linguistic diversity is notable.1144 This heterogeneity, coupled with
‘constant social change’,1145 has transformed the notion of communication, adding to its complexity.1146
This is reinforced by Dr Eades, who concluded:
where participants in a conversation do not share culture, many of their expectations,
understandings and interpretations of the conversation are not shared. It is not sufficient to have
shared grammatical competence — much of our understanding of what people say depends, to a
significant extent, on features of shared sociocultural competence.1147

6.3.44
The inherent relationship between communication and culture poses a significant
question with respect to the role of a CP — how can cross-cultural communication best be facilitated?
Of particular importance to Aboriginal communities is the presence and input of a cultural advisor, to
ensure interactions are not lost in translation. An advisor who is culturally aware and competent can
facilitate effective communication. This notion was often expressed to SALRI in consultation.
6.3.45
As discussed in Part 7, the International Principles and Guidelines on Access to Justice for Persons
with Disabilities, prepared by the Special Rapporteur, endorse the presence of third parties, in addition
to a CP.1148 For Aboriginal persons, this arrangement assumes that the CP does not have the ability, in
addition to addressing the intellectual or physical communication need, to also assist with the cultural
factors impacting communication. In this circumstance, the CP will continue to operate as an
independent, trained person, who identifies the most appropriate means to ensure a vulnerable party
communicates effectively during legal processes/procedures and the second person will provide
cultural assistance. This cultural assistance goes beyond mere interpretation and whether they also
provide interpretation services will depend on the extent of the language barrier, and level of English
or Aboriginal English.
6.3.46
There may be instances where a language interpreter is required. If an Aboriginal person
only requires interpreting assistance and does not have a complex communication need, the CP scheme
will not be applicable. However, in circumstances where there is a complex communication need and
an interpreter is also required, both services should be made available. This raises a similar arrangement
observed in the context of a CP and a cultural advisor. The interpreter would be characterised as a
third party involved in providing a specialised skillset and expertise to assist the vulnerable person to
communicate in legal processes. Given the poor access to interpreters for Aboriginal languages, it may
be that the interpreter also acts as a cultural advisor, ensuring effective communication takes place. In
addition, of particular importance is rapport, trust and respect. In the context of Aboriginal peoples,
the CP may also act as an interpreter and cultural advisor — with each distinct role sharing a common
purpose — to facilitate communication. In these circumstances, the CP would be appropriately trained
and culturally aware and competent in their interactions with the client.
6.3.47
SALRI accepts that, whilst strictly speaking, the roles of language interpreter, cultural
advisor and CP are distinct and separate, there is a significant overlap, especially for Aboriginal
communities. SALRI has heard that cultural differences often play a large part in the communication

Ibid 7.
Ibid.
1146 Ibid.
1147 Diana Eades, Aboriginal Ways of Using English (Aboriginal Studies Press, 2013) 47.
1148 See also the discussion in Part 7; see further Special Rapporteur on the Rights of Persons with Disabilities,
International Principles and Guidelines on Access to Justice for Persons with Disabilities (Guidelines, August 2020) 16.
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difficulties for Aboriginal people in the justice system. Given the wide definition of complex
communication needs, which can encompass these cultural factors, SALRI considers the cultural
advisor envisaged under international law to be the equivalent of a CP assisting a witness with a culturebased communication need. 1149 SALRI accepts however that this person may not have the skills
necessary to assist with other intellectual or physical communication impairments and a second
specialist CP may be required for this. If there is then a language barrier it is possible an interpreter
would also be required meaning that three separate parties with distinct roles could be present to assist
the Aboriginal person. This is likely, in reality, be impracticable and/or inappropriate due to cost, the
availability of the parties, coordination of services and, for example, in the case of a vulnerable child
victim of sexual abuse or a vulnerable child accused of a crime, simply unworkable as well as
intimidating for the child involved. SALRI notes however these occasions are likely to be infrequent
due to the significant overlap in cultural CP and interpreter skills as well as CP skills with cultural
sensitivity which could assist in minimising the need for additional service providers.1150
6.3.48
The role of a CP must be clearly defined. Further, the role description must recognise and
accommodate the often-linked provision of interpreting assistance and/or cultural advisory work.

Kinship and Avoidance Relationships
6.3.49
Kinship has been described as ‘the glue that holds Aboriginal and Torres Strait Islander
societies together’. 1151 It ‘locates all Aboriginal and Torres Strait Islander peoples in networks of
belonging and webs of relationships that incorporate people, places, plants, animals and ancestors.’1152
These systems and kin terms vary, highlighting the diversity of culture.1153 Kinship systems prescribe
roles, obligations and responsibilities to kin.1154
6.3.50
An understanding of kinship and rules is integral to the role of CPs working with
Aboriginal communities. For example, in South Australian Western desert cultures, the name of an
individual who has passed away is changed into Kunmanara.1155 The name of the deceased is not used
for any other individual who bears that name — those with the same name are then referred to as
Kunmanara or Kunmana.1156 This is of particular relevance to legal proceedings which involve deceased
members of communities. A failure to acknowledge this cultural practice impacts communication with
the communities and rapport.1157 Another example concerns pictures of deceased ancestors. In some

SALRI notes that some parties in consultation supported the retention of the turn ‘cultural advisor’ to emphasise
the role of the CP to the court.
1150 SALRI was informed by lawyers from the ALRM as well as other parties that many interpreters for Aboriginal
clients already perform a role similar to that of the CP, by making the client feel culturally comfortable, and
explaining cultural factors which impact upon translation to the court.
1151 Bruce Pascoe and David Horton (eds), The Little Red Yellow Black Book: An Introduction to Indigenous Australia
(Australian Institute of Aboriginal and Torres Strait Islander Studies, 4 th ed, 2018) 25.
1152 Ibid.
1153 Ibid.
1154 Bruce Pascoe and David Horton (eds), The Little Red Yellow Black Book: An Introduction to Indigenous Australia
(Australian Institute of Aboriginal and Torres Strait Islander Studies, 4 th ed, 2018) 25.
1155 Law Society of South Australia, Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd
ed, March 2020) 40.
1156 Ibid. For example, John Citizen becomes Kunmanara Citizen.
1157 Ibid 40. The Commissioner for Aboriginal Children and Young People noted to SALRI that it is impossible to
anticipate what might bring up a cultural taboo. These are complex rules that can’t be learnt except by Aboriginal
1149
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communities, displaying pictures represents respect and pride, however, in other communities, it may
be a cultural taboo.1158 This is also relevant to legal proceedings, which may involve deceased members
of a community. The rules will vary according to the community. It is necessary to understand these
rules in order to undertake duties in a culturally competent, respectful and appropriate manner.
6.3.51
There are particular implications for Aboriginal peoples in rural and remote communities.
As reinforced in SALRI’s consultation, access to an appropriate CP and/or interpreter is limited for
geographically confined communities. This is attributed to logistical issues in travelling to and from
metropolitan Adelaide. In addition, the presence of kinship and avoidance relationships may limit the
pool of possible CPs and/or interpreters for rural and remote communities. This should not be
characterised as a barrier, but, rather, a consideration which requires flexibility in the operation of any
CP scheme. It highlights the importance of identifying the presence of an avoidance or conflict
relationship and preparing for alternative arrangements to ensure the client is not deprived of an
opportunity to engage a CP and/or interpreter. These considerations are best addressed through
productive co-design with Aboriginal Elders and community members.
6.3.52
The presence of an avoidance relationship is also significant. This refers to specific
relationships which prevent one individual from speaking to or addressing another or being in the
same room.1159 These relationships ‘are about respecting your family and are not about disrespect. The
term “poison” is also used to describe avoidance, this term is meant with respect. You do not touch
or go near poison.’1160 A common example of an avoidance relationship is between the individual and
his father-in-law. 1161 Another common ‘no room’ avoidance relationship is observed between a
mother-in-law and her son-in-law.1162 The possible presence of an avoidance relationship should be
considered when dealing with clients and interpreters. For the purposes of communication assistance,
this also extends to CPs.
6.3.53
When communicating within Aboriginal communities, certain cultural values are also
preserved during interactions. Direct questioning is generally considered rude in Aboriginal culture.1163
‘Silence is a positively valued communication style in Aboriginal and Torres Strait Islander society, and
may indicate an array of things.’1164 Long, silent pauses are accepted and expected, indicating that either
the individual is giving due attention to the matter at hand, as opposed to a marker of non‐cooperation
or deception, or silence is used when the speaker does not feel he or she has the authority to speak

people immersed in their own culture so need to be imparted by the presence of an appropriate communication
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about the matter at hand. 1165 Additionally, and most notably, avoidance of lengthy eye contact is
advised, as this may be considered ‘threatening’, ‘disrespectful’ and ‘rude’.1166 Unfortunately in the
police interview room or in court, a lack of eye contact is often seen to signal evasion or
untrustworthiness.1167
6.3.54
Culturally appropriate, sensitive and safe practices are best achieved through cultural
competence and awareness training. As aptly noted by the Law Society’s Protocols for Dealing with
Aboriginal Clients, engaging with Aboriginal clients is an enriching experience, which ‘deepens …[our]
appreciation of the first peoples of this country, and the manifold legal disadvantages which they have
faced since the time of colonisation’. 1168 Further, engagement with Aboriginal peoples fosters an
‘intercultural experience of great profundity and depth’.1169 Individuals who seek to work within a CP
scheme should understand, appreciate and respect cultural values when undertaking their role.
6.4

Communication Partners and the Criminal Justice System

6.4.1
It has been observed that ‘[t]he criminal courts have perpetuated the myth that everyone
is equal under the law and have failed to develop strategies for overcoming the differences in language,
culture and wealth which in reality place Indigenous defendants at such extreme disadvantage.’1170
6.4.2
SALRI acknowledges that the CP model in its application to Aboriginal communities
must reflect the well documented discrimination and inequality of Aboriginal communities within the
legal system and the major barriers in achieving access to justice that exist.1171 Any future reforms
concerning Aboriginal peoples and the criminal justice system cannot lose sight of these issues.
6.4.3
The structure and operation of the present criminal justice system does not adequately
accommodate Aboriginal peoples. The term ‘accommodate’ refers to the capability of the justice

Brendan O’Mahony, Ruth Marchant and Lorna Fadden, ‘Vulnerable Individuals, Intermediaries and Justice’ in
Gavin Oxburgh et al (eds), Communication in Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology,
Linguistics and Law Enforcement (John Wiley and Sons, 2016) 287, 304. See also J Kearins, ‘Factors Affecting
Aboriginal Testimony’ (1991) 16(1) Legal Service Bulletin 3; Australian Law Reform Commission, Seen and Heard:
Priority for Children in the Legal Process (Report No 84, 1997) [14.122]; Law Council of Australia, The Justice Project:
Aboriginal and Torres Strait Australians (Final Report, August 2018) 32.
1166 Brendan O’Mahony, Ruth Marchant and Lorna Fadden, ‘Vulnerable Individuals, Intermediaries and Justice’ in
Gavin Oxburgh et al (eds), Communication in Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology,
Linguistics and Law Enforcement (John Wiley and Sons, 2016) 287, 304. See also Dean Mildren, ‘Redressing the
Imbalance Against Aboriginals in the Criminal Justice System’ (1997) 21(1) Criminal Law Journal 7 Law Society of
South Australia, Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd ed, March 2020)
41.
1167 Brendan O’Mahony, Ruth Marchant and Lorna Fadden, ‘Vulnerable Individuals, Intermediaries and Justice’ in
Gavin Oxburgh et al (eds), Communication in Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology,
Linguistics and Law Enforcement (John Wiley and Sons, 2016) 287, 304; Judicial Commission of New South Wales,
Equality before the Law Benchbook (Bench Book, 2019) [2.3.3.1].
1168 Law Society of South Australia, Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd
ed, March 2020) 21.
1169 Ibid.
1170 Heather Douglas, ‘The Cultural Specificity of Evidence: The Current Scope and Relevance of the Anunga
Guidelines’ (1998) 21(1) University of New South Wales Law Journal 27 quoting Heather McRae, Garth Nettheim and
Laura Beacroft, Indigenous Legal Issues (Law Book Company, 2nd ed, 1997) 362.
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system to be culturally responsive and inclusive. This requires the implementation of practical measures
to facilitate and ensure cultural appropriateness, sensitivity and safety.
6.4.4
These issues are longstanding. One development of the criminal justice system to
accommodate Aboriginal suspects, as raised to SALRI by Mr Lindsay QC, Brendan O’Mahony and
others, is provided by the Anunga Rules and similar guidelines1172 that generally apply in the police
interview of Aboriginal suspects. 1173 Although the rules are somewhat dated, they still remain of
relevance and application and remain widely cited1174 (though the Anunga Rules arguably may require
revision and updating as noted to SALRI in consultation by Anh Caprile).
6.4.5
are:
1.
2.
3.
4.

There are nine rules, but four are of particular application for Aboriginal suspects. These
Where necessary an interpreter should be present ‘unless he is as fluent in English as the average white man
of English descent’.
Where practicable, a suitable ‘prisoner’s friend’ should be present. 1175
‘Great care should be taken in administering the caution’ and the officer should ensure it is understood,
noting this may prove difficult.
‘Great care’ should be taken to formulate and avoid leading questions.1176

6.4.6
O’Mahony, Marchant and Fadden raise the Anunga Rules as part of the background and
context to the role and value to Aboriginal communities of the CP role.1177 The authors examine the
now familiar issues confronting Aboriginal parties within the justice system through discussion of a
case involving an Aboriginal woman, ‘Daphne’, accused of the murder of her violent spouse where
Michael Cooke acted as an ‘intermediary’ and helped navigate some of the language and cultural issues
and misunderstandings that arose for the lawyers and court.1178 O’Mahony et al commend this as an

In South Australia, the specific requirements applying to SAPOL in respect of Aboriginal suspects appear in
SAPOL’s Standing Orders.
1173 These Rules have been applied in the Northern Territory and elsewhere on many occasions. See, for example, R
v Ajax (1977) 17 SASR 88, R v Collins (1980) 31 ALR 257, R v Clevens (1981) 55 FLR 453, R v Jabarula (1984) 11 A
Crim R 131, R v Gudabi (1984) 52 ALR 133, R v Butler [No 1] (1991) 102 FLR 341, R v Webb (1994) 74 A Crim R
436, R v Echo (1997) 136 FLR 451, R v Jako [1999] NTSC 46, R v Nagawalli [2009] NTSC 25, R v Age [2011] NTSC
104, R v Brady [2012] SADC 3, R v Applebee (1995) 79 A Crim R 554.
1174 See, for example, Heather Douglas, ‘The Cultural Specificity of Evidence: The Current Scope and Relevance of
the Anunga Guidelines’ (1998) 21(1) University of New South Wales Law Journal 27; Dina Yehia, Admissibility of
Admissions: Aboriginal and Torres Strait Islanders Suspects (Public Defenders Paper, 2012),
<https://www.publicdefenders.nsw.gov.au/Documents/admissibilityofadmissionsatsisuspects.pdf>;
Trevor
Riley, ‘Aborigines and the Court: The Northern Territory Experience’ (2013) 11(2) Judicial Review 177; Les
McCrimmon, ‘The Uniform Evidence Act and the Anunga Guidelines: Accommodation or Annihilation?’ (2011)
2(2) Northern Territory Law Journal 91; Diane Eades, ‘Communicating the Right to Silence to Aboriginal Suspects:
Lessons from Western Australia v Gibson’ (2018) 28(1) Journal of Judicial Administration 4.
1175 This should be someone who the suspect has confidence in and is able to offer support. See R v Gudabi (1984) 52
ALR 133, 140. It should not be someone in a position of authority over the suspect or someone who is nothing
more than ‘a piece of appropriate furniture’: Heather Douglas, ‘The Cultural Specificity of Evidence: The Current
Scope and Relevance of the Anunga Guidelines’ (1998) 21(1) University of New South Wales Law Journal 27, 39-41,
quoting R v Butler [No 1] (1991) 102 FLR 341, 346 n 11.
1176 R v Anunga (1976) 11 ALR 412, 412.
1177 Brendan O’Mahony, Ruth Marchant and Lorna Fadden, ‘Vulnerable Individuals, Intermediaries and Justice’ in
Gavin Oxburgh et al (eds), Communication in Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology,
Linguistics and Law Enforcement (John Wiley and Sons, 2016) 287, 305.
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Ibid 306–8 quoting Michael Cooke, ‘Interpreting in a Cross‐Cultural Cross‐Examination: An Aboriginal Case
Study’ [1995] (113) International Journal of the Sociology of Language 99. Cooke discusses a Western Australian case of
an Aboriginal woman – referred to with the pseudonym ‘Daphne’ — who was charged with the murder of her
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effective use of the CP role so ‘that a linguistically vulnerable witness can be accommodated and
participate fully’.1179 O’Mahony et al, perhaps charitably, observe ‘the Australian justice system’s use of
intermediaries is by no means a perfect solution’.1180 The authors elaborate:
In no other part of the English speaking world have intermediaries been formally engaged by
investigators or the courts to facilitate understanding where cross‐cultural language issues alone,
such as those described in this section, threaten to derail clear communication, although there have
been occasions when intervention would be appropriate … While the assistance of an intermediary
might not be warranted [elsewhere] … investigators, lawyers, judges and jury members should all
be informed that the discourse features comprising this variety of English [by Australian
Aboriginal communities] are not markers of deception, non‐cooperation or untrustworthiness but
are language differences. Little ground has been gained thus far in that regard and disabusing the
legal profession and the public of these linguistic prejudices and preconceptions is yet to happen.

6.4.7
The lack of research and commentary into the application and implications of the CP role
for Aboriginal communities is telling. It is clear from SALRI’s consultation, even if there is an absence
of specific research on point, that the CP role has considerable application and benefit for Aboriginal
communities, whether they be used for victims, witnesses, suspects or accused.

Youth Detention in South Australia
6.4.8
The position of Aboriginal children in the justice system is a subject of much concern.1181
The ‘close association between child protection and criminal offending’ 1182 and the ‘pronounced
crossover’ 1183 of children, especially Aboriginal children, between out-of-home care and juvenile
detention is notable.1184 The high rates of Aboriginal children in both the juvenile justice criminal
system and in child protection and the ‘crossover’ between these was raised to SALRI, including by
the South Australian Commissioner for Children and Young People and the Commissioner for
Aboriginal Children and Young People. The potential application of the CP role to assist children,
especially Aboriginal children, in not only the criminal justice system but also the child protection

partner. In her police interview, Daphne had no opportunity to present details of the violence and torture her
partner had subjected her to. It was only when she wrote an account for her lawyer, while she was in prison
awaiting trial, that vital details emerged which presented the stabbing in a very different light. Cooke explains that
the way in which the police interview had been conducted had resulted in ‘disrupting or prematurely closing’
Daphne’s story: at 283 (although there was no suggestion that this was the intention of the officers involved). In
contrast, in her examination-in-chief, her lawyer allowed her to give her own narrative account of her story,
interspersed by very few questions. Being able to present her own story in this way, and not structured by questions,
enabled Daphne to present a rather different account from the one which had been structured and limited by
questions in the police interview. The person whose identity in the police interview was that of a killer, emerged
during her courtroom evidence as a ‘courageous victim’: at 279. Hearing Daphne her tell her own story, the
prosecutor dropped the wilful murder charge, substituting it with manslaughter, to which Daphne pleaded guilty.
See also Diana Eades, ‘Telling and Retelling Your Story in Court: Questions, Assumptions and Intercultural
Implications’ (2008) 20(2) Current Issues in Criminal Justice 209.
1179 Brendan O’Mahony, Ruth Marchant and Lorna Fadden, ‘Vulnerable Individuals, Intermediaries and Justice’ in
Gavin Oxburgh et al (eds), Communication in Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology,
Linguistics and Law Enforcement (John Wiley and Sons, 2016) 287, 308.
1180 Ibid. SALRI suggests this is a considerable understatement!
1181 Law Council of Australia, The Justice Project: Children and Young People (Final Report, August 2018) 50–5.
1182 Royal Commission into the Protection and Detention of Children in the Northern Territory (Final Report, November 2017)
Vol 3B, 6.
1183 Ibid 7.
1184 Law Council of Australia, The Justice Project: Children and Young People (Final Report, August 2018) 55–60.
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system was repeatedly expressed to SALRI,1185 including by the South Australian Commissioner for
Children and Young People and the Commissioner for Aboriginal Children and Young People.
6.4.9
SALRI was told in consultation by many parties that any policy or practical framework
for a CP model must consider the impact of youth detention. The situation of Aboriginal children and
youths in South Australia should inform the role description of a CP. In May 2021, the Office of the
Guardian for Children and Young People published concerning findings regarding Aboriginal children
and youths (aged 10–17 years of age) in care and/or detention.1186
6.4.10

The Office of the Guardian for Children and Young People found that:
at every stage of contact with the criminal justice system, Aboriginal children are overrepresented.
Aboriginal children are significantly more likely than their non-Aboriginal peers to be referred to
court rather than receive a caution, and be arrested rather than issued with a caution or
diversion.1187

6.4.11
Aboriginal children and youths continue to be acutely over-represented in the juvenile
criminal justice system. Statistics reveal 51.8% of the average daily population in Kurlana Tapa Youth
Justice Centre are Aboriginal.1188 Further, the rate of Aboriginal children and youths in detention is
22.7 times higher than non-Aboriginal children.1189 Another stark statistical difference relates to the
rates of youth diversions by police between Aboriginal and non-Aboriginal offenders. Data revealed
youth diversions are at their lowest rate since the inception of record-keeping:
[It was found] 23.3 per cent of alleged Aboriginal offenders being diverted away from court. This
contrasts with the rate of 55.6 per cent for non-Aboriginal youth, which are at their highest rate
since records began. The gap between youth diversions for alleged Aboriginal and non-Aboriginal
offenders is at its widest point since reporting began.1190

SALRI notes that children who are currently the subject of child protection proceedings are appointed an
independent advocate. However, while this person is a trained legal practitioner, they are not part of that child’s
community and the level of their cultural knowledge is not assessed by a court. As one Aboriginal organisation
highlighted to SALRI: ‘Cultural awareness training is not enough to understand and support Aboriginal people,
while cultural sensitivity is vital it cannot be achieved by undertaking a course and must be continuously updated
and practiced.’ Therefore, a CP to assist the child’s interactions with the advocate could allow the child’s cultural
needs to be better understood by the court and, any outcome, could be better explained to the child in a culturally
appropriate way. Lawyers from the ALRM raised the independent children’s advocates as the ‘obvious’ place to
include a CP in these proceedings. Additionally, SALRI heard that parents in these proceedings would also benefit
from the assistance of a CP, often for intellectual or physical communication needs but also to ensure they
understand, in a cultural framework, the impact of what is occurring and how to engage with the Court and the
Department of Child Protection.
1186 Office of the Guardian for Children and Young People, Snapshot of South Australian Aboriginal Children and Young
People in Care and/or Detention from the Report on Government Services 2021 (Report, May 2021).
1187 Ibid 1; see also Sophie Trevitt and Bill Browne, The Australia Institute, Raising the Age of Criminal Responsibility
(Discussion Paper, July 2020).
1188 Office of the Guardian for Children and Young People, Snapshot of South Australian Aboriginal Children and Young
People in Care and/or Detention from the Report on Government Services 2021 (Report, May 2021) 2, 21.
1189 Ibid 3.
1190 Office of the Guardian for Children and Young People, Snapshot of South Australian Aboriginal Children and Young
People in Care and/or Detention from the Report on Government Services 2021 (Report, May 2021) 19. See also, for example,
Stephanie Richards, ‘“Disturbing” Rate of SA Aboriginal Children Sent to Court’, In Daily (online, 14 May 2021),
<https://indaily.com.au/news/2021/05/14/disturbing-rate-of-sa-aboriginal-children-sent-tocourt/#:~:text=A%20report%20released%20yesterday%20by,record%20keeping%20began%20in%202008>.
Just under half of the children in juvenile detention in Australia are Indigenous. Indigenous children are about 17
1185
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6.4.12
These practices translate to greater rates of detention for Aboriginal children. Despite
these figures, the Report also noted that ‘very few’ children and youth detained in Kurlana Tapa Youth
Justice Centre are found guilty by a court and ultimately sentenced to detention.1191 Rather, the majority
of children are detained in police custody until a court appearance and/or are held on remand waiting
trial, the duration of which may be months.1192 This trend continues to occur, ‘despite numerous human
rights instruments which require that children and young people are only detained as a last resort, and
for the minimum period of time possible.’1193
6.4.13
The CP model could offer a significant measure to address some of the issues facing
Aboriginal children where the presence of a complex communication need is very likely. The CP’s role
should foster a culturally safe environment, by acting as a conduit to ensure communication is culturally
sensitive and effective and is not misinterpreted or misunderstood.
6.5

Communication Barriers for Aboriginal Witnesses

6.5.1
The following factors below have been identified as relevant to define the scope and role
of a CP. They also serve to highlight the significant outcomes of miscommunication and the barriers
to access to justice experienced by Aboriginal peoples.

Cultural and Linguistic Differences
6.5.2
Linguistic differences are a key consideration when assessing and determining the role of
a CP. As noted earlier, communication encompasses expressive and receptive language. This refers to
differences in the use of words, the existence of words, interpretation of words and methods of
communication. These inherent differences in language mean that Aboriginal people who speak
English or Aboriginal English are still ‘liable to be misunderstood’.1194 There are many English words
that do not have an equivalent translation or meaning in Aboriginal culture and language. For example,
the term ‘kill’ means to physically hurt someone (to hit or punch), ‘deadly’ means good and ‘hidin’
means to physically assault.1195 The significant difference in Western interpretations of these words is
apparent. It also highlights the inherent risk of misunderstanding within the context of criminal law
and the dire consequences. In the absence of cultural awareness and understanding of these linguistic
differences, the rights and liberty of Aboriginal peoples may be undermined.

times to be under supervision in the juvenile justice system than non-Indigenous children and more than 18 times
as likely as non-Indigenous young people to be in detention: Australian Institute of Health and Welfare, Youth
Justice in Australia 2019–20 (Report, 2021) 37, 43.
1191 Office of the Guardian for Children and Young People, Snapshot of South Australian Aboriginal Children and Young
People in Care and/or Detention from the Report on Government Services 2021 (Report, May 2021) 20.
1192 Ibid 20. SALRI was told by lawyers from the ALRM and others that many of the Aboriginal children held on
remand are charged with relatively minor crimes and are part of the ‘crossover’ with the child protection system.
1193 Ibid.
1194 Dean Mildren, ‘Redressing the Imbalance Against Aboriginals in the Criminal Justice System’ (1997) 21(1) Criminal
Law Journal 7, 8.
1195 Law Society of South Australia, Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Protocols, 3rd
ed, March 2020) 50–1.
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6.5.3
The use of language and the need for the Anunga Rules was illustrated in the case of R v
1196
Izumi, an Aboriginal woman from Injinoo, Cape York Peninsula.1197 She was accused of two counts
of the attempted murder of an Aboriginal man and was refused bail. The case challenged the
admissibility of incriminating admissions obtained during a police interview, which was relevant to her
intent at the time of the stabbings. First, it was argued the interview did not adhere to the Anunga
Rules.1198 Second, given English was not Mrs Izumi’s first language (which was Torres Strait Creole),
there was ambiguity in the words she used to respond to questions.1199
6.5.4
Mrs Izumi requested the presence of a support person (called a ‘prisoner’s friend’ in
Anunga), who was unable to attend. Instead, a uniformed Aboriginal community policewoman was
asked to be present, to assist communication. The admissibility of the following passage was in
question:
SERGEANT CRAWFORD: Can you tell us what you were thinking about, why you picked up the
knife, what were you going to do with it, what did you want to do with it?
MRS IZUMI: I just wanted to stab him.
C: Can you tell us whereabouts you cut him with the knife?
I: The chest.
C: About near his heart area?
I: Somewhere around there.
C: Do you agree that by stabbing someone in the chest with a knife that there is a possibility that
stabbing with a knife could cause some serious injury or even death?
I: Yeah.
C: Can you tell us, what I want to ask you is that did, at the time you were just walking up with the
knife in your hand to cut him with it, can you tell us what you wanted to do to him?
I: I wanted to kill him with that thing.1200

6.5.5
Following evidence provided by a qualified linguist, who spoke Torres Strait Creole, it
was apparent that Mrs Izumi was speaking in her native language.1201 As a result, the meaning of words
used such as ‘kill’, does not share the same meaning as their English language counterparts. Further,
the conversation was facilitated by males in a position of authority, with whom discussing intimate

(Supreme Court of Queensland, Cullinane J, 22 May 1995).
Patricia Tresize, ‘Use of Language and the Anunga Rules: R v Jean Denise Izumi’ (1996) 3(80) Aboriginal Law Bulletin
17.
1198 Ibid.
1199 Ibid. See also a discussion of the similar issues in Daphne’s case, see Brendan O’Mahony, Ruth Marchant and
Lorna Fadden, ‘Vulnerable Individuals, Intermediaries and Justice’ in Gavin Oxburgh et al (eds), Communication in
Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology, Linguistics and Law Enforcement (John Wiley
and Sons, 2016) 287, 306–8.
1200 Patricia Tresize, ‘Use of Language and the Anunga Rules: R v Jean Denise Izumi’ (1996) 3(80) Aboriginal Law
Bulletin 17.
1201 Ibid.
1196
1197
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matters is a source of shame.1202 Cullinane J found the ‘prisoner’s friend’ was unsuitable and was not a
person ‘whom the accused could look to for support or by whom she would feel supported.’1203
6.5.6
This case highlights the cultural and language barriers which can prove so problematic for
Aboriginal people within the criminal justice system. It undermines the right to a fair trial and a person’s
ability to effectively participate in the proceedings and provide their best evidence.1204

Gratuitous Concurrence
6.5.7
A source of much concern (as often raised in SALRI’s consultation) is gratuitous
concurrence – a practice commonly used among some Aboriginal communities, in which a person will
‘freely say ‘yes’ in response to a yes/no question, regardless of their understanding of the question or
their belief in the truth or falsity of the proposition.’1205 The occurrence of this social phenomenon has

Ibid.
Heather Douglas, ‘The Cultural Specificity of Evidence: The Current Scope and Relevance of the Anunga
Guidelines’ (1998) 21(1) University of New South Wales Law Journal 27, 40.
1204 See also R v Kina [1993] QCA 480. The case of Robyn Kina, an Aboriginal woman, is also telling in this context.
Ms Kina was convicted after a one day trial of the murder of her violent de facto husband in 1988, and her original
appeal failed. She did not call or give evidence at trial. Neither the trial court nor the original appellate court were
made aware of the circumstances that gave rise to the killing. Her life since childhood had ‘been filled with trauma,
abuse and hardship’. It was only during a television interview that Ms Kina disclosed information about the abuse
and sexual violence that she had suffered, and that the deceased had threatened to perpetrate on her young niece.
Other witnesses supported this account. A subsequent petition to the Governor of Queensland was made,
describing the ‘problems, difficulties, misunderstandings and mishaps occurring in the communication of my
instructions to the Lawyers who prepared my case and represented me upon my appeal giving rise to the grounds
that her trial had been unfair, and that Kina was the victim of a miscarriage of justice’: Katherine Biber, ‘Fact
Finding, Proof and Indigenous Knowledge’ (2010) 35(4) Alternative Law Journal 208, 209. The Governor referred
the case for a second appeal. It was revealed at her second appeal that none of the lawyers ‘who acted for the
appellant received any training or instructions concerning how to communicate or deal with Aborigines or
Islanders’: Karen Pringle, ‘R v Robyn Bella Kimba’ (1994) 3(67) Aboriginal Law Bulletin 14. Dr Eades, an expert in
Aboriginal language, testified that: ‘the manner in which information has emerged in Robyn’s story is totally
consistent with her Aboriginality … even though this may seem extraordinary to a non-Aboriginal person … given
her limited “bicultural competence” at the time of the killing and her trial, the appellant would have been unlikely
to reveal sensitive or significant information unless a person communicated with her in the Aboriginal way, which
does not involve direct questions … the extent of the information which she would have been willing to provide
would have been affected by the degree of trust which she felt in the person with whom she was speaking; her
sense of family responsibility would have obstructed her ability or willingness to involve her niece and “shame her
sister” … the passage of time would have allowed her to prepare to reveal the sensitive details of the deceased's
threat to her niece, with its family significance’: at 14. Dr Eades explained why Ms Kina had accepted the advice
of her lawyers not to testify at her trial: ‘[S]imply put, she did not have a close relationship with them and her
Aboriginal way of dealing with “white business” such as the Court, would guide her not to oppose her lawyers’: at
14. The second appeal was allowed and the DPP decided not to proceed with a retrial given Ms Kina had spent
several years in prison and other factors. See also Diana Eades, ‘Legal Recognition of Cultural Differences in
Communication: The case of Robyn Kina’ (1996) 16(3) Language and Communication 215.
1205 Lorana Bartels, Research in Practice: Police interviews with vulnerable adult suspects (Report No 21, July 2011) 3–4. See also
Diane Eades, Courtroom Talk and Neocolonial Control (Mouton de Gruyter, 2008) 103–104; Diana Eades, ‘Judicial
Understandings of Aboriginality and Language Use’ (2016) 12(4) Judicial Review 471, 476; Dean Mildren,
‘Redressing the Imbalance against Aboriginals in the Criminal Justice System’ (1997) 21 Criminal Law Journal 7;
Brendan O’Mahony, Ruth Marchant and Lorna Fadden, ‘Vulnerable Individuals, Intermediaries and Justice’ in
Gavin Oxburgh et al, Communication in Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology,
Linguistics and Law Enforcement (John Wiley and Sons Ltd 2016) 287, 304.
1202
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been documented from the mid-1800s.1206 The risk of gratuitous concurrence is of obvious concern in
the context of a criminal investigation, police interview or trial.1207
6.5.8
This is reinforced by Dr Eades, who states ‘[o]nce a person has agreed to a proposition in
a context such as a police interview, it can have life-changing implications’.1208 As Rachel Lane of the
ALRM told SALRI, ‘the damage has been done’ and it is very difficult to undo the incriminating effect
of an apparent admission in these circumstances.
6.5.9
The ALRC referred to the risk of a culturally informed ‘deference to authority’ which can
‘lead to a propensity to give answers thought to be expected rather than to state what actually occurred’
in interactions with the police or at court.1209 SALRI was often told by legal and health practitioners
who work with Aboriginal communities that gratuitous concurrence remains a real issue in South
Australia. Lawyers from the ALRM explained that it is exceedingly common among Aboriginal
defendants because it is seen as a means by which a stressful situation such as a police interview can
be ended as quickly as possible. The commissioner for Aboriginal Children and Young People
highlighted to SALRI that this is even more likely for Aboriginal children who are in a further
compromised position of power due to their age.
6.5.10
The incidence of gratuitous concurrence renders at least some Aboriginal people more
‘suggestible’, creating a risk of misunderstanding during police interviews and court processes (such as
examination-in-chief and cross-examinations).1210 For example, Justice Mildren, a leading Northern
Territory judge, on occasion has disallowed the use of leading questions to Aboriginal witnesses in the
courtroom due to concerns of gratuitous concurrence.1211
6.5.11
Cross-examination questioning is an area in which Aboriginal people are particularly
vulnerable and increasingly liable to suggestibility. This was exemplified in the 1995 Pinkenba Case —
which involved the abduction of three Aboriginal children (aged 12, 13 and 14 years) by police officers
in Brisbane.1212 The children were unlawfully deprived of their liberty when six police officers took
them from a shopping mall and left them 14 kilometres away in an industrial wasteland.1213 The children
had to find their way back to the city on their own. They were not charged with any offence or taken

Diana Eades, ‘Judicial Understandings of Aboriginality and Language Use’ 12(4) Judicial Review 471, 476. In 1936,
Strehlow noted this fact: ‘The White man putting the questions will usually receive answers which are calculated
to avoid trouble or to excite his pleasure: he will be given the information which he desires to get’: TG Strehlow,
‘Notes on Native Evidence and its Value’ (1936) 6(3) Oceania 325, 334.
1207 Law Council of Australia, The Justice Project: Aboriginal and Torres Strait Australians (Final Report, August 2018) 31.
1208 Lorana Bartels, Australian Institute of Criminology, Research in Practice: Police Interviews with Vulnerable Adult Suspects
(Report No 21, July 2011) 4 quoting Diana Eades, Sociolinguistics and the Legal Process (Multilingual Matters, 2010)
91.
1209 Australian Law Reform Commission, Recognition of Aboriginal Customary Laws (Report No 31, 1986) [546].
1210 Diana Eades, ‘Judicial Understandings of Aboriginality and Language Use’ 12(4) Judicial Review 471, 481.
1211 Ibid. See also Dean Mildren, ‘Redressing the Imbalance against Aboriginals in the Criminal Justice System’ (1997)
21(1) Criminal Law Journal 7, 11; R v Anunga (1976) 11 ALR 412; Dumoo v Garner (1998) 7 NTLR 129, 142; Hall v
Police (SA) [1999] SASC 197, [193]–[195]; R v D (2003) 139 A Crim R 509, 512 [11].
1212 Diana Eades, ‘Cross Examination of Aboriginal Children: The Pinkenba Case’ (1995) 3(75) Aboriginal Law Bulletin
11; see also Laura-Leigh Manville and Barbara Ann Hocking, ‘A Case to Answer: How the Criminal Justice System
has Failed Aboriginal Australians’ (1997) 2(2) Themis 33.
1213 Diana Eades, ‘Cross Examination of Aboriginal Children: The Pinkenba Case’ (1995) 3(75) Aboriginal Law Bulletin
11.
1206
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to a police station.1214 During the committal hearing of the police officers, the children gave evidence
and were subject to culturally inappropriate lines of questioning during cross-examination. Dr Eades,
who attended the second day of the hearing, observed ‘[s]ignificant differences between Aboriginal
and non-Aboriginal ways of using English often lead to communications difficulties. In this hearing,
these difficulties were often exacerbated by the cross-examining style of counsel for the police
officers.’1215
6.5.12
During cross-examination, gratuitous concurrence was repeatedly observed.1216 Consistent
with cultural norms, gratuitous concurrence was employed as a strategy to deal with questioning where
there is a serious power imbalance between the interviewer and interviewee.1217 Dr Eades highlighted
the following passages from a cross-examination, to illustrate the operation of gratuitous concurrence
and its significant implications:
And you knew when you spoke to these six police in the Valley that you didn’t have to go anywhere
with them if you didn’t want to, didn’t you? — No.
You knew that, Mr …, I’d suggest to you, please do not lie. You knew that you didn’t have to go
anywhere if you didn’t want you [sic], didn’t you? Didn’t you. Didn’t you, Mr …? — Yep.
Why did you just lie to me? Why did you just say ‘no’, Mr … You want me to suggest a reason to
you, Mr … The reason was this, that you wanted this Court to believe that you thought that you
had to go with the police, isn’t that so? — Yep.
And you lied to the Court, trying to — you lied to the Court trying to put one over the Court,
didn’t you? -No.
That was your reason, Mr …, wasn’t it? Wasn’t it? Wasn’t it, Mr …? — Yep.
Yes. Because you wanted the Court to think that you didn't know that you could tell these police
you weren’t going anywhere with them. That was the reason, wasn’t it? Wasn’t it? — Yes.1218

6.5.13
Gratuitous concurrence rendered the children’s testimony as contradictory, discrediting
their account and reliability. However, when viewed and understood through the appropriate cultural
and linguistic lens, the children were merely adhering to a common cultural communicative practice.
Due to the absence of knowledge and understanding of cultural and linguistic differences, a literal
interpretation was adopted. This, in addition to other inappropriate cultural practices during the
hearing (for example, understanding the role of silence), led to a finding by the Magistrate that there
was insufficient evidence to proceed to trial.1219
6.5.14
Cultural awareness training and the input of a suitable CP may be an effective means to
ensure gratuitous concurrence does not unfairly impact the outcome of a criminal investigation or trial.
Adversarial practices and questioning must adapt to the vulnerable witness, defendant, accused or

Ibid.
Ibid
1216 Brendan O’Mahony, Ruth Marchant and Lorna Fadden, ‘Vulnerable Individuals, Intermediaries and Justice’ in
Gavin Oxburgh et al (eds), Communication in Investigative and Legal Contexts: Integrated Approaches from Forensic Psychology,
Linguistics and Law Enforcement (John Wiley and Sons, 2016) 287, 305–6.
1217 Diana Eades, ‘Cross Examination of Aboriginal Children: The Pinkenba Case’ (1995) 3(75) Aboriginal Law Bulletin
11.
1218 Ibid.
1219 Ibid.
1214
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victim, not the other way round.1220 In doing so, linguistic differences and cultural communication
practices must be considered to seek to avoid any misunderstanding or misinterpretation. CPs are best
placed to ensure parties employ culturally relevant and appropriate communication strategies.

The Need for an Interpreter
6.5.15
The roles of an interpreter and CP and their intersection in the context of an Aboriginal
client was often noted to SALRI (as were the major difficulties in securing appropriate interpreters).1221
6.5.16
An important consideration in legal proceedings for many Aboriginal people is the
involvement of an interpreter and the implications of this for the role of a CP. Under s 14 of the
Evidence Act 1929 (SA), a witness is entitled to an interpreter where English is not their native language
and they are not ‘reasonably fluent’ in English.1222 An accused’s right to an interpreter is also detailed
under the Summary Offences Act 1953 (SA).1223 These statutory entitlements reflect fundamental common
law principles.
6.5.17
In Police v Frank,1224 for example, the right of an accused to obtain the assistance of an
interpreter was examined. In this case, a Pitjantjatjara man appeared before the Magistrate’s Court,
without an interpreter. Sulan J held that, where an accused requires an interpreter, proceedings should
be stayed until an interpreter is acquired.1225 Sulan J held ‘[t]he court has an inherent power to stay
criminal proceedings which will result in an unfair trial. A right to a fair trial, or a fair hearing in the
case of sentencing, is a central pillar of our criminal justice system.’1226 Sulan J elaborated:
It is a fundamental right which must be afforded to all defendants who face criminal prosecutions
to have an interpreter who can explain the nature of the proceedings and ensure that a defendant
understands what is being said in court. It is not uncommon during counsels’ submissions on
sentence that a defendant will correct counsels’ submissions, or instruct counsel to add something
that has not been put to the Court which is of relevance. A failure to afford a defendant an interpreter,
in circumstances where the defendant cannot understand the proceedings, will render proceedings unfair. If the Court

R v Lubemba [2015] 1 WLR 1579.
See also Law Council of Australia, The Justice Project: Aboriginal and Torres Strait Australians (Final Report, August
2018) 4, 45–6.
1222 Evidence Act 1929 (SA) s 14.
1223 See Summary Offences Act 1953 (SA) s 79A(1)(b)(ii) for entitlement to an interpreter during a police interrogation
and s 83A which imposes an obligation on police officers to obtain the services of an interpreter in cases where a
person is entitled to be assisted by an interpreter.
1224 [2007] SASC 288.
1225 Police v Frank [2007] SASC 288, [68].
1226 Ibid. The High Court in Dietrich v The Queen (1992) 177 CLR 292, held a court may exercise powers to prevent an
abuse of process or miscarriage of justice. This extends to the prevention of a prosecution of a criminal proceeding
if the resulting trial is unfair. This, in effect, imposes an obligation on courts to ensure steps are taken to prevent
any abuse or miscarriage of justice, where necessary measures to facilitate a fair trial are withheld. Deane J held:
If, for example, available interpreter facilities, which were essential to enable the fair trial of an unrepresented
person who could neither speak nor understand English, were withheld by the Government, a trial Judge
would be entitled and obliged to postpone or stay the trial and an appellate court, in the absence of
extraordinary circumstances, be entitled and obliged to quash any conviction entered after such an inherently
unfair trial. Again, if the Government failed to provide the ordinary facilities necessary to enable an accused
held in custody to attend his trial, the trial Judge would be entitled and obliged to postpone or stay the trial
and, in the absence of such a stay or postponement, an appellate court would be entitled and obliged to
quash any conviction: at 301.
1220
1221
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is unable to provide an interpreter and the defendant is, therefore, unable to receive a fair hearing, the Court possesses
the power to stay the proceedings [emphasis added].1227

6.5.18
Access to a competent interpreter is an essential right and should be recognised as a
communication assistance measure within the context of a CP scheme. Criminal proceedings present
additional challenges, in that interpreters may not be familiar with court processes or procedures.1228
However, a CP, who is appropriately trained to participate in criminal processes or procedures, can be
the necessary conduit to facilitate communication with the court. In practice, where an Aboriginal
person requires interpreting assistance and a CP, both parties should be made available and be present
during criminal proceedings. Each has a distinct role to ensure the provision of accurate
communication between an Aboriginal person and a police officer, lawyer or court.1229
6.5.19
In the context of Aboriginal communities, a CP scheme will challenge current
longstanding adversarial practices. The role of a CP and the need for an interpreter and/or a cultural
advisor will introduce a new paradigm of communication assistance necessary in the criminal and civil
justice systems. Processes and procedures should adapt to the vulnerable witness, defendant, accused
or victim. The role of a CP, whilst not a ‘magic bullet’, can serve as an important tool to help ensure
communication is effective and culturally appropriate. This role may be extended in the context of
Aboriginal communities, as cultural safety and awareness should inform the CP’s role. Culture,
language and communication are inextricably linked — effective communication can only be achieved
when relevant parties involved in the legal process are culturally aware and literate in dealing with
Aboriginal communities.
6.6

Communication Partners and Family Violence

6.6.1
A key issue that was raised to SALRI throughout its consultation was the issue of family
1230
violence in Aboriginal communities, and the potential impacts and complications this would raise
for the use of CPs in this context.1231

Aboriginal People’s Experiences of Family Violence
6.6.2
Nationally, Aboriginal and Torres Strait Islander people experience family violence at a
significantly higher rate than the broader community.1232

Police v Frank [2007] SASC 288, [70] (emphasis added).
See Dean Mildren, ‘Redressing the Imbalance Against Aboriginals in the Criminal Justice System’ (1997) 21(1)
Criminal Law Journal 7, 9.
1229 For a detailed discussion of the role of an interpreter, CP and cultural advisor, see above [6.3.36 – 6.3.48].
1230 The term ‘family violence’ is typically preferred over the use of ‘domestic violence’ by Aboriginal communities as
it more accurately describes the circumstances in which this violence occurs — not just from intimate partners,
but within a ‘broad range of kinship relationships’. See Special Taskforce on Domestic and Family Violence in
Queensland, Not Now, Not Ever: Putting an End to Domestic and Family Violence in Queensland (Report, February 2015)
71; Dorinda Cox, Many Young and Alison Bairnsfaither-Scott, ‘No Justice Without Healing: Australian Aboriginal
People and Family Violence’ (2009) 30(1) Australian Feminist Law Journal 151, 152.
1231 The potential use of the CP role for victims of family violence generally, noting the effects of trauma as a complex
communication need, was often raised to SALRI in consultation. This section focuses on the particular
implications for Aboriginal communities. See also above [2.2.5]–[2.2.6] for general discussion of family violence.
1232 Dorinda Cox, Many Young and Alison Bairnsfaither-Scott, ‘No Justice Without Healing: Australian Aboriginal
People and Family Violence’ (2009) 30(1) Australian Feminist Law Journal 151, 152; Australian Law Reform
1227
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6.6.3
There are well documented concerns regarding the situation of Aboriginal victims and
witnesses within the justice system, especially relating to family violence1233 and/or sexual assault1234
(noting that sexual violence is often a form of family violence).1235 As the ALRC observed in its report
on Family Violence:
Indigenous women reported higher levels of physical violence during their lifetime than did nonIndigenous women, and the violence was more likely to include sexual violence … Such
experiences were also strongly echoed in submissions made to this Inquiry.1236

6.6.4
This violence is mostly experienced by Aboriginal and Torres Strait Islander women.1237
The 2014–15 ABS National Aboriginal and Torres Strait Islander Social Survey (‘NATSISS’) found
that 1 in 10 Aboriginal and Torres Strait Islander Women had experienced family violence, with women
aged 25–44 most at risk.1238 With respect to their most recent experience of violence, women surveyed
were twice as likely to have experienced violence at the hand of a close family member (72% as
compared to 35%).1239
6.6.5
Despite these alarming statistics, SALRI notes that, as said to the VLRC by an Aboriginal
community group, ‘violence is not part of the Aboriginal cultural way.’1240 Rather, as with the wider
community, it is a major challenge that must be addressed.

Commission and New South Wales Law Reform Commission, Family Violence: A National Legal Response (ALRC
Report No 114, NSWLRC Report No 128, October 2010) 1104 [24.27].
1233 Australian Law Reform Commission and New South Wales Law Reform Commission, Family Violence: A National
Legal Response (ALRC Report No 114, NSWLRC Report No 128, October 2010) 1104 [24.27].
1234 Monique Keel, Australian Centre for the Study of Sexual Assault, Family Violence and Sexual Assault in Indigenous
Communities: ‘Walking the Talk’ (ACSSA Briefing, 2004); Kylie Cripps and Hannah McGlade, ‘Indigenous Family
Violence and Sexual Abuse: Considering Pathways Forward’ (2008) 14(2–3) Journal of Family Studies 24; Northern
Territory Board of Inquiry into the Protection of Aboriginal Children from Sexual Abuse, Little Children are Sacred:
Report of the Northern Territory Board of Inquiry into the Protection of Aboriginal Children from Sexual Abuse (Report, 2007).
1235 Australian Law Reform Commission and New South Wales Law Reform Commission, Family Violence: A National
Legal Response (ALRC Report No 114, NSWLRC Report No 128, October 2010) 211–13 [5.84]–[5.89].
1236 Ibid 87 [1.9]. See also 87 n 17, 88 [1.11]–[1.12], 389–92 [9.91]–[9.101], 900–1 [19.38]–[19.43]. ‘It is clear that sexual
violence affects Indigenous communities disproportionately. In essence, “sexual violence in Indigenous
communities occurs at rates that far exceed those for non-Indigenous Australians” and is “reported to be at crisis
levels”’: at 1108–9 [24.45]. However, the ALRC noted the lack of reliable data, including in relation to the
effectiveness of measures introduced to reduce violence, hampers understandings about how to prevent and
address such violence: at 1109 [24.46]. The ALRC added that ‘in preventing and addressing family violence, the
importance of an historically and culturally-sensitive understanding of the causes and nature of Indigenous family
violence, and the specific interactions between Indigenous people and the legal system cannot be underestimated’:
at 1109 [24.45]–[24.46].
1237 Dorinda Cox, Many Young and Alison Bairnsfaither-Scott, ‘No Justice Without Healing: Australian Aboriginal
People and Family Violence’ (2009) 30(1) Australian Feminist Law Journal 151, 152.
1238 Australian Bureau of Statistics, National Aboriginal and Torres Strait Islander Social Survey, 2014–15, Aboriginal and Torres
Strait Islander Women’s Experiences of Family and Domestic Violence (Catalogue Number 4714.0, 19 February 2019).
1239 Ibid.
1240 Victorian Aboriginal Child Care Agency, Submission No 21 to Victorian Law Reform Commission, Improving the
Response of the Justice System to Sexual Offences (December 2020) 11 [103] <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_21_VACCA_final.pdf>. ‘The prevalence of family violence in Aboriginal
communities ‘must be seen in the context of the historical, political, social and cultural environments in which it
occurs’: New South Wales Department of Health, NSW Aboriginal Family Health Strategy 2011–2016 (Booklet, 2011)
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6.6.6
The Special Taskforce on Domestic and Family Violence in Queensland found that the
‘prevalence and severity of domestic and family violence affecting Aboriginal and Torres Strait Islander
people increases as geographical remoteness increases’.1241 NATSISS data also suggests that the victims
of this violence are less likely to be employed, report worse health outcomes, and in particular, are
more likely to report high or very high levels of psychological distress.1242
6.6.7
The NATSISS data also reflects the social consequences of family violence for Aboriginal
women, which can be seen to have a disempowering effect on those who experience it. Aboriginal
victims of family violence reported less trust in both hospitals and police.1243 Aboriginal women who
had experienced family violence also reported that they felt less able to confide with family and
friends.1244
6.6.8
However, it is important to note that Aboriginal women who had experienced family
violence reported almost equal levels of social support outside of their immediate family networks,
including being able to get support in times of crisis (88% compared to 92% of women who had not
experienced family violence). 1245 This high level of support is important when making a report of
violence, and may also provide an appropriate network within which to source and use a CP.

Barriers to Reporting Violence
6.6.9
Aboriginal people are commonly noted to lack access to justice,1246 which includes, in this
context, significant underreporting of family violence.1247 The barriers to justice for Aboriginal people
commonly include ‘low socio-economic status, communities under resourced, racism, cultural
insensitivity, language barriers, poor literacy, fewer services available in regions, [and] increased
distance to travel to receive a service’.1248 There are also additional barriers to justice which are specific
to the reporting of incidents of family violence.1249 These will be discussed in detail below.

Special Taskforce on Domestic and Family Violence in Queensland, Not Now, Not Ever: Putting an End to Domestic
and Family Violence in Queensland (Report, February 2015) 121.
1242 Australian Bureau of Statistics, National Aboriginal and Torres Strait Islander Social Survey, 2014–15, Aboriginal and Torres
Strait Islander Women’s Experiences of Family and Domestic Violence (Catalogue Number 4714.0, 19 February 2019).
1243 Ibid.
1244 Ibid.
1245 Ibid.
1246 See generally Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal
and Torres Strait Islander Peoples (Report No 133, 2017).
1247 The ALRC found that up to 90% of violence against Aboriginal and Torres Strait Islander women is unreported
to police: 361. There is a close nexus between sexual abuse and family violence, including for Aboriginal women:
Australian Law Reform Commission and New South Wales Law Reform Commission, Family Violence: A National
Legal Response (ALRC Report No 114, NSWLRC Report No 128, October 2010) 1106–1110. ‘‘There are significant
barriers for Aboriginal women and children to report incidents of sexual abuse. The lack of cultural safety and
systemic racism and bias that both clients and staff report, make the criminal justice system inaccessible. This
reflects a failure of the system to protect those most vulnerable, and provides limited opportunity for not only
justice but healing for all parties’: Victorian Aboriginal Child Care Agency, Submission No 21 to Victorian Law
Reform Commission, Improving the Response of the Justice System to Sexual Offences (December 2020) 7 [65]
<https://www.lawreform.vic.gov.au/wp-content/uploads/2021/07/Sub_21_VACCA_final.pdf>.
1248 Dorinda Cox, Many Young and Alison Bairnsfaither-Scott, ‘No Justice Without Healing: Australian Aboriginal
People and Family Violence’ (2009) 30(1) Australian Feminist Law Journal 151, 153.
1249 A number of Aboriginal community representatives and health practitioners and service providers emphasised to
SALRI that any CP model must be flexible and meet the needs of Aboriginal victims of family violence.
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Distrust of Police and the State
6.6.10
As noted above, Aboriginal women who have experienced family violence reported low
levels of trust in police.1250 In consultation, SALRI heard from a number of parties working across the
legal and health sectors that Aboriginal communities are broadly distrusting of the police. 1251 The
Australian Law Reform Commission in its Pathways to Justice Report identified ‘mistrust of mainstream
legal’ services and ‘cultural or community pressures not to go to the police’ as key barriers to reporting
family violence.1252
6.6.11
The nature of family violence experienced by Aboriginal people may differ to that in the
wider community, particularly within remote Aboriginal communities. Nancarrow notes that violence
in Aboriginal communities is less likely to involve clear circumstances of coercive control, and more
likely to involve fights and be in public.1253 Public fights may be reported, and women arrested or found
to be in breach of an existing intervention order, without the context of what has occurred in private.1254
6.6.12
This form of ‘over-policing’1255 sees Aboriginal victims of family violence recorded as
perpetrators, with the context of self-defence not considered. 1256 The Queensland Domestic and
Family Violence Review Board noted that 44.4% of domestic-violence related homicide victims ‘had
been identified by police as a respondent on at least one occasion’.1257 This is identified by Cox, Young
and Bairnsfather-Scott as a clear barrier to justice; they describe it as ‘stereotyping which does not
recognise Aboriginal people as a victim’.1258
6.6.13
The ALRC provided the powerful example of the death in custody of Ms Dhu, a Yamatji
woman from Western Australia who ‘died in police custody of complications from an infected rib
fracture — an injury sustained in a family violence incident — after repeated failure by officers to
provide access to adequate medical care.’1259 Ms Dhu was arrested and imprisoned for unpaid fines.
This example of over-policing provides a clear illustration of why Aboriginal women mistrust police,1260

Australian Bureau of Statistics, National Aboriginal and Torres Strait Islander Social Survey, 2014–15, Aboriginal and Torres
Strait Islander Women’s Experiences of Family and Domestic Violence (Catalogue Number 4714.0, 19 February 2019).
1251 This is also noted in the literature, see, for example, Heather Nancarrow, Unintended Consequences of Domestic Violence
Law: Gendered Aspirations and Racialised Realities (Palgrave Macmillan, 2019) 150, 151. It should be noted that SALRI
has heard, including from representative from Aboriginal communities, of excellent individuals and practices
within SAPOL
1252 Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, 2017) 352.
1253 Ibid 165.
1254 Ibid.
1255 Ibid 360.
1256 Heather Nancarrow, Unintended Consequences of Domestic Violence Law: Gendered Aspirations and Racialised Realities
(Palgrave Macmillan, 2019) 142.
1257 Queensland Domestic and Family Violence Review Board, Annual Report 2016–17 (Report, 2017) 82. See also
Heather Nancarrow, Unintended Consequences of Domestic Violence Law: Gendered Aspirations and Racialised
Realities (Palgrave Macmillan, 2019) 113.
1258 Dorinda Cox, Many Young and Alison Bairnsfaither-Scott, ‘No Justice Without Healing: Australian Aboriginal
People and Family Violence’ (2009) 30(1) Australian Feminist Law Journal 151, 153.
1259 Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, 2017) 364.
1260 See also Heather Nancarrow, Unintended Consequences of Domestic Violence Law: Gendered Aspirations and Racialised
Realities (Palgrave Macmillan, 2019): ‘The consequences of arresting victims of coercive control include distrust of
1250
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which leads to underreporting of family violence. One police prosecutor participating in Nancarrow’s
study noted that fear of outstanding warrants being acted upon was a key factor in this
underreporting.1261
6.6.14
Underreporting also occurs due to Aboriginal women’s fears of child protection
involvement should family violence come to the attention of the authorities.1262 This fear is exacerbated
by the inter-generational trauma of the Stolen Generations, and the continuing over-representation of
Aboriginal children in out of home care.1263 Victims of family violence who are wrongly identified as
perpetrators of family violence by police are also particularly exposed to child protection
proceedings.1264 The general impacts of child protection on Aboriginal communities, and the potential
use of CPs in this context, are described earlier in this Part.1265
Historical and Cultural Factors
6.6.15
Within many Aboriginal communities there is a view that ‘the community, not the state’
should be the ‘primary public site for dealing with family violence’. 1266 Where women do report
violence, it is often said that they want police intervention for the violence to ‘stop’, but that ‘victims
often do not want the offender to go to gaol’.1267 The police are commonly seen as an ‘emergency
response’, with alternatives including restorative justice and Aboriginal sentencing courts being
endorsed as alternatives. 1268 The over criminalisation of Aboriginal men, including the significant
number of deaths in custody, contribute to this.1269
6.6.16
The concept of shame is significant in Aboriginal communities and hinders the disclosure
of violence not just to police, but to the community in general.1270 Disclosing such allegations ‘would
render the person shamed, thus shaming the family’. 1271 This point was emphasised to SALRI in
consultation by a worker from an Aboriginal health agency, who works with a number of victims of

police, increased vulnerability to the perpetrator’s manipulation, and a criminal record resulting in loss of rights
and opportunities.’ at 204.
1261 Ibid 151.
1262 This point was emphasised to SALRI by a number of parties in consultation.
1263 Heather Nancarrow, Unintended Consequences of Domestic Violence Law: Gendered Aspirations and Racialised Realities
(Palgrave Macmillan, 2019) 8–9 151.
1264 Ibid 204.
1265 See also below Part 17.
1266 Heather Nancarrow, Unintended Consequences of Domestic Violence Law: Gendered Aspirations and Racialised Realities
(Palgrave Macmillan, 2019) 13.
1267 Dorinda Cox, Mandy Young and Alison Bairnsfather-Scott, ‘No Justice Without Healing: Australian Aboriginal
People and Family Violence’ (2009) 30(1) Australian Feminist Law Journal 151, 156; Heather Nancarrow, Unintended
Consequences of Domestic Violence Law: Gendered Aspirations and Racialised Realities (Palgrave Macmillan, 2019) 151.
1268 Heather Nancarrow, Unintended Consequences of Domestic Violence Law: Gendered Aspirations and Racialised Realities
(Palgrave Macmillan, 2019) 202.
1269 Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, 2017) 352, 361.
1270 Heather Nancarrow, Unintended Consequences of Domestic Violence Law: Gendered Aspirations and Racialised Realities
(Palgrave Macmillan, 2019) 145.
1271 Ibid.
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family violence. Cultural factors including a lack of proficiency in English may be another aspect of
shame which prevents disclosure.1272
6.6.17
Remote Aboriginal communities, including the APY Lands and Central Australia, have
significant kinship networks and affiliations through their connections to their lands and languages,
which are ‘maintained and strengthened through marriage, regular customary and religious ceremonial
activities’.1273 In this context, it is often difficult for women to report violence, and those who do are
commonly threatened with retribution. 1274 The strong kinship networks, and prevalence of family
violence outside an intimate partner relationship, often mean women reporting violence feel as though
they are pitting one side of their family against another.1275
6.6.18
As with the Stolen Generations, history and inter-generational trauma play a part in
preventing Aboriginal people reporting family violence, with many viewing laws aimed at protecting
victims akin to the ‘protective’ role of the state in historic legislation.1276 This is particularly the case in
regional communities which were historically the site of missions.1277

The use of Communication Partners in the Family Violence Context1278
6.6.19
SALRI’s consultation found extensive support for the use of CPs to assist complainants
in family violence cases, in dealings with the police, lawyers and the court. As described throughout
this Part, culture itself can amount to a complex communication need, and many Aboriginal
complainants, particularly in remote and regional areas, are likely to have such a need. A cultural CP
may be able to explain to the police or court concepts such as kinship or shame which provide context
to the alleged crime.
6.6.20
The importance of providing the cultural context to family violence is illustrated by Siegel,
who provides the example of a man who said he had hit a woman ‘because she went up the hill’. That
the hill was a sacred men’s site seemed ‘self-evident’ to the man and was therefore not explained in
initial interviews. Once this fact became apparent, the psychiatric assessment planned for the man was
cancelled.1279 Without the cultural context, perpetrators or victims may be misidentified or the full
impact of the offending not revealed.
6.6.21
The use of CPs in a family violence context was also widely supported in SALRI’s
consultation.1280 Communication needs, including culture, illiteracy, or disability, can impact on an
accused person’s compliance with intervention orders. Nancarrow notes that shame around illiteracy

Ibid.
Jane Lloyd, ‘Violent and Tragic Events: The Nature of Domestic Violence-Related Homicide Cases in Central
Australia’ [2014] (1) Australian Aboriginal Studies 99, 100.
1274 Ibid 101, 107.
1275 This point was also emphasised to SALRI by health practitioners and lawyers who work with Aboriginal clients.
1276 Heather Nancarrow, Unintended Consequences of Domestic Violence Law: Gendered Aspirations and Racialised Realities
(Palgrave Macmillan, 2019) 200.
1277 Ibid.
1278 See also above [2.2.6].
1279 Natalie Siegel, ‘Court in the System: The Impact of the Circuiting Bush Court Upon Criminal Justice
Administration and Domestic Violence Prosecution in Aboriginal Communities’ (2003) 15(1) Current Issues in
Criminal Justice 56, 57.
1280 See also above [2.2.6]. This was predominantly in the context of victims rather than accused though.
1272
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or lack of proficiency in English can lead to ‘an Indigenous person minimising, or not disclosing at all,
their inability to comprehend court documents’.1281
6.6.22
Nancarrow also found that substance abuse, acquired brain injury or mental health factors
which reduce a person’s ability to concentrate impact Indigenous accused’s understanding of
intervention orders, and that lawyers or case workers ‘don’t have the time in the court situation to sit
down and explain for an hour to one client’.1282 The use of CPs to explain and ensure a person’s
understanding of an intervention order, or bail conditions, may therefore also reduce repeat offending
of family violence.
6.6.23
However, as was reiterated to SALRI in consultation, including by practitioners with
significant experience in this area, while a CP should be available to all Aboriginal complainants in
family violence matters, they cannot be expected to overcome all barriers to reporting this violence.
As emphasised elsewhere,1283 the need for a CP does is not a matter of capacity, and people are free to
choose not to use one. While a CP may be of assistance to some complainants in situations of family
violence, others may still choose not to report violence for the reasons outlined above.
6.7

Consultation Data Overview

6.7.1
The complex and diverse barriers faced by Aboriginal communities within South
Australia’s justice system was emphasised in input to SALRI from Elders and members of Aboriginal
communities as well as legal and health practitioners and service providers who work with Aboriginal
communities. One Elder, Charlie Jackson, described how the legal system often does not take account
of the language and other barriers faced by Aboriginal people. As Mr Jackson explained:
They need to understand all the external forces that [caused] enormous amount of trauma to our
ancestors. Especially those from the Western Desert — English is their second language to their
cultural language group. They need to understand all the external forces that [caused] enormous
amount of trauma to our ancestors. Especially those from the Western Desert — English is their
second language to their cultural language group. A police officer should not accept a person
nodding his head as an indication the person is guilty, or nodding their head to say, 'yes I
understand.1284

6.7.2
The value of the CP role for to meet the complex communication needs of many
Aboriginal persons within the justice system and the need for the CP role to apply in an effective,
flexible and culturally appropriate manner to Aboriginal communities was stressed by many parties in
SALRI’s consultation, most notably by Elders and members of Aboriginal communities.
6.7.3
The Commissioner for Aboriginal Children and Young People was very supportive of the
appointment of CPs for Aboriginal children as the accused in Youth Justice and the subject child in
child protection proceedings, (including SACAT) as well as Aboriginal child witness in any court
proceedings. The Commissioner noted that ‘the voice of the Aboriginal child should be heard as a
fundamental human right in all systems, but as these children have a number of complex

Heather Nancarrow, Unintended Consequences of Domestic Violence Law: Gendered Aspirations and Racialised Realities
(Palgrave Macmillan, 2019) 145.
1282 Ibid 145–6, 198.
1283 See above Rec 5.
1284 Shari Hams, ‘Law Students Learn about Injustices for Aboriginal People in SA's Court System’, ABC News (online,
29 August 2021), <https://www.abc.net.au/news/2021-07-30/law-students-learn-injustices-aboriginal-peopleface/100336256>.
1281
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communication needs the system does not permit them to be heard with authenticity.’ The
Commissioner highlighted that the provision of appropriate communication support could allow
Aboriginal children to have their legal issues ‘properly dealt with at the pre-court stage where hearing
their authentic voice might result in them not being charged with criminal offences or removed from
their families.’
6.7.4
The Commissioner for Aboriginal Children and Young People told SALRI that children
are not developmentally equipped to understand and communicate in a high stress environment
peopled by adults, often have diagnosed and undiagnosed disabilities and are responding in a very
different and for some an alien cultural milieu. For this reason, Aboriginal children should be afforded
maximum assistance which would be ideally a CP with an understanding of all of their complex
communication needs who is drawn from their community. Where this is not possible, The
Commissioner supported the presence of a CP as well as someone acting in the role of communication
advisor, to ensure cultural safety. This communication assistant could be drawn from the child’s family
or cultural context or community.
6.7.5
The Commissioner noted that remoteness and lack of resources would be a barrier to the
proper provision of this service but that however designed, it was imperative for Aboriginal children,
their families and communities to lead the design and provision of a service that is particular to their
community. A one size fits all approach was described as not according ‘with the principle of
Aboriginal self-determination as a human right’. The Commissioner told SALRI it was important that
any pilot scheme include Aboriginal children who have the full spectrum of complex communication
needs and are the most disadvantaged people in any system.
6.7.6
Mr Lindsay SC noted to SALRI that he had not heard of either the CP model or the
previous trained volunteer program prior to SALRI’s reference. Mr Lindsay highlighted the various
complex communication needs facing Aboriginal communities in access to justice and that cultural
factors should be included in this concept. Mr Lindsay saw the need for the Australian legal system to
be more flexible and accessible. Mr Lindsay saw real value of the CP model for Aboriginal communities
to accused, suspects, victims, witnesses and litigants and the application of this role in both criminal
and civil law, but emphasised that the design of any CP model for Aboriginal communities requires
closely working with Aboriginal communities.
6.7.7
A regional service provider which works closely with Aboriginal communities saw the CP
role as having considerable application and use and value for Aboriginal communities. One example
provided, drawing on the consultees’ own experience, was that Aboriginal people for cultural reasons
often nod when talking, but this does not mean they understand what is being said. The CP role was
‘definitely a service that would be beneficial and advantageous’ and had ‘real advantage’ for rural and
regional areas which were ‘shouting out’ for such a role.
6.7.8
Justice Perry of the Federal Court saw real value of the CP role for Aboriginal
communities.1285 She noted that the concept of a complex communication need should be wide and
include both culture and trauma. The judge noted that Aboriginal people come from a different cultural
starting point and the issue is how to support them to take part in the Australian justice system? It is
also important to recognise the disadvantage and intergenerational trauma and how this impacts on
how Aboriginal people may respond to police. Perry J noted for Aboriginal communities the
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Justice Perry also noted the intersection in the CP and interpreter roles for Aboriginal communities.
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intersection and impact of culture, language and disability. Perry J highlighted the ‘entrenched
disadvantage and intergenerational trauma’ that impacts Aboriginal communities.
6.7.9
Carolyn Rundell of RMIT pointed out to SALRI the need to take a wide and inclusive
approach to a complex communication need, especially in relation to Aboriginal communities and that,
whilst the role of an intermediary is helpful and valuable, this is part of a wider question, namely the
need to adapt Western legal practices and processes to accommodate Aboriginal lore and customs. Ms
Rundell noted that the concept of a complex communication need extends to culture and the effects
of trauma, which may be intergenerational.
6.7.10
An Aboriginal engagement officer expressed her support for the CP role and its
application to Aboriginal communities, emphasising that the CP role must recognise culture as a
potential complex community need: ‘Culture is alive and well in Aboriginal communities, you just
simply cannot ignore it.’ This point was often made to SALRI.
6.7.11
A number of parties raised an expert CP model as preferable, but the prevailing view in
SALRI’s consultation was that an expert only model would not work for Aboriginal communities. The
use of trained volunteers or community members in the CP role was widely supported. A health
practitioner told SALRI that ‘at least having someone there is better than nobody’, especially when
dealing with police, as these situations tend to make Aboriginal people very anxious. The practitioner
noted that the CP could then be changed to a professional for trial, who would have time to build a
relationship with the person.
6.7.12
Ms Lane from the ALRM told SALRI that he many issues confronting Aboriginal
communities are even further compounded by the ‘tyranny of distance’ for those Aboriginal
communities outside the main cities. This would compound the difficulties of implementing an expert
only model for Aboriginal communities.
6.7.13
The reluctance of Aboriginal communities to accept the ‘fly-in white expert’ as a CP was
a consistent theme in consultation, both in Adelaide and in regional communities. A group of allied
health professionals told SALRI that any CP model needs to be accepted and relevant to an Aboriginal
community and the visiting expert model does not work. They explained the perception in Aboriginal
communities: ‘“Here comes the white Toyota mob!” They come and pretend to fix everything and
then soon leave and don’t engage and work with the community.’
6.7.14
These themes were reiterated to SALRI by other regional legal and health practitioners
and service providers with wide experience of working with Aboriginal communities. It was also
expressed by lawyers of the ALRM, members of Aboriginal agencies and Aboriginal communities.
6.7.15
A regional lawyer elaborated on the implications of CPs for Aboriginal communities. The
cultural aspect of the role was noted. The regional lawyer emphasised that, for at least regional and
remote Aboriginal communities there is strong distrust of a fly in fly out white expert model. The
lawyer highlighted the need for any practitioner or service provider (including a CP) to build up trust
and rapport in a particular Aboriginal community. The regional lawyer noted that, to be effective and
culturally appropriate, a CP in a particular Aboriginal community has to be someone within that
community who is respected within that community. Such a person could be Aboriginal or nonAboriginal. The lawyer said that there are persons suitable to act as a CP. There are trusted service
providers for Aboriginal communities and interpreters also tend to be well respected.
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6.7.16

The lawyer commented:
If you earn the trust of one member of an Aboriginal community, their recommendation to other
family and community members is worth far more than any qualification or expertise. Any expert
from Harvard or Oxford or an expert psychologist or speech pathologist matters not. What
matters is the personal rapport or recommendation within an Aboriginal community.

6.7.17
There was strong (though not universal) support in SALRI’s consultation for a hybrid CP
model in South Australia, especially to meet the circumstances of Aboriginal communities. The CP
role cannot be reserved for only health practitioners. As one practitioner used to working with
Aboriginal communities observed: ‘The rigid roles will not work across all cultures and communities.’
6.7.18
The implications of the CP role for Aboriginal communities were discussed with a
regional service provider which works closely with Aboriginal communities. The unique challenges for
Aboriginal communities were noted and that complex communication needs includes culture. The
service provider said an expert CP model may not work for Aboriginal communities. It was emphasised
to SALRI that no CP role or model should be imposed on Aboriginal communities and any model will
require closely working with the particular Aboriginal community. ‘We do need to look at it very
differently for Aboriginal communities’ who are more likely to need the service, but there needs to
build relationships and trust first. The importance of establishing trust with the Aboriginal community
was seen as crucial. ‘There needs to be understanding about Aboriginal lore, culture, and spirituality.
You need someone living and breathing that culture to understand that culture and lore, especially for
domestic violence.’ Any model must not be ‘tokenistic’. An expert CP model was doubted for
Aboriginal communities and there were strong particular misgivings over a fly in expert CP model.
Any CP role (and the person performing it) crucially must be accepted and respected within a particular
Aboriginal community, though that person need not necessarily be Aboriginal. SALRI was told there
is a need to establish relationships over 1-2 years before being trusted in a community. ‘You cannot go
into an Aboriginal community and start working from Day 1.’ There will be gradual changes and any
scheme can’t expect things to happen in small time frames. The service provider noted that any CP
model must be adapted to a particular Aboriginal community and any community will be different.
6.7.19
Regional lawyers drew on their background in working with Aboriginal communities,
particularly in the context of family violence. They emphasised to SALRI that any CP role needs to
build up trust with the relevant Aboriginal community. ‘A constant cycle of lawyers does not work.’
The lawyers explained, though it will not be without its challenges, any CP from either within or outside
a particular Aboriginal community must be respected within that community and have a thorough
understanding of the Aboriginal community and culture. The lawyers noted that, for Aboriginal
communities, language combines with the intermediary role, and there is overlap in those two roles.
They reiterated that any CP could be someone from outside that community, providing they regularly
come into and are trusted in that community. There was emphasised to SALRI that each Aboriginal
community is different, and the role of a CP is not just about language, but also about environment.
The regional lawyers told SALRI that a trained volunteer from an Aboriginal community could be
highly suitable as a CP. What is clear is that the fly-in, fly-out expert model will not be successful in
Aboriginal communities. ‘They trust people, they do not trust organisations’. The lawyers reiterated
the need for the CP to have personal links, continuity, and to spend months working in the community.
There are potential CPs within Aboriginal communities, especially with some training: ‘smart, switched
on and who want to make a contribution’. The lawyers said it is ‘absolutely pivotal’ for any CP to be
trusted in that particular community. ‘The first question is, are you from the community?’ The need
for suitable training as to the legal implications and need for confidentiality was noted. The lawyers
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agreed that any CP model for Aboriginal communities cannot be confined to professionals, it needs to
be one flexible model that is capable of adaptation to the needs of the particular community.
6.7.20
SALRI was told by Elders and Aboriginal community members and service providers, as
well as legal and health practitioners that it is inappropriate and impracticable for there to be parallel
CP models operating in Aboriginal communities, one for accused and one for victims. It was
emphasised to SALRI by virtually all parties that any CP model needs to apply flexibly and effectively
to both victims and defendants from Aboriginal communities, though this raises obvious issues with
confidentiality, possible conflicts of interest and impartiality. However, these were said to be issues for
the operational detail of a CP model, such as the training of CPs and the need for there be more than
one CP available in a particular community.1286 The same CP should not act for both a victim and
suspect in a case of family violence (or other crimes) owing to the obvious conflict of interest.
6.7.21
The application of the CP role to Aboriginal children in the Youth Court and/or child
protection system was often raised to SALRI, including by the South Australian Commissioner for
Children and Young People and the Commissioner for Aboriginal Children and Young People.1287 An
Aboriginal health practitioner told SALRI the CP role would be ‘amazing’ for an Aboriginal child
suspect. ‘A lot of these children are falling within the cracks.’ A number of health practitioners pointed
out to SALRI that aspects of the CP role are already performed with children, especially Aboriginal
children, in the Youth Court criminal context. SALRI was also told that in several instances a health
practitioner within the juvenile justice system, has effectively acted as a CP.
6.7.22
SALRI was told it is ‘common sense’ for a CP to be involved in child protection and to
be available for both the parents and the child (though not necessarily the same CP). The focus should
still be on the effective participation of the parties and they should be able to understand and participate
in the proceedings and also know what they need to do.
6.7.23
A health practitioner told SALRI that many clients in Aboriginal health services are
currently dealing with child protection issues. She felt that many Aboriginal people in the child
protection system lack an understanding of their rights and obligations, and will ask their healthcare
providers for assistance.
6.7.24
The potential role of CPs in child protection proceedings was also raised by a group of
Adelaide allied health professionals. They noted that accessing a CP in these cases may be difficult, as
children are often not given access to support until after proceedings have commenced. They agreed
that many families involved in child protection proceedings lack understanding of why the proceedings
are occurring. While some proceedings are initiated by SAPOL investigations, the health professionals
suggested that there are a variety of other government bodies involved who could refer families to
communication assistance or the role of a CP.1288

SALRI was told, for example, that a victim of family violence may prefer to utilise a trusted CP from outside the
particular Aboriginal community, meaning a rigid requirement for CP’s to be from within a community would be
inappropriate. Additionally, the need for CPs to hold formal qualifications may also be unworkable, and also
unnecessary if they were providing cultural assistance only.
1287 See also below Part 17.
1288 SALRI was told that due to the complexity of proceedings in this area, it would be almost impossible to ensure all
families in child protection cases were given access to CPs. It was suggested that the involvement of CPs in this
jurisdiction could form part of a wider review into the child protection system. The Commissioner for Aboriginal
Children and Young People noted to SALRI that this may require legislative changes to the Children and Young
1286
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6.7.25
A health practitioner from an Aboriginal health organisation told SALRI that the
expectations of the role need to be clearly defined, particularly if used in conjunction with an
interpreter. While she felt that in some settings it might be appropriate for an intermediary to be a
cultural advisor, this could stray into an advocacy role.
6.7.26
An Aboriginal engagement officer noted that interpreters could be a good place to start
when sourcing CPs for Aboriginal communities, as they have existing knowledge of both culture and
court processes. However, the ALRM told SALRI that there are major difficulties already in finding
interpreters for Aboriginal languages. They cautioned SALRI that this may also be the case for CPs.
6.7.27
SALRI heard from a number of legal practitioners who work with Aboriginal clients that
many interpreters are currently playing a quasi-CP role. SALRI was told that some interpreters will
explain cultural factors to the Court where they assist in translation, as well as making the client feel
more culturally comfortable.
6.7.28
Some parties to consultation cautioned SALRI that this may stray into the realm of
advocacy. Justice Perry expressed the concern that asking a CP to act in a cultural advisory role may
detract from their impartiality, effectively changing their role to that of an ‘expert witness’. However,
the judge noted that cultural considerations such as Aboriginal people pausing in conversation to show
respect and proper consideration of a question, as well as intergenerational trauma, are currently
affecting Aboriginal people’s access to justice. Justice Perry noted that there are ‘best practice’
standards currently in place for interpreters to ensure their impartiality.1289 Her Honour suggested that
these could be looked at as a guide for CPs as well.
6.7.29
A group of Adelaide allied health workers told SALRI that there are concerns around the
introduction of a CP to a police interview already involving field officer for Aboriginal young people.
This was described as ‘very daunting’.
6.7.30
The significant issues that arise for suspects or witnesses from the APY Lands were a
common theme in consultation. An Aboriginal engagement officer told SALRI that as well as the
significant language barriers, many young people from the APY Lands are living ‘between two cultures’.
6.7.31
A health practitioner also noted that having a family or community member (noting that
in Aboriginal communities these are often one and the same) risks the CP becoming too much of an
advocate.
6.7.32
A number of parties SALRI spoke to, particularly allied health professionals who work
with Aboriginal clients, raised concerns about the likelihood of an Aboriginal person accepting
communication assistance where it is suggested to them by police.
6.7.33
A key health practitioner noted that the complex kinship relationships in Aboriginal
communities means that there may be conflicts of interest preventing a person from acting as a CP.
For remote communities, she explained that this includes notions of men’s and women’s business. She

People (Safety) Act 2017 (SA) to be effective. While she believed CPs are needed for Aboriginal children and adults
in the system, this could require its own architecture as the need for a CP is not necessarily linked to court
proceedings, but would include the litigious aspect of the system. See below Rec 51.
1289 Judicial Council on Cultural Diversity, Recommended National Standards for Working with Interpreters in Courts and
Tribunals (2017) 72-73.
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told SALRI that it would be important for an Aboriginal person to have a conversation about their CP
without them present, to be able to say no to that person without shame.
6.7.34
Many parties to consultation supported non-Aboriginal people working as CPs for
Aboriginal clients in cases where this would be appropriate. A number of parties referred to the concept
of ‘trust’. An Aboriginal engagement officer told SALRI that training would be required for a nonAboriginal person to perform this role, to ensure they were discharging their duties in a culturally safe
and trauma-informed way.
6.7.35
However, regional Aboriginal health workers told SALRI that ‘in our everyday cultural
awareness training isn’t worth the paper it’s written on’ and that it is essential a non-Aboriginal CP
have an Aboriginal support person to inform them on cultural matters if the person they are working
with is Aboriginal.
6.7.36
Health practitioners who spoke to SALRI felt that Aboriginal community-controlled
health organisations would be a suitable place to educate the community about the CP program.
Regional Aboriginal health practitioners told SALRI that education for Aboriginal communities must
include information on how to become a CP.
6.7.37
There was strong support in consultation for Aboriginal community organisations and
members being involved in the design of the CP model and its advertising. An Aboriginal engagement
officer told SALRI that consultation must be structured for best results. At a meeting with an Adelaidebased Aboriginal community organisation SALRI was told that materials designed by the community
in question would be most likely to be taken up.
6.7.38
A health practitioner in Aboriginal health told SALRI that identifying complex
communication needs can be difficult for Aboriginal people. While medically this would be done in a
‘mainstream way’, Aboriginal communities often do not have a concept of disability and many
Aboriginal people have undiagnosed disabilities. For Aboriginal people, she felt that working off of
diagnoses would not be practical.
6.7.39
A health practitioner in Aboriginal health told SALRI that in an ‘ideal’ world, a CP would
be offered to all Aboriginal people. She noted the increased prevalence of poor health outcomes, low
literacy and socio-economic difficulties. She also felt that having criteria for access could be difficult,
as many labels don’t fit in a cultural context. For Aboriginal people whose first language is not English,
or with low literacy, she raised the significant impact of stress on language. She told SALRI that she
supported a presumption that Aboriginal people have a complex communication need requiring a CP,
so long as the person is free to turn this down if they do not want communication assistance.
6.7.40
An Aboriginal engagement officer told SALRI that she would support this, so long as
there was an opt-out process. A group of Adelaide allied health professionals also supported a
presumption that all Aboriginal defendants have a complex communication need requiring a CP.
Particularly with regard to children, they noted that where support is offered, especially by police, there
is a tendency to turn it down. This can be, SALRI was told, because of a lack of understanding of the
support, or through fear of being seen as different.
6.7.41
With respect to family violence, a health practitioner experienced in Aboriginal health told
SALRI that it would be inappropriate for a CP to be a ‘set’ person in a community, such as an Elder,
due to factors such as kinship and shame. The health practitioner felt that a victim of family violence
should be able to choose a CP they are comfortable with, which may well be someone who is not from
their family or even the same community, as victims of family violence do not want these people
knowing their business.
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6.7.42
While agreeing that in most circumstances having a CP from the same community or
language group would be preferable, the health practitioner noted that in family violence cases the
opposite may be true. If someone from outside the community were to be used as a Communication
Partner, it was emphasised that they must be trusted within the community and their services provided
in a culturally appropriate way.1290 This is a theme that SALRI heard from a number of parties, including
regional lawyers, in consultation, who reiterated that Aboriginal complainants of family violence are
unlikely to go to an agency which has ties to their community, but that trust is the utmost consideration.
SALRI was told: ‘They deal with my family, they know everyone’ ‘it is a trust issue’.
6.8

SALRI’s Observations and Conclusions

6.8.1
The Law Council’s comments are apposite to any consideration of the CP model for
Aboriginal communities:
Aboriginal and Torres Strait Islander people are more likely than non-Indigenous people to
experience multiple, intersecting legal problems. This includes elevated legal need in areas of,
among others, crime, government, child protection, tenancy, discrimination, social security, credit
and consumer issues and family law and family violence. However, legal services are not equipped
to meet soaring demand, due to, among other things, limited resourcing. The need for funding for
criminal matters, in addition to family and civil matters (including child protection) is acute. This
is heightened in Rural Regional and Remote (‘RRR’) areas where service gaps are particularly
severe.1291

6.8.2
SALRI endorses the application of the CP model for Aboriginal communities, for both
adults and children. 1292 SALRI acknowledges there are significant cultural, logistical and practical
obstacles to the introduction and implementation of a culturally appropriate, flexible and effective CP
model for Aboriginal communities. The NSW CP program has struggled to recruit Aboriginal CPs,
despite the proportion of Aboriginal clients.1293 However, it is crucial that this omission is addressed in
South Australia. 1294 The issue of a culturally appropriate and effective CP model for Aboriginal
communities cannot be indefinitely relegated to the ‘too hard basket’ (quoting one party in
consultation). It is equally crucial that a prescriptive model is not imposed on Aboriginal communities.

See also Special Taskforce on Domestic and Family Violence in Queensland, Not Now, Not Ever: Putting an End to
Domestic and Family Violence in Queensland (Report, February 2015) 123.
1291 Law Council of Australia, The Justice Project: Aboriginal and Torres Strait Islander People (Final Report, August 2018) 4.
1292 One innovative example given to SALRI of the use of the CP role was for a 13 year Aboriginal youth with learning
difficulties and facing a serious alleged offence with a history of repeatedly breaching bail conditions. The youth
did not understand bail condition when read out in court or explained to him. The CP was able to explain the bail
conditions to the youth with the aid of drawings. It was noted to SALRI such cases are far from unusual.
1293 It was noted that 12% of all children in the pilot, and 17.6% in Newcastle were Aboriginal, but there were no
Aboriginal witness intermediaries: Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual
Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018) 75. See also at: 8, 45.
1294 The NSW evaluation is relevant. ‘No Aboriginal or Torres Strait Islander witness intermediaries have been
recruited to date, and this has been identified as a priority by the IMG. While some strategies for recruiting
Aboriginal intermediaries have already been explored in the Pilot locations (including amending the legislation to
enable people with teaching qualifications to be appointed as intermediaries), the IMG agreed in April 2016 to
give further consideration to this. In this respect, it will be important to explore the type of appropriate
qualification pathways that could be put in place for Aboriginal applicants. Participants in this process evaluation
emphasised the perceived benefits of the Pilot for Aboriginal and Torres Strait Islander people and vulnerable
groups’: Judy Cashmore et al, Evaluation of the Child Sexual Offence Evidence Pilot (Process Evaluation Report, July
2017) 7.
1290
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Any CP model must be sufficiently flexible to cater for the particular circumstances of individual
Aboriginal communities and should be formulated and implemented in co-design with Aboriginal
communities. Any new CP Scheme, as it is to apply to Aboriginal persons and communities, must be
developed in co-design with Aboriginal community organisations and community members, as they
are most appropriately placed to provide services for Aboriginal people in a particular community.1295
6.8.3
The concept of a complex communication need within Aboriginal communities involves,
as often raised in SALRI’s consultation and examined in this Part, a potential intersection of language,
culture, age, gender and disability. Any CP model needs to accommodate the communication needs of
Aboriginal peoples, including Aboriginal victims of all ages, especially relating to family violence and
sexual abuse.
6.8.4
SALRI notes that any CP model in South Australia has to be realistically available for
Adelaide, regional and remote Aboriginal communities. The remoteness of the locations and parties
requiring support is another practical issue that must be addressed in any future CP model. More than
30% of South Australia’s Aboriginal population live outside Adelaide.1296 Consideration also has to be
taken of the various difficult circumstances in at least some Aboriginal communities. The APY Lands
was often noted to SALRI.1297
6.8.5
As such, SALRI reiterates that, having considered the difficulties in obtaining and
providing CPs across regional, rural and remote South Australia and the particular issues for Aboriginal
communities, a hybrid model of CPs should be established in South Australia which combines paid
professional practitioners, trained suitable volunteers or a member of a person’s direct network (such
as a family member, friend or existing carer). SALRI notes that any such person should be required to
have received appropriate training.1298
6.8.6
SALRI particularly recognises that any CP program must meet the expectations and needs
of Aboriginal communities and be conducted with attention to cultural awareness and competence.
Any CP scheme will be doomed to failure if predicated on the ‘fly in expert’ model. Such a model will
be viewed as tokenistic and will not be embraced by Aboriginal communities. Instead, wherever
possible, the CP should reside within the local community and, whether Aboriginal or non-Aboriginal,
be a trusted member of the community with whom there is established rapport and trust. SALRI
emphasises that any future CP model must be capable of applying in an accessible, flexible, effective
and culturally appropriate to meet the particular circumstances of Aboriginal communities. However,
these considerations are not confined to Aboriginal communities. As an Aboriginal allied health worker
noted of the CP role: ‘If you get it right for Aboriginal people, you get it right for everybody.’

Organisations such as the NPY Women’s Council were raised as appropriate bodies to be involved, given their
significant expertise in policy development and delivery for Aboriginal communities and existing links to
Government.
1296 Peter Whellum, Amanda Nettelback and Alexander Reilly, ‘Cultural Accommodation and the Policing of
Aboriginal Communities: A Case Study of the Anangu Pitjantjatjara Yankunytjatjara Lands’ (2019) 53(1) Australia
and New Zealand Journal of Criminology 6
1297 See also Peter Whellum, Amanda Nettelback and Alexander Reilly, ‘Cultural accommodation and the policing of
Aboriginal communities: A case study of the Anangu Pitjantjatjara Yankunytjatjara Lands’ (2019) 53(1) Australia
and New Zealand Journal of Criminology 6. Whellum et al note that the majority of APY Lands residents surveyed did
not see police as part of the community: at 71. Police were seen to be ‘physically and symbolically separated from
the communities’, for example by being fenced in and on the outskirts of townships: at 69–70. While some
respondents noted that they would like Anangu to be police officers, others felt that policing would be improved
by white officers living on the lands: at 71. This underscores the importance of CPs for Aboriginal communities
coming from, and being trusted by, the particular community, whether they are Aboriginal or not.
1298 See Rec 12 above.
1295
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6.8.7
A number of parties raised to SALRI the importance of having CPs for Aboriginal people
being members of the same language and cultural group, or if this is not possible, being Aboriginal.
This was seen as particularly important for CPs supporting children in child protection matters. The
Commissioner for Aboriginal Children and Young People strongly supported this premise. SALRI
agrees that in many cases, particularly where the communication need is related to culture, this is an
ideal scenario. However, parties including lawyers from the ALRM, and lawyers and healthcare workers
who provide services to Aboriginal communities highlighted the likely conflicts of interests that may
arise, particularly in family violence matters. SALRI is therefore of the view that the suitable CP for an
Aboriginal person should be determined on a case-by-case basis, keeping in mind the importance of
cultural safety.
6.8.8
SALRI emphasises that, wherever possible, a CP must be culturally sensitive, appropriate
and competent for all cultural groups. This is particularly pertinent when the complex communication
need relates to cultural factors and/or English is not a person’s first language.
6.8.9
SALRI suggests that an interpreter should be able to act as a CP for cultural needs (if
appropriately placed to do so) and be able to undertake this role without the need for completion of
all the proposed CP training program. 1299 SALRI is of the view that a person be able to be assisted by
both an interpreter and a CP, or more than one CP if required, noting that the interpreter or one CP
may not have the necessary skills or knowledge to address all of the person’s communication needs.
SALRI acknowledges that the roles of interpreter and CP are generally distinct and separate, but there
will be circumstances, notably for Aboriginal communities where those roles may well intersect.
6.8.10
SALRI was often told in consultation by service providers, NGOs, members of
Aboriginal communities and health practitioners that it is crucial that information about the CP scheme
is widely available and accessible, notably for Aboriginal communities and service providers to
Aboriginal communities, and that any uptake of the CP role must, at least in part, be community led
and driven. The lack of awareness of the CP role and the previous trained volunteer scheme, despite
the best efforts of Uniting Communities and past education efforts, were recurring findings in SALRI’s
consultation. There are various operational measures that can and should be taken to promote
awareness and use of any CP program. SALRI therefore suggests that the design and language to be
used in information regarding CPs should be developed in co-design with representative Aboriginal
organisations and communities and that the information on the CP role should be made widely
accessible and available, including in Aboriginal languages.
6.8.11
It is essential, as was raised to SALRI, that all communication about and within the
criminal justice system accommodates the communication needs of Aboriginal victims, especially
relating to family violence and sexual abuse.
6.8.12
SALRI’s suggestions do not create a ‘parallel system of justice’ for Aboriginal
communities, but rather promote a flexible model which is compatible with the specific circumstances
of particular Aboriginal communities.1300

See Rec 30 below. See also the discussion in Part 11. However SALRI is of the view, as was raised by a number
of parties in consultation, that the training for CPs should be made available to interpreters to assist them in
performing this role.
1300 See also Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and
Torres Strait Islander Peoples (Report No 133, 2017) 23.
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6.8.13

Recommendations

RECOMMENDATION 20
SALRI recommends that any future Communication Partner model must be capable of
applying in an accessible, flexible, effective and culturally appropriate way to meet the
particular circumstances of Aboriginal communities.
RECOMMENDATION 21
SALRI recommends that any new Communication Partner Scheme, as it is to apply to
Aboriginal persons and communities, must be developed in co-design with Aboriginal
community organisations and community members, as they are most appropriately placed to
provide services for Aboriginal people in a particular community.
RECOMMENDATION 22
SALRI recommends that, where possible, a Communication Partner must be culturally
sensitive, appropriate and competent for all cultural groups. This is particularly pertin ent when
the complex communication need relates to cultural factors and/or English is not a person’s
first language.
RECOMMENDATION 23
SALRI recommends that the design and language to be used in information regarding
Communication Partners should be developed in co-design with representative Aboriginal
organisations and communities and that the literature on Communication Partners should be
made widely available in Aboriginal languages.
RECOMMENDATION 24
SALRI recommends that a person be able to be assisted by both an interpreter and a
Communication Partner, or more than one Communication Partner if required, noting that
the interpreter or one Communication Partner may not have the necessary skills or knowledge
to address all of the person’s communication needs.
RECOMMENDATION 25
SALRI recommends that an interpreter can act as a Communication Partner for cultural needs
(if appropriately qualified to do so) and be able to undertake this role without the need for
completion of the complete Communication Partner training program.
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Part 7 - Human Rights Framework
7.1

Introduction

7.1.1
The importance approaching law reform with a human rights framework has been
previously raised by SALRI1301 (and other bodies).1302 Australia has signed and ratified a number of
international conventions and agreements that are relevant to the rights held of children,1303 persons
with disability1304 and Aboriginal people and other groups relevant to this reference.1305 This human
rights framework, notably the Convention on the Rights of Persons with Disabilities (‘CRPD’), 1306 also
informed the South Australian Disability Justice Plan.1307 SALRI has also been informed by international
human rights law principles in this Report.
7.1.2
When Australia ratifies an international human rights convention, this in itself does not
incorporate the convention into domestic law. For the rights the convention confers to have domestic
effect, they must be implemented into Australian law through an Act of Parliament.1308
7.1.3
The right to a fair trial is both a fundamental common law right1309 and an internationally
recognised human right.1310 In the criminal justice context, the right to a fair trial has been traditionally
conceived as a defendant-centric right; as primarily, if not exclusively, focussed on ensuring fairness to

South Australian Law Reform Institute, Discrimination on the Grounds of Sexual Orientation, Gender, Gender Identity and
Intersex Status in South Australian Legislation (Audit Paper, September 2015) 35–6; South Australian Law Reform
Institute, ‘Lawful Discrimination’: Exceptions under the Equal Opportunity Act 1984 (SA) to Unlawful Discrimination on the
Grounds of Gender Identity, Sexual Orientation and Intersex Status (Report, June 2016) 23–32.
1302 The Terms of Reference, for example, of the Royal Commission into Violence, Neglect and Exploitation of People with
Disability (‘Disability Royal Commission’) acknowledge the international obligation to take ‘appropriate legislative,
administrative and other measures’ to comply with the Convention: Royal Commission into Violence, Neglect and
Exploitation of People with Disability (Letters Patent, April 2019) 1. The Disability Royal Commission notes ‘we seek
to translate the human rights recognised in the CRPD into practicable and sustainable policies and practices that
will promote the right of people with disability to live free from violence, abuse, neglect and exploitation’: Royal
Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020) xi. See
also at: 10–11, 96, 342–3.
1303 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2
September 1990.
1304 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 3 (entered into
force 3 May 2008) preamble, art 1, art 3.
1305 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature 10
December 1984, 1465 UNTS 85 (entered into force 26 June 1987); United Nations Declaration on the Rights of Indigenous
Peoples, GA Res 61/295, UN Doc A/RES/61/295 (13 September 2007).
1306 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 3 (entered into
force 3 May 2008)
1307 Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014) 2.
1308 Kioa v West (1985) 159 CLR 550.
1309 See, for example, R v Macfarlane; Ex parte O’Flanagan (1923) 32 CLR 518, 541–2 (Isaacs J); McKinney v The Queen
(1991) 171 CLR 468, 478 (Mason CJ, Deane, Gaudron and McHugh JJ); Dietrich v The Queen (1992) 177 CLR 292,
334–5 (Deane J); Jago v District Court of New South Wales (1989) 168 CLR 23, 29 (Mason CJ), 56 (Deane J), 72
(Toohey J), 75 (Gaudron J).
1310 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature 10
December 1984, 1465 UNTS 85 (entered into force 26 June 1987) art 14.
1301
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the defendant.1311 This approach is now seen as incomplete. Australian courts have acknowledged that
the right to a fair trial extends beyond the rights of the accused to include the interests of the
community and the protection of witnesses.1312 ‘The notion of what is a fair trial is not always easy to
articulate. There is also a need to recognise that there are a number of interests involved in the fair
trial, not just those of the accused.’1313
7.1.4
This approach is consistent with the conceptualisation of the right to a fair trial in
European and United Kingdom human rights jurisprudence as a ‘triangulation of interests’. A clear
statement of this approach is provided by Lord Steyn in Attorney General’s Reference (No 3 of 1999):
There must be fairness to all sides. In a criminal case this requires the court to consider a
triangulation of interests. It involves taking into account the position of the accused, the victim

and his or her family, and the public.1314
7.1.5
While this principle has found expression in a number of Australian cases, 1315 its full
implications are yet to be realised or resolved.1316
7.1.6
The triangulation conception of fair trial rights has been endorsed by the House of Lords
and the Privy Council, which have accepted that, whilst it is ‘axiomatic’1317 under the European Convention
on Human Rights1318 that a defendant enjoys a ‘fundamental and absolute right’1319 to a fair trial, the
notion and content of a fair trial extends beyond the interests of the accused to encompass the
‘triangulation’ of interests identified by Lord Steyn.1320 The European Court of Human Rights has also
accepted that in appropriate cases, especially involving a vulnerable witness, principles of a fair trial

See, for example, R v Ngo (2003) 57 NSWLR 55, 69 [108]; Victorian Law Reform Commission, The Role of Victims
in the Criminal Trial Process (Report, August 2016) vi. The late much respected Justice Cummins of the VLRC also
made this point to SALRI.
1312 See, for example, Barton v The Queen (1980) 147 CLR 75, 101 (Gibbs ACJ and Mason J), quoted in Dietrich v The
Queen (1992) 177 CLR 292, 335 (Deane J); Jago v District Court of New South Wales (1989) 168 CLR 23, 33 (Mason
CJ), 49–50, 54 (Brennan J); R v Lodhi (2006) 199 FLR 250, 263–4 [54]–[57] (Whealy J); Ragg v Magistrates Court of
Victoria (2008) 18 VR 300, 319 [77] (Bell J); R v Wilkie (2005) 193 FLR 291, 305 [54] (Howie J); R v BL [2016]
ACTSC 209, [59]–[70].
1313 R v BL [2016] ACTSC 209, [60].
1314 Attorney General’s Reference (No 3 of 1999) [2001] 2 AC 91, 118 (Lord Steyn). See also Phoebe Bowden, Terese
Henning and David Plater, ‘Balancing Fairness to Victims, Society and Defendants in the Cross-Examination of
Vulnerable Witnesses: An Impossible Triangulation?’ (2014) 37(3) Melbourne University Law Review 539, 557–60;
Victorian Law Reform Commission, The Role of Victims in the Criminal Trial Process (Report, August 2016) vi–vii, xiv
[22]–[24], 27–39 [3.35]–[3.48], 250 [10.1].
1315 Ragg v Magistrates Court of Victoria (2008) 18 VR 300, 319 [77] (Bell J); R v Lodhi (2006) 199 FLR 250, 263–4 [56]
(Whealy J); R v BL [2016] ACTSC 209, [59]–[70].
1316 Phoebe Bowden, Terese Henning and David Plater, ‘Balancing Fairness to Victims, Society and Defendants in the
Cross-Examination of Vulnerable Witnesses: An Impossible Triangulation?’ (2014) 37(3) Melbourne University Law
Review 539, 557–560.
1317 R v Horseferry Road Magistrates’ Court; Ex parte Bennett [1994] 1 AC 42, 68 (Lord Oliver).
1318 Convention for the Protection of Human Rights and Fundamental Freedoms, opened for signature 4 November 1950, 213
UNTS 221 (entered into force 3 September 1953), as amended by Protocol No 14 to the Convention for the Protection
of Human Rights and Fundamental Freedoms, Amending the Control System of the Convention, opened for signature 13 May
2004, CETS No 194 (entered into force 1 June 2010) art 6.
1319 Brown v Stott [2001] 2 WLR 817, 851 (Lord Hope). See also R v Forbes [2001] 1 AC 473, 487.
1320 R v A [No 2] [2002] 1 AC 45, 65 [38] (Lord Steyn). See also R v H [2004] 2 AC 134, 146 [12] (Lord Bingham);
Victorian Law Reform Commission, The Role of Victims in the Criminal Trial Process (Report, August 2016) 37–9
[3.99]–[3.111].
1311
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require that the interests of the defence are balanced against those of witnesses or victims called upon
to testify.1321
7.1.7
Both Australian and overseas courts view fairness in criminal trials as ‘a constantly
evolving concept’ which changes not only from century to century but from decade to decade and
according to whichever social and legal values prevail.1322 This evolutionary capacity, together with the
conception of fair trials as involving a triangulation of interests, enables reassessment of how a
defendant’s right to a fair trial might be implemented to overcome unfairness to witnesses often
inherent in traditional adversarial modes of cross-examination. Encouragement in this endeavour can
be obtained from the words of Lord Chief Justice Judge on the need for reform in relation to vulnerable
witnesses: ‘One of the great advantages of the common law system ... is that it is a flexible system,
capable of steady adaptation to the needs of contemporary society.’1323
7.1.8
It is now widely regarded that the modern right to a fair trial properly involves regard for
the welfare of witnesses and victims and traditional adversarial practices can be modified without
necessarily undermining the right to a fair trial.1324 As Refshauge J notes:
There is a changing realisation that special arrangements for witnesses, especially child witnesses,
are often necessary to ensure that the trial is fair to the child and to the public, without
compromising the fairness to the accused …1325

7.1.9
Indeed, as Dr Robyn Blewer told SALRI, there is, in fact, a long history of the
implementation of special measures to modify traditional practices to ensure that a vulnerable witness
is not compromised and can provide the best evidence they can give.1326 As early as 1919, in Smellie,1327
the English Court of Appeal upheld the decision of a trial judge to require an accused to sit on the
stairs out of the dock so that the vulnerable witness, his daughter, could not see him. Lord Coleridge
J said: ‘If the judge considers that the presence of the prisoner will intimidate a witness there is nothing
to prevent him from securing the ends of justice by removing the former from the presence of the
latter.’1328

PS v Germany (2003) 36 EHRR 61, [22]; SN v Sweden [2002] ECHR 546, [47]. ‘It is true that Article 6 does not
explicitly require the interests of witnesses in general, and those of victims called upon to testify in particular, to
be taken into consideration. However, their life, liberty or security of person may be at stake, as may interests
coming generally within the ambit of Article 8 of the Convention. Such interests of witnesses and victims are in
principle protected by other, substantive provisions of the Convention, which imply that Contracting States should
organise their criminal proceedings in such a way that those interests are not unjustifiably imperilled. Against this
background, principles of fair trial also require that in appropriate cases the interests of the defence are balanced
against those of witnesses or victims called upon to testify’: Doorson v Netherlands, (European Court of Human
Rights, Chamber, Application No 20524/92, 26 March 1996) 22 [70].
1322 R v H [2004] 2 AC 134, 145–6 [11] (Lord Bingham). See also Dietrich v The Queen (1992) 177 CLR 292, 328 (Deane
J).
1323 Lord Judge CJ, ‘Vulnerable Witnesses in the Administration of Criminal Justice’ (17 th Australian Institute of
Judicial Administration Oration in Judicial Administration, Sydney, 7 September 2011).
1324 R v B [2010] EWCA Crim 4; R v Edwards [2011] EWCA Crim 3028; R v BL [2016] ACTSC 209, [59]–[70].
1325 R v BL [2016] ACTSC 209, [63].
1326 See R v West (1990) 51 A Crim R 317; R v BL [2016] ACTSC 209, [64].
1327 R v Smellie (1919) 14 Cr App R 128.
1328 Ibid 130.
1321
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7.1.10
The need for ‘effective participation’1329 in legal proceedings, facilitating equality before
the law and genuine access to justice proved recurring themes in both SALRI’s consultation and
research. The application of the CP role in this context merits particular consideration. It is clear that
historically laws and systems have operated (and still operate in some instances)1330 in a discriminatory
manner towards persons with a disability or an impairment.1331
7.2

Communication Assistance Measures

7.2.1
This Part examines the human rights implications of CPs, with a specific focus on the
trained volunteer CP scheme introduced in 2016 following the Disability Justice Plan and the Statutes
Amendment (Vulnerable Witnesses) Act 2015 (SA). Funding was not renewed for the volunteer CP scheme
and on 1 March 2020, the trained volunteer scheme ceased operation, in part at least due to its apparent
lack of use.1332 The model now engages the services of paid professionals as communication partners
for a fee.1333 The communication partner is now privately funded by the individual or the party requiring
communication assistance.1334 The eligibility for communication partners has also been adjusted, and
the scheme now requires that a CP be qualified in speech pathology, occupational therapy, psychology,
developmental education or social work.1335
7.2.2
In order to understand the context and effect of South Australia’s CP scheme, the
discussion in this Part is divided into two parts — pre-reform and the post-2016 reform reality. This
contrasting dichotomy sheds light on the path leading to the design and implementation of the CP
scheme, which represented a complex intersection of law and public policy.
7.2.3
The CRPD is central to any intermediary scheme. Equality, active participation,
accessibility, autonomy and access to justice are among the key tenets underpinning the effective use
of intermediaries. In addition to the CRPD, an intermediary scheme encompasses a number of human

See SC v UK (2005) 40 EHRR 10. See further Abeena Owusu-Bempah, ‘The Interpretation and Application of
the Right to Effective Participation’ (2018) 22(4) International Journal of Evidence and Proof 321.
1330 ‘These accounts bring home that people with disability can experience violence, abuse, neglect or exploitation in
almost every aspect of their lives. The experiences also bring home the profound consequences that can flow from
these experiences, for both people with disability themselves and their families. The accounts in the interim report
include children being subjected to cruel bullying and humiliating restraints in education settings; serious neglect
and misdiagnoses of people with cognitive disability within the health care system, sometimes as the result of
‘diagnostic overshadowing’ (where symptoms of disease or injury are wrongly attributed to a person’s disability);
physical and sexual abuse of people living in supported accommodation perpetrated by staff who are meant to
provide care for residents; and discrimination and abuse of people with disability at their place of employment’:
Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020)
x.
1331 See National People with Disabilities and Carer Council, SHUT OUT: The Experience of People with Disabilities and
their Families in Australia (Consultation Report, 2009). SALRI was told examples of this discrimination include the
outdated distinction in South Australia between sworn and unsworn evidence under s 9 of the Evidence Act 1929
(SA).
1332 Isabel Dayman, ‘SA Budget: Parents of Sex Abuse Victim Condemn Funding Cut to Legal Support Service’, ABC
News (13 September 2018, online) <https://www.abc.net.au/news/2018-09-13/sex-abuse-victim-servicefunding-cut-condemned/10238582>.
1333 Government of South Australia, A Guide for Communication Partners (Web Resource, 2017) 7
<https://www.sa.gov.au/__data/assets/pdf_file/0009/599337/Guide-for-communication-partners.pdf>
1334 This fact attracted recurring concern in SALRI’s consultation. See also above [1.5.21]–[1.5.22].
1335 Government of South Australia, Help Communicating About Legal Matters (Web Page, 27 October 2020)
<https://www.sa.gov.au/topics/rights-and-law/victims-of-crime/assistance-with-communication>.
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rights contained within other international instruments.1336 An effective and sustainable CP scheme
must include fundamental human rights.
7.3
Pre-Reform Reality: A Discussion of the History of Access to
Justice and Discrimination
7.3.1
The Disability Justice Plan, Vulnerable Witnesses Act and the CP scheme received strong allparty support in the South Australia Parliament and from the disability sector. However, the CP scheme
(and linked aspects such as ground rules hearings) were not used to the extent that was originally
intended.1337 The implementation of the South Australian CP scheme, especially in the higher courts,
has not proved as effective or extensive as was originally contemplated or intended. This is indicative
of wider issues in the translation of law reform and human rights law into practice.1338
7.3.2
Prior to 2015, vulnerable witnesses in South Australia such as children and persons with
a disability or cognitive impairment, were expected to conform to long-standing adversarial practices,
without ready access to communication assistance. This pre-reform reality reflected a number of
shortfalls in the treatment of and response to vulnerable witnesses in the criminal justice system. To
address these omissions, the Disability Justice Plan and the Vulnerable Witnesses Act introduced various
measures, including the statutory right to ‘communication assistance’, the statutory right to a ‘specially
trained’1339 CP, the establishment of the South Australian trained volunteer CP scheme, precluding
complex or overly complicated questions,1340 the provision of enhanced special measures to support
vulnerable witnesses when giving evidence (such as Communication Assistance Measures) and the use
at trial of pre-recorded examination in chief and cross-examination.1341 These changes were said to
reflect ‘the Government’s commitment to provide a modern and fair criminal justice system that is
more responsive to the interests of people with disability, whether as victims, witnesses, suspects or
defendants, and to ensure they are better served by the justice system’.1342
7.3.3
The premise of the Disability Justice Plan and Vulnerable Witnesses Act were to promote and
support equal access to justice and to help remove discrimination barriers (mostly systemic or
attitudinal). From a purely legislative or legal perspective, this was achieved. For example, the inclusion
of a legislative entitlement to a CP for a witness, suspect, defendant or victim with a complex
communication need, sought to facilitate active participation in communication with the court. In the
absence of these legislative changes, persons with communication disabilities were not equal before
the law. It is arguable that they faced indirect discrimination on the basis that they were required to
conform with a condition (to give oral evidence, for example) with which they could not effectively
comply. The reforms also aimed to provide a criminal justice system that is ‘more accessible and

See International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171
(entered into force 23 March 1976); International Covenant on Economic, Social and Cultural Rights, opened for signature
16 December 1966, 993 UNTS 3 (entered into force 3 January 1976); Convention on the Elimination of All Forms of
Discrimination Against Women, opened for signature 1 March 1980, 1249 UNTS 13 (entered into force 3 September
1981).
1337 See generally below Appendix D.
1338 See also Evidence Act 1929 (SA) s 25.
1339 Attorney-General’s Department (SA), Disability Justice Plan: 2014-2017 (June 2014) 9.
1340 Evidence Act 1929 (SA) s25(1)(ab).
1341 Attorney-General’s Department (SA), Disability Justice Plan: 2014-2017 (June 2014) 9.
1342 South Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1041 (John Rau, Attorney-General).
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responsive’ to vulnerable parties. 1343 It was intended that the provision of a CP, in addition to
communication assistance measures, could aid in facilitating this objective.
7.3.4
However, the translation of this outcome in practice may be compromised, as it assumes
a party to a proceeding — whether it be a lawyer, police officer or judicial officer — is able to identify
the presence of a relevant disability or complex communication need. The ability to detect and diagnose
a communication disability requires adequate training and an understanding of complex
communication needs, in order to ascertain the most appropriate means of communication. If CPs are
equipped with the necessary knowledge and training concerning complex communication needs, they
will be best placed to ensure active, productive participation of the vulnerable party and transparency
in communication in the courtroom.
7.3.5
The pre-reform reality was a criminal justice system with adversarial practices, requiring
vulnerable witnesses, defendants, suspects and victims to adapt to a system that was often inaccessible.
Due to the Disability Justice Plan and associated amendments, the post-reform reality was one which
encouraged adversarial practice to adapt to the vulnerable person.1344 However, did this reversal of
onus — such that the system adapt to the vulnerable person — result in the practical translation of
fundamental human rights?
7.4
Post-Reform Reality:
Partners

The

Low Uptake

of Communication

7.4.1
There was a relatively low uptake of the CP role in South Australia, notably in the higher
courts.1345 The reasons for this are discussed elsewhere in this Report, notably Ms Hoff’s study.1346
7.4.2
The impact of the limited uptake of CPs, both for individual cases and at a systemic level
has significant consequences for the human rights of persons with communication disabilities:
 For individual cases, this has meant that cases have not been as well presented and individuals
not given a fair trial.
 Systemically, the low uptake has impacted pre-trial processes such as police interviewing,
perception of participation capabilities by lawyers and the community’s understanding of the
ability for people with communication disabilities to participate in the court process.

7.4.3
Legally, there was an ability for the CPs to be used (through the Evidence Act). The low
uptake of this option demonstrates the importance of industry, sector and community recognition of
change to make law reform effective and to protect and promote the human rights of people with
disabilities.
7.5

Human Rights Law and Communication Partners

7.5.1
Access to a CP relates to a number of fundamental human rights. Equality before the law
and access to justice are paramount in protecting and promoting the human rights of people with
disabilities (and children and others) in South Australia. It is important to recognise that people with

Ibid.
See R v Lubemba [2015] 1 WLR 1579, [45].
1345 See also below Parts 10 and 14,
1346 See below Appendix D.
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complex communication needs are equal before the law. In the context of the criminal justice system,
this refers to the removal of procedural and attitudinal barriers that perpetuate discrimination, limiting
access to justice and restricting effective participation in proceedings. The South Australian CP scheme
provided trained volunteers to act as conduits for communication between the vulnerable party,
lawyers, police and the judge. The CP’s role relies on expertise to identify whether a party has a complex
communication need and, if so, advise on the most appropriate means of communication. This ensures
a vulnerable party is provided with the necessary and appropriate supports to give evidence in court.
By adapting the adversarial system and practices to the vulnerable party, this promotes equality,
participation and access to justice.
7.6

Laying the Foundation: A Human Rights-based Framework

7.6.1
The South Australian CP scheme was underpinned by a human rights-based
framework. 1347 This framework influenced a scheme which operated to practically enforce human
rights. Also known as the human rights model of disability,1348 the Committee on the Rights of Persons
with Disabilities (‘UN Disability Committee’) described this model as one which ‘recognises that
disability is a social construct and impairments must not be taken as a legitimate ground for the denial
or restriction of human rights.’1349 As such, any CP scheme should be designed to ensure persons with
a disability receive equal access to justice to participate in legal proceedings and relevant
accommodations are provided to facilitate this. In order to have a successful CP model, it should
incorporate and promote the human rights model of disability.
7.6.2
Inherent within the modern human rights model of disability, is the need to ensure
‘equalisation of opportunities’. 1350 As previously noted, equality in the context of access to a CP,
communication assistance and participation in court or tribunal proceedings is paramount. In their
General Comment No 6, the UN Disability Committee emphasised the CRPD is premised on a new
model or ‘theoretical framework’ 1351 of equality — known as ‘inclusive equality’. 1352 This remains
consistent with the human rights model of disability, which is reflected in the endorsement of inclusive
equality.1353 This new model was described as embracing
a substantive model of equality and extends and elaborates on the content of equality in: (a)
a fair redistributive dimension to address socioeconomic disadvantages; (b) a recognition
dimension to combat stigma, stereotyping, prejudice and violence and to recognise the
dignity of human beings and their intersectionality; (c) a participative dimension to reaffirm
the social nature of people as members of social groups and the full recognition of humanity

Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014) 2.
See also above [4.2.1]–[4.2.9].
1349 Committee on the Rights of Persons with Disabilities, General Comment No 6 on Equality and Non-Discrimination, 19th
sess, UN Doc CRPD/C/GC/6 (26 April 2018) 2.
1350 Ibid 3 [10].
1351 Andrea Broderick, ‘Transforming Hearts and Minds concerning People with Disabilities: Viewing the UN Treaty
Bodies and the Strasbourg Court through the Lens of Inclusive Equality’ (2020) 13(3) Erasmus Law Review 113,
114.
1352 See Committee on the Rights of Persons with Disabilities, General Comment No 6 on Equality and Non-Discrimination,
19th sess, UN Doc CRPD/C/GC/6 (26 April 2018) 3.
1353 Andrea Broderick, ‘Transforming Hearts and Minds concerning People with Disabilities: Viewing the UN Treaty
Bodies and the Strasbourg Court through the Lens of Inclusive Equality’ (2020) 13(3) Erasmus Law Review 113,
117.
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through inclusion in society; and (d) an accommodating dimension to make space for
difference as a matter of human dignity.1354

7.6.3
A number of ‘dimensions’ are introduced — each representing a source of positive duties
required of States parties. In combination, these dimensions suggest a solution to improve access to
justice and equality for persons with a disability is multi-faceted. Each dimension reflects a
circumstance in which persons with a disability have and continue to face discrimination and inequality.
7.6.4
The translation of human rights into practice requires careful consideration during the
design and resource and funding allocations of any CP scheme. Further, monitoring and assessment
of its subsequent implementation and effect are necessary to ensure the scheme is achieving its
objectives – one of which should be compliance with human rights. This was an issue in the operation
of South Australia’s initial CP volunteer scheme – which was met with practical barriers to its use and
operation in and out of court.1355
7.6.5
The following discussion identifies some of the fundamental human rights which are
instructive in the design and framework of an effective CP scheme.

Convention on the Rights of Persons with Disabilities
Article 5: Equality and non-discrimination
7.6.6
Similar to Article 26 of the International Covenant on Civil and Political Rights (‘ICCPR’),
equality and non-discrimination are autonomous rights.1356 The principles and rights of equality and
non-discrimination are ‘cross-cutting obligations of immediate realisation’.1357 This means that States
parties are required to ensure laws, policies and procedures/practices operate to promote equality and
non-discrimination. Relevant to access and the use of CPs is the notion of equality both ‘before’ and
‘under’ the law. The CRPD significantly promotes equality in both contexts. Equality before the law
can be achieved by ensuring discriminatory practices are removed from the legal system — this
encompasses the judiciary, law enforcement and the administration of justice.1358 In contrast, equality
under the law refers to the ‘right to use the law for personal benefit’.1359 This is particularly relevant to
a CP scheme, as equality under the law denotes an ability to engage in legal relationships and actively
participate in legal proceedings.1360
7.6.7
The continuation of discrimination within the legal system is at odds with the fundamental
human rights of persons with a disability. In the context of South Australia’s CP scheme, compliance
with the CRPD should be considered when assessing its overall effectiveness in improving access to
justice. If a person with a disability or complex communication needs sought assistance through the
South Australian CP scheme, a CP may have been involved and/or communication assistance

Committee on the Rights of Persons with Disabilities, General Comment No 6 on Equality and Non-Discrimination, 19th
sess, UN Doc CRPD/C/GC/6 (26 April 2018) 3.
1355 See also below Part 10, Appendix D.
1356 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171 (entered
into force 23 March 1976) art 26.
1357 Committee on the Rights of Persons with Disabilities, General Comment No 6 on Equality and Non-Discrimination, 19th
sess, UN Doc CRPD/C/GC/6 (26 April 2018) 3 [12].
1358 Ibid 3 [14].
1359 Ibid.
1360 Ibid 3.
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measures implemented. These measures may include regular breaks, the use of simple language, props
(a soft toy or rocking horse) or communication aids (such as augmentative and alternative
communication).1361 The availability and provision of such measures both in and out of court arguably
requires changes to ‘traditional’ adversarial practice, such as the use of ground rules hearings, 1362
questioning during examination-in-chief and cross-examination, and the nature of legal proceedings.
Further, the availability of a CP and/or communication assistance measures is highly relevant at the
police investigation/interviewing stage,1363 through to court.
7.6.8
Article 5(3) of the CPRD requires that States parties ‘take all appropriate steps to ensure
that reasonable accommodation is provided’.1364 This Article creates an ‘individualised reactive’ ex nunc
(ie: future) duty.1365 Therefore, it is enforceable from the point in which a person with a disability
requires access to ‘non-accessible situations or environments, or wants to exercise his or her rights’.1366
Reasonable accommodation is relevant in all contexts — including work, education, medicine and legal
environments. For example, in a courtroom, reasonable accommodations should be made to ensure a
person with a disability can access the court (physical access) and information about the legal
proceeding is available in an accessible format. Most importantly, knowledge of and access to a CP
and/or communication assistance measures are reasonable accommodations. For persons with a
disability or a complex communication need, the absence of a CP or communication assistance
measures is a significant barrier in the exercise of fundamental rights. As such, the positive obligation
to provide reasonable accommodations becomes a key issue in the design refinement and
implementation of future CP schemes.
7.6.9
The provision of accessible information regarding the South Australian CP scheme, which
ensures persons with a disability or a complex communication need are aware of their right to a CP
and are provided support to exercise that right, does not impose a ‘disproportionate or undue burden’
on the providers of CPs.1367 Rather, it highlights the need for greater understanding of continuing
discriminatory practices, in order to make necessary adjustments. Further, the absence of reasonable
accommodations may be a factor contributing to the low uptake of CPs in South Australia.
Article 9: Accessibility
7.6.10
Accessibility is described as a ‘vital precondition for persons with disabilities to participate
fully and equally in society’.1368 It is characterised as an ex ante duty — its enforcement is immediately
binding on a State party, prior to receiving a request on behalf of a person with a disability to facilitate
Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 354, 359. See also David McNaughton et al, ‘Building Capacity in AAC: A Person-Centred
Approach to Supporting Participation by People with Complex Communication Needs’ (2018) 35(1) Augmentative
and Alternative Communication 56.
1362 See also below Part 17.
1363 See also below Part 13.
1364 Convention on the Rights of Persons with Disabilities, opened for signature 13 December 2006, 2515 UNTS 3 (entered
into force 3 May 2008) art 5(3).
1365 Committee on the Rights of Persons with Disabilities, General Comment No 6 on Equality and Non-Discrimination, 19th
sess, UN Doc CRPD/C/GC/6 (26 April 2018) 6 [24].
1366 Ibid.
1367 Ibid 7 [25].
1368 Committee on the Rights of Persons with Disabilities, General Comment No 2 on Accessibility, 11th sess, UN Doc
CRPD/C/GC/2 (22 May 2014) 4 [12].
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access or experiencing an issue with accessibility. 1369 Accessibility and the concept of ‘reasonable
accommodation’ may operate in tandem. While accessibility is unconditional, the provision of
reasonable accommodations is a means to achieve accessibility.1370
7.6.11
A right to accessibility is multi-faceted, encompassing both the physical environment and
information and communication technologies/platforms. 1371 A vulnerable person may require
communication assistance measures, some of which may use Information and Communication
Technology (‘ICT’) systems to operate. These include hearing enhancement systems or ambient
assistive systems (to aid those with a hearing aid or induction loop).1372 Under this Article, accessibility
requires that parties make necessary adaptations to relevant environments to ensure access. With
respect to communication assistance technologies, facilitated through ICT systems, this may require
alternative arrangements or modifications to environments in and out of court. The UN Disability
Committee noted that ‘[a]ccessibility of information and communication, including ICT, should also
be achieved from the outset because subsequent adaptations to the Internet and ICT may increase
costs. It is therefore more economical to incorporate mandatory ICT accessibility features from the
earliest stages of design and production.’ 1373 As such, South Australia’s CP scheme should ideally
contemplate the funding and resources to implement the necessary ICT systems to provide alternative
communication assistance measures.
7.6.12
Access to communication and information to engage, participate and exercise rights in an
unrestricted manner is a significant factor to consider in the context of CPs. The UN Disability
Committee noted this may be achieved by providing access to live assistance and intermediaries, guides,
readers or professional sign language interpreters.1374 As reinforced by the UN Disability Committee,
access to an intermediary (or a CP) is a right under Article 9. For persons with a disability requiring
alternative communication assistance measures or technologies, the implementation of mandatory
accessibility standards is endorsed by the UN Disability Committee. This refers to tools such as the
‘Telecommunications Accessibility Checklist for standardisation activities’ and the
‘Telecommunications Accessibility Guidelines for older persons and persons with disabilities’.1375 The
guidelines for older persons and persons with disabilities are endorsed by the International
Telecommunication Union and pertain to non-telephone services. 1376 These guidelines serve as
recommendations to implement a variety of measures to ensure persons with a disability are able to
freely access and engage with information, communication and services.
7.6.13
The development of similar national and/or state accessibility guidelines through
productive consultation and collaboration with the disability sector could significantly improve access
to alternative communication assistance measures or technologies. For example, under Australian

Ibid 7 [25].
See ibid 7–8.
1371 Ibid 4. The Port Pirie health practitioners and others highlighted to SALRI the dramatic advances in technological
advances in communication with parties with disability.
1372 Ibid 7 [22].
1373 Ibid 5 [15].
1374 Ibid 6 [21].
1375 Ibid 9 [30].
1376 See International Telecommunication Union: Non-Telephone Telecommunication Services Audiovisual Services:
Telecommunications Accessibility Guidelines for Older Persons and Persons with Disabilities (ITU-T Recommendation F.790,
2007).
1369
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federal disability discrimination laws,1377 the Victorian Government openly advertises its obligation to
ensure online platforms/services comply with the Web Content Accessibility Guidelines. 1378 These
Guidelines are established by the Web Accessibility Initiative, which identify accessibility principles
relevant to particular contexts. Under the User Agent Accessibility Guidelines, recommendations aim
to improve user accessibility, through the provision of various assistive technologies. 1379 For the
purposes of these Guidelines, assistive technologies include but are not limited to, screen readers, voice
recognition software, alternative keyboards, pointing devices and screen magnifiers. 1380 These
alternative communication assistance measures and the presence of accessibility guidelines are
pertinent to many contexts, including a CP scheme, as the particular means to facilitate communication
will be dependent on the individual’s complex communication needs. This may require the
development and implementation of accessibility principles relevant to the various contexts in which
a CP may be engaged, such as police interviews and the courtroom.
7.6.14
A CP scheme must identify issues of accessibility both in and out of court, which serve as
barriers limiting the exercise of human rights, most notably, equality and non-discrimination, the ability
to engage in legal relationships and participate in legal proceedings and access to justice. Consideration
of ways to address and overcome accessibility issues must be inherent within the CP scheme
framework. For example, this may require resourcing or funding to install ICT systems providing
assistive technologies or building on existing infrastructure to facilitate the provision of communication
assistance measures.
Article 13: Access to Justice
7.6.15
Access to justice, as the Hon Geoff Muecke and others emphasised to SALRI, is a key
tenet that underpins the rule of law.1381 As such, the availability and effective uptake of a CP scheme
serves a number of important functions — to ensure a fair trial, to respond to allegations/charges in
criminal proceedings, to promote fairness in the administration of justice, equality before and under
the law, a right to engage in legal proceedings and a right to pursue a just legal remedy in a timely
manner.1382 The CP role also has, as SALRI often heard in consultation, significant implications in
relation to non-criminal proceedings.1383 It is vital that the CP scheme is available as far as practicable
to all vulnerable parties — an accused individual, a defendant, victim or witness, both in and out of
court (and in criminal or civil jurisdictions). This is reinforced by Catalina Devandas Aguilar, the Special
Rapporteur on the rights of persons with disabilities — who noted the obligation to facilitate access

Disability Discrimination Act 1992 (Cth).
Victorian Government, ‘Accessibility Guidelines for Government Communications’, Victorian Government (Web
Page, 2 February 2021) <https://www.vic.gov.au/accessibility-guidelines-government-communications#rpl-skiplink>.
1379 Web Accessibility Initiative, ‘User Agent Accessibility Guidelines (UAAG) 2.0’, (Working Group Note No 15,
W3C, 15 December 2015) <https://www.w3.org/TR/UAAG20/#def-assistive-technology>.
1380 Ibid Appendix A.
1381 See United Nations High Commissioner for Human Rights, Right to Access to Justice under Article 13 of the Convention
on the Rights of Persons with Disabilities, UNGAOR, 37th sess, UN Doc A/HRC/37/25 (27 December 2017) 3 [3].
See also Louis Schetzer, Joanna Mullins and Roberto Buonamano, Access to Justice and Legal Needs: A Project to Identify
Legal Needs, Pathways and Barriers for Disadvantaged People in NSW (Background Paper, August 2002) 7.
1382 See for example, United Nations High Commissioner for Human Rights, Right to Access to Justice under Article 13 of
the Convention on the Rights of Persons with Disabilities, UNGAOR, 37th sess, UN Doc A/HRC/37/25 (27 December
2017) 3 [3].
1383 See also below Part 17.
1377
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to justice is unconditional, regardless of the particular forum or dispute resolution process and extends
to police investigation, arrest, pre-trial stages and the provision of remedies.1384
7.6.16
The United Nations Committee on the Convention on the Rights of Persons with
Disabilities (‘UN Disability Committee’) has previously expressed concern about access to justice for
people with disability, particularly ‘the lack of training for judicial officers, legal practitioners and court
staff on ensuring access to justice for persons with disabilities, as well as lack of guidance on how to
access justice for persons with disabilities.’1385
7.6.17
The UN Disability Committee recommended a number of measures to improve access to
justice for people with disability, including:
1. State and Territory law and policy be amended to incorporate standard and compulsory
modules on working with persons with disabilities, into training programs for police, prison
officers, lawyers, judicial officers and court staff;
2. All persons with disabilities who are accused of crimes and are detained in jails and institutions
without a trial are promptly allowed to defend themselves against criminal charges and are
provided with required support and accommodation to facilitate their effective
participation.1386
7.6.18
The 2012 Civil Society Report to the United Nations Committee on the Rights of Persons
with Disabilities noted that people with disability experience significant barriers in participating in
Australian legal systems ‘with many finding access to justice too difficult, hostile or ineffectual’.1387 The
report made a series of recommendations to improve access to justice for people with disability,
including incorporating compulsory modules on working with people with disability into training
programs for police, prison officers, lawyers, judicial officers and court staff; and developing
comprehensive, gender and culture specific social support programs and systems to identify and
prevent the circumstances that contribute to children and young people with disability coming into
contact or entering the juvenile justice system.1388
7.6.19
The absence of a CP and/or communication assistance measures for vulnerable persons
undermines access to justice and its associated rights (such as the right to a fair trial). As the Special
Rapporteur noted:
In the context of defendants and suspects in criminal cases, wrongful convictions can result from
false confessions, mistaken identification and official misconduct, which may be the consequence
of coercion and lack of information and understanding by persons with disabilities. While the design of courtrooms

Special Rapporteur on the Rights of Persons with Disabilities, International Principles and Guidelines on Access to Justice
for Persons with Disabilities (Guidelines, August 2020) 7.
1385 United Nations Committee on the Rights of Persons with Disabilities, Concluding Observations on the Initial Report of
Australia, 10th sess, CRPD/C/AUS/CO/1 (21 October 2013) 4.
1386 Ibid 4–5.
1387 Disability Representative, Advocacy, Legal and Human Rights Organisations, Disability Rights Now: Civil Society
Report to the United Nations Committee on the Rights of Persons with Disabilities (Report, August 2012) 74.
1388 Ibid 82.
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and the formal and technical language and procedures used in legal proceedings alienate anyone not familiar with
them, this experience of alienation is exacerbated for persons with disabilities by the physical and other barriers.1389

7.6.20
Therefore, in cases where an accused person or defendant has a complex communication
need and requires communication assistance, the evidence collected during investigation and the case
presented at pre-trial and trial proceedings may be compromised. In a criminal context, the
consequences of communication barriers are particularly serious, given the vulnerable person’s liberty
is likely to be at stake. Communication barriers also create serious inequities for complainants and
victims with a complex communication need who provides evidence, as their testimony may be treated
as less credible, ‘providing impunity to the perpetrators of crimes against persons with disabilities’.1390
7.6.21
Within a civil context, the ability to exercise a right to engage in legal relationships and
initiate proceedings to seek a just legal remedy is equally important under Article 13. Access to justice
broadly encompasses the invaluable and defensible principles of democracy, equality, nondiscrimination and the rule of law. Any deviation from these principles is unsatisfactory.
7.7
Internationally
Guidelines

Endorsed

Best

Practice

Principles

and

7.7.1
In 2020, the UN Disability Committee formally endorsed the International Principles and
Guidelines on Access to Justice for Persons with Disabilities (‘International Principles and Guidelines’). These were
prepared by the Special Rapporteur, in conjunction with relevant expert groups, disability rights
organisations, the UN Disability Committee and the Special Envoy of the Secretary-General on
Disability and Accessibility. 1391 The International Principles and Guidelines identify best practices in
achieving ‘without discrimination, equal and fair access to justice’.1392

Special Rapporteur on the Rights of Persons with Disabilities, International Principles and Guidelines on Access to Justice
for Persons with Disabilities (Guidelines, August 2020) 7 (emphasis added).
1390 Special Rapporteur on the Rights of Persons with Disabilities, International Principles and Guidelines on Access to Justice
for Persons with Disabilities (Guidelines, August 2020) 7. This is a powerful concern and indeed helped prompt the
original Disability Justice Plan. As Jessica Cadwallader, representing People with Disability Australia as part of the
Australian Cross Disability Alliance (Disability Alliance), told a Senate committee how eliminating these barriers
is integral to ensuring crimes against persons with disability are prosecuted: ‘Without actually making access to
justice for people with disability a responsibility of the justice system, you will not get people with disability able
to come forward and give reports, have those reports taken and have them taken seriously, investigated and
recommended for prosecution. Without those kinds of pathways through the justice system, you wind up with
administrative responses often being the primary response to what is, in fact, a crime … Unless access to justice
is addressed across Australia for all people with disability, then you are not going to see the kinds of change within
the service system that you need. Unless there are actual criminal responses to violence against people with
disability, you are not going to see the level of deterrence that exists for the rest of the community. We know that
perpetrators will target those who they can get away with targeting and, unless access to justice is addressed across
the board, that will remain the case’: Senate Community Affairs References Committee, Parliament of Australia,
Violence, Abuse and Neglect Against People with Disability in Institutional and Residential Settings, Including the Gender and Age
Related Dimensions, and the Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally
and Linguistically Diverse People with Disability (Report, November 2015) 153.
1391 See Special Rapporteur on the Rights of Persons with Disabilities, International Principles and Guidelines on Access to
Justice for Persons with Disabilities (Guidelines, August 2020) 5.
1392 Ibid 7.
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7.7.2
A total of ten principles were established, addressing various themes relevant to access to
justice, including legal capacity, physical accessibility to buildings and services, procedural
accommodations, access to information, legal representation and training.
7.7.3
The International Principles and Guidelines include explicit reference to the necessity of
‘intermediaries’ or ‘facilitators’. This role is defined as:
[P]ersons who work, as required, with justice system personnel and persons with disabilities to
ensure effective communication during legal proceedings. They support persons with disabilities
to understand and make informed choices, making sure that things are explained and talked about
in ways that they can understand and that appropriate accommodations and support are provided.
Intermediaries are neutral and they do not speak for persons with disabilities or for the justice
system, nor do they lead or influence decisions or outcomes.1393

7.7.4
It will be seen that the intermediary or facilitator envisaged by the guidelines is
synonymous with a CP in South Australia. The presence and engagement of a CP is relevant to a
number of principles, specifically Principles One through to Five and Ten.
7.7.5
justice.

Each will be discussed briefly to highlight the importance of CPs in facilitating access to

7.7.6
The first principle states that ‘[a]ll persons with disabilities have legal capacity and,
therefore, no one shall be denied access to justice on the basis of disability’.1394 The exercise of legal
capacity is premised on the basis that an individual is given an equal opportunity, with necessary
supports, to engage and effectively participate in legal relationships and proceedings. This principle
recommends the engagement of a CP whenever needed to facilitate clear communication between the
vulnerable person, the court, tribunal, law enforcement and lawyers.1395 The provision of a CP should
ensure that a vulnerable person understands information and is able to communicate effectively with
all relevant parties.
7.7.7
Principles Two, Three and Five concern universal accessibility to facilities and services, to
‘ensure equal access to justice without discrimination’ and the implementation of procedural
accommodations.1396 These principles require the enactment of laws, regulations, policies, guidelines
and practices which provide information, communication and other ICT services.1397 For pre-existing
facilities and services, such as courtrooms and police interrogation rooms, procedural accommodations
must be implemented to ensure all persons with a disability have access to information and supports
to communicate.1398
7.7.8
Procedural accommodations form an important part of access to justice. The UN High
Commissioner for Human Rights described procedural accommodations as a ‘means to effectively
realise the right to a fair trial and the right to participate in the administration of justice, and are an

Ibid 9.
Ibid 12.
1395 Ibid 13.
1396 Ibid 14–15, 19.
1397 Ibid 14.
1398 Ibid 14.
1393
1394
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intrinsic component of the right to access to justice.’ 1399 They are distinguished from reasonable
accommodations, in that they are ‘not limited by disproportionality’. 1400 Rather, procedural
accommodations must be made, however burdensome they may be to implement. As highlighted by
the Centre for Disability Law and Policy, these accommodations do not signify an ‘extra privilege to
parties’, as their primary objective is to ‘remove barriers and guarantee equality’.1401 The UN Committee
identified ‘recognition of diverse communication methods of persons with disabilities standing in
courts and tribunals’1402 as an example of a procedural accommodation. Article 13 also makes reference
to ‘age-appropriate accommodations’. 1403 This highlights the need for a range of communication
support measures, some of which may be more relevant to particular age groups. This could arise for
children or the elderly. For example, the use of age-appropriate and plain language or adjustments to
court procedures and practices may be recommended.1404
7.7.9
Access to and the provision of a CP or communication assistance measures are a means
to implement procedural accommodations under Article 13. Further, they promote the importance of
adapting pre-existing practices relevant to legal proceedings to the vulnerable person. Under Principle
Three, Recommendations 32(a) and (b) promote the use of independent intermediaries. They
recommend:
(a) Establishing, funding and implementing a programme of independent intermediaries or
facilitators trained to provide communication assistance to parties to the proceedings and the
justice system to determine whether accommodations and support are necessary and which
accommodations and support are appropriate, and to assist with communication throughout
the course of the proceedings;
(b) Designing and implementing a programme of independent intermediaries or facilitators in a
manner consistent with local procedures and customs, and in line with the Convention on the
Rights of Persons with Disabilities.1405

7.7.10
These recommendations highlight the necessity for independence, training and the
support of CPs. The nature and scope of a CP’s role must be carefully constructed, in order to ensure
they help facilitate the exercise of human rights.
7.7.11
The Special Rapporteur also identified a number of procedural adjustments and
communication supports relevant to safeguarding equal access to justice. Recommendation 32(c)–(d)
states:

United Nations High Commissioner for Human Rights, Right to Access to Justice under Article 13 of the Convention on
the Rights of Persons with Disabilities, UNGAOR, 37th sess, UN Doc A/HRC/37/25 (27 December 2017) 7 [24].
1400 Committee on the Rights of Persons with Disabilities, General Comment No 6 on Equality and Non-Discrimination, 19th
sess, UN Doc CRPD/C/GC/6 (26 April 2018) 13 [51].
1401 Eillionóir Flynn et al, Special Rapporteur on the Rights of Persons with Disabilities, Access to Justice of Persons with
Disabilities (Final Report, December 2019) 25.
1402 Committee on the Rights of Persons with Disabilities, General Comment No 6 on Equality and Non-Discrimination, 19th
sess, UN Doc CRPD/C/GC/6 (26 April 2018) 12 [51].
1403 Convention on the Rights of Persons with Disabilities, opened for signature 13 December 2006, 2515 UNTS 3 (entered
into force 3 May 2008) art 13(1).
1404 See United Nations High Commissioner for Human Rights, Right to Access to Justice under Article 13 of the Convention
on the Rights of Persons with Disabilities, UNGAOR, 37th sess, UN Doc A/HRC/37/25 (27 December 2017) 8 [27].
1405 Special Rapporteur on the Rights of Persons with Disabilities, International Principles and Guidelines on Access to Justice
for Persons with Disabilities (Guidelines, August 2020) 15.
1399
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(c) Adopting procedures for hearings that ensure the fair treatment and full participation of
persons with disabilities, including children with disabilities, during proceedings, as appropriate,
such as:
(i) Adaptation of the venue;
(ii) Appropriate waiting spaces;
(iii) Removal of cloaks and wigs;
(iv) Adjustments to the pace of proceedings;
(v) Separate building entrances and waiting rooms and protective screens to separate
persons with disabilities from others if necessary due to physical or emotional distress;
(vi) Modifications to the method of questioning in appropriate circumstances, such as
allowing leading questions, avoiding compound questions, finding alternatives to
complex hypothetical questions, providing extra time to answer, permitting breaks as
needed and using plain language;
(vii) Use of pretrial video recording of evidence and testimony, if necessary, practical
and possible, in such a manner as not to contravene basic rights, such as the right to
confront and cross-examine witnesses;
(d) Allowing persons with disabilities, at all stages of the process if they so choose, to be
accompanied by family, friends or others to provide emotional and moral support, without
replacing, however, the role of an intermediary or facilitator …1406

7.7.12
It must be emphasised that these examples promote Articles 5 (equality and nondiscrimination and 9 (accessibility) of the CRPD. By adapting traditional adversarial practices and
modifying the legal environment to accommodate the specific needs of a vulnerable party, this results
in the practical translation of a human rights-based framework. More specifically, the provision of
these measures within the design and operation of a CP scheme will aid in removing long-standing
systemic and attitudinal discriminatory barriers inherent within the legal system.
7.7.13

With respect to specific communication supports, Recommendation 32(e)–(g) states:
(e) Ensuring that all processes in the justice system provide the technical and other support
necessary for parties, witnesses, claimants, defendants and jurors to use any form of communication
as necessary for their full participation, including:
(i) Assistive listening systems and devices;
(ii) Open, closed and real-time captioning, and closed caption decoders and devices;
(iii) Voice, text and video-based telecommunications products;
(iv) Videotext displays;
(v) Computer-assisted real-time transcription;
(vi) Screen reader software, magnification software and optical readers;
(vii) Video description and secondary auditory programming devices that pick up audio
feeds for television programmes;

1406

Ibid 16.
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(f) Supporting communication, in addition to intermediaries or facilitators, through the use of third
parties, including:
(i) Note-takers;
(ii) Qualified sign language and oral interpreters;
(iii) Relay services;
(iv) Tactile interpreters;
(g) Ensuring that all interpreters are able to interpret effectively, accurately and impartially, both
receptively (ie understanding what persons with disabilities are saying) and expressively (ie
having the skill necessary to convey information back to those persons), while using any
necessary specialised vocabulary (e.g. legal or medical) and respecting professional and ethical
standards …1407

7.7.14
There are three important factors to note in Recommendations 32(e)–(g). First,
communication assistance measures should be made available to any vulnerable party requiring
assistance — including a witness, defendant, claimant and juror. In order to achieve equality in access
to justice, a CP scheme should not be confined to a specific class of vulnerable persons, such as victims
or defendants only. Secondly, the Guidelines endorse the presence of third parties — in addition to a
CP. For example, a third party can be involved with the CP, to offer sign language or oral interpreting.
This is particularly relevant to vulnerable persons from Aboriginal or CALD communities.
Recommendation 32(f) supports alternative arrangements, whereby a CP facilitates communication,
and a third party provides specific expertise (a relay service, note-taking, interpreting). Thirdly,
Recommendation 32(g) highlights the definition of ‘communication’. The term ‘communication’ refers
to both receptive and expressive ability. Receptive refers to a person’s ability to understand
information, while expressive pertains to the ability to convey answers or ideas. Although these
concepts are framed in the context of an interpreter, it is important to note that a CP’s role
encompasses receptive and expressive communication.
7.7.15
Principle Four concerns timely and equal access to relevant information.1408 Consistent
with Principle Three and Article 9 of the CRPD, accommodations should be made to ensure
information is made accessible. This includes the use of sign language, video/audio guides, induction
loops, infrared systems, amplification devices, Braille or access to a CP.1409
7.7.16
Finally, Principle Ten advocates for awareness-raising and training programs.1410 Training
is an integral part of any CP scheme.1411 Indeed it is ‘critical’.1412 A CP should undertake mandatory
training to develop a skillset which enables them to detect and diagnose a complex communication
need and identify the most appropriate supports and means to facilitate communication. However, as
reinforced by Principle Ten, training extends to law enforcement, members of the judiciary and

Ibid (emphasis added).
Ibid 18.
1409 See Recommendation 41(b): ibid.
1410 Ibid 26.
1411 See also below Part 11.
1412 Brendan O’Mahony et al, ‘Developing a Professional Identity in a New Work Environment: The Views of
Defendant Intermediaries Working in the Criminal Courts’, (2016) 18(2) Journal of Forensic Practice 155, 164.
1407
1408
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lawyers. 1413 The Special Rapporteur recommends ‘comprehensive’ training programs which, at a
minimum, address a number of topics, such as ‘[c]ommunication skills, including identifying the need
to engage experts for communication assistance’ and procedural and reasonable accommodations.1414
Eilionóir Flynn et al also noted:
It is clear that once-off training, while promising, is not enough to achieve the goal of overcoming
systemic attitudinal barriers associated with the professions in the administration of justice.
Awareness raising on the human rights based approach to disability should be incorporated into
educational curriculums in the justice sector professions and training made a mandatory
requirement for continual professional development.1415

7.7.17
Another key focus of training is cultural awareness. South Australia has a diverse and
multicultural society. As was often noted to SALRI in consultation, Aboriginal communities1416 and
members of CALD communities also experience significant barriers in access to justice.1417 As such, all
personnel involved in legal proceedings should undertake mandatory cultural awareness training.
7.7.18
The International Principles and Guidelines identify best practices. These should serve as
a useful guide in any future modifications to a South Australian CP scheme. Compliance with these
principles will promote inclusive equality and safeguard human rights under the CRPD. Access to and
the presence of a CP (and a third party, if required) appears to be the new best practice in the context
of access to justice. As a result, this requires a comprehensive, multi-faceted communication strategy
necessary to raise awareness of CPs and to disseminate accessible information for persons with a
disability or complex communication needs.1418

UN Declaration on the Rights of Indigenous Peoples
7.7.19
Members of Aboriginal communities are entitled to equal access to a CP and
communication assistance measures. The UN Declaration on the Rights of Indigenous Peoples (‘UNDRIP’)
recognises fundamental human rights of Indigenous peoples and raises specific rights applicable to the
design and operation of a CP scheme. The rights contained within the UNDRIP promote equality,1419

See Recommendation 10.2(f): Special Rapporteur on the Rights of Persons with Disabilities, International Principles
and Guidelines on Access to Justice for Persons with Disabilities (Guidelines, August 2020) 26.
1414 See Recommendation 10.2(j): ibid 27.
1415 Eillionóir Flynn et al, Special Rapporteur on the Rights of Persons with Disabilities, Access to Justice of Persons with
Disabilities (Final Report, December 2019) 44.
1416 Dean Mildren, ‘Redressing the Imbalance Against Aboriginals in the Criminal Justice System’ (1997) 21(1) Criminal
Law Journal 7; Shari Hams, ‘Law Students Learn about Injustices for Aboriginal People in SA’s Court System’,
ABC News (online, 29 August 2021), <https://www.abc.net.au/news/2021-07-30/law-students-learn-injusticesaboriginal-people-face/100336256>; Tom Joyner, ‘Aboriginal Defendants are Pleading Guilty due to Language
and Cultural Barriers, Legal Officials Warn’, ABC News (online, 27 September 2018),
<https://www.abc.net.au/news/2018-09-27/aboriginal-defendants-pleading-guilty-by-accident/10129268>. See
also above Part 6.
1417 See also above [2.3.78]]–[2.3.89].
1418 The measures identified by the Committee and Special Rapporteur should be made widely available.
1419 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN Doc A/RES/61/295 (2 October
2007, adopted 13 September 2007) art 2.
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freedom from discrimination,1420 autonomy,1421 participation1422 and self-determination.1423 Articles 18
and 19 provide the right to participate and engage in productive consultation for legislative and
administrative reforms.1424
7.7.20
This is particularly relevant in consideration of South Australia’s CP scheme, which gives
rise to recommendations for reform. As a result, consultation with members of Aboriginal
communities is necessary to ensure any proposed reforms to SA’s CP scheme are culturally appropriate
and relevant, address specific needs and recognise the long-standing barriers experienced by Aboriginal
peoples in accessing justice. These barriers are exacerbated for Aboriginal peoples with a disability. In
a study presented to the Permanent Forum on Indigenous Issues, it was revealed that there is ‘scant
evidence of the participation of indigenous persons with disabilities in consultation processes in place
in their communities or States.’1425 Further, active participation in decision-making processes is also
significantly hindered due to lack of physical access to consultation events.1426 In circumstances where
Indigenous persons are ‘largely ignored’ 1427 and lack of access to the ‘basic means needed to
participate’,1428 fundamental human rights cannot be practically enforced. As a result, this endangers
the provision of related rights, most notably, access to justice, equality and non-discrimination.
7.7.21

With respect to access to justice, Article 40 of the UNDRIP states:
Indigenous peoples have the right to access to and prompt decision through just and fair
procedures for the resolution of conflicts and disputes with States or other parties, as well as to
effective remedies for all infringements of their individual and collective rights. Such a decision
shall give due consideration to the customs, traditions, rules and legal systems of the indigenous
peoples concerned and international human rights.1429

Ibid.
Ibid art 4.
1422 Ibid art 5.
1423 Ibid arts 3–4.
1424 Ibid arts 18–19.
1425 Mirna Cunningham and Paul Kanyinke, Study on the Situation of Indigenous Persons with Disabilities, with a Particular
Focus on Challenges Faced with Regard to the Full Enjoyment of Human Rights and Inclusion in Development, UN ESCOR, 12th
sess, UN Doc E/C.19/2013/6 (5 February 2013) 7 [25].
1426 Ibid 7–8.
1427 Ibid 8 [26].
1428 Ibid 8 [26].
1429 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN Doc A/RES/61/295 (2 October
2007, adopted 13 September 2007) art 40.
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7.7.22
Access to justice remains a major barrier for Aboriginal peoples in Australia. This is
evidenced by the longstanding1430 and acute over-representation of Aboriginal children and adults in
the Australian criminal justice system,1431 notably in youth detention1432 and prison.1433
7.7.23
While Article 40 encompasses a right to seek a just civil remedy in a timely manner, the
underlying premise is the promotion of access to justice. In a justice system ‘designed without
consideration of … [the] needs [of persons with a disability]’1434 and indigenous peoples, the provision
of reasonable and procedural accommodations remains a priority. Within a CP scheme, access to a CP
and communication assistance measures are critical components necessary to enforce relevant rights
under both the CRPD and UNDRIP. In addition, training for police officers, members of the judiciary
and legal practitioners is essential to facilitate access to and the administration of justice. The
substantive content and scope of training must be considered, with reference to best practices, as
observed in the International Principles and Guidelines. Another example provided by Mirna
Cunningham and Paul Kanyinke recommended ‘[d]isability awareness training, with rights-based and
intercultural approaches, needs to be provided to staff in charge of the administration of justice’.1435 In
its Concluding Observations of Australia, the Committee also recommended the introduction of
mandatory training modules on working with persons with disabilities for police officers, judges,

In 1991, the Royal Commission into Aboriginal Deaths in Custody noted that ‘Aboriginal people are in gross
disproportionate numbers, compared with non-Aboriginal people, in both police and prison custody’: Royal
Commission into Aboriginal Deaths In Custody (National Report, 1991) Vol 1, [9.4.1]. See also Australian Law Reform
Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples (Report
No 133, December 2017) 55–88. This over-representation continues to the present day. See also above Part 6.
1431 Chris Cunneen, ‘Racism, Discrimination and the Over-Representation of Indigenous People in the Criminal
Justice System: Some Conceptual and Explanatory Issues’ (2006) 17(3) Current Issues in Criminal Justice 329;
Australian Law Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres
Strait Islander Peoples (Report No 133, December 2017). See also the discussion in Part 6.
1432 Law Council of Australia, The Justice Project Final Report: Aboriginal and Torres Strait Islander Australians (Final Report,
August 2018) 15.
1433 Ibid 14–15. ‘Aboriginal and Torres Strait Islander peoples are disproportionately represented in Australian prison
populations. In 2016, Aboriginal and Torres Strait Islander people constituted just 2% of the Australian adult
population but comprised more than one quarter (27%) of the national adult prison population’: Australian Law
Reform Commission, Pathways to Justice: An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander
Peoples (Report No 133, December 2017) 93 [3.13]. ‘Aboriginal and Torres Strait Islander peoples were therefore
over-represented in the imprisoned population by a factor of 12.5. In other words, based on census night statistics,
Aboriginal and Torres Strait Islander people were 12.5 times more likely to be in prison than non-Indigenous
people’: at 95 [3.17]. The ALRC elaborated: ‘The submission to this Inquiry from Jesuit Social Services summed
up a common assessment: “The over-representation of Aboriginal and Torres Strait Islander peoples in the
criminal justice system is a national disgrace”. While the statistics concerning the disproportionate incarceration
of Aboriginal and Torres Strait Islander peoples are alarming, it is important to bear in mind that the majority of
Aboriginal and Torres Strait Islander people never commit a criminal offence’: at 22. See also Elias Viscontay,
‘Indigenous Prison Population Continues to Increase, While Non-Indigenous Incarceration Rate Falls’, The
Guardian (online, 22 January 2021) <https://www.theguardian.com/australia-news/2021/jan/22/indigenousprison-population-continues-to-increase-while-non-indigenous-incarceration-rate-falls>.
1434 Mirna Cunningham and Paul Kanyinke, Study on the Situation of Indigenous Persons with Disabilities, with a Particular
Focus on Challenges Faced with Regard to the Full Enjoyment of Human Rights and Inclusion in Development, UN ESCOR, 12th
sess, UN Doc E/C.19/2013/6 (5 February 2013) 9 [31].
1435 Ibid 9 [32].
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judicial officers, court staff and prison officers.1436 Extending the scope of training to include disability
awareness, in addition to cultural awareness would ensure services remain appropriate and accessible.
7.7.24
The UNDRIP is instructive when adapting the CP scheme to ensure cultural
appropriateness and sensitivity. It should be considered alongside relevant rights enshrined in the
CRPD and ICCPR.
7.8

SALRI’s Observations and Conclusions

7.8.1
Mick Dodson aptly noted ‘[t]he value of human rights is not in their existence; it is in their
implementation’.1437 Practical enforcement of relevant human rights can be improved by providing
uniform access to CPs and communication assistance measures for vulnerable persons engaged in the
legal system. The identification and implementation of reasonable and procedural accommodations
will aid in removing discriminatory practices and barriers, and promote equality and access.
7.8.2
Of particular importance in South Australia is cultural awareness. In the absence of
cultural relevance and appropriateness, the law is incompetent. In the context of Aboriginal
communities and the role of a CP, reforms to South Australia’s CP scheme must be informed and
guided by members of Aboriginal communities (including rural and remote communities). It is
certainly not the role of SALRI to impose a specific CP scheme upon Aboriginal communities. Rather,
consultation to facilitate the co-design of a culturally relevant and sensitive CP scheme is necessary.1438
7.8.3
In light of relevant international law guidance and the recently endorsed International
Principles and Guidelines, it is clear that access to a CP and communication assistance measures is best
practice for persons with a disability, impairment or complex communication needs. This best practice
is applicable in and out of court in civil and criminal jurisdictions. Further, it extends to all vulnerable
persons — an accused, defendant, victim or witness.
7.8.4
SALRI was often told in consultation by service providers, the disability sector, members
of Aboriginal communities, health practitioners and attendees at the Adelaide roundtables that it is
crucial that information about the CP scheme is widely available and accessible, notably for persons
with complex communication needs and service providers in these communities, and that any uptake
of the CP role must, at least in part, be community led and driven. The lack of awareness of the CP
role and the previous trained volunteer scheme, despite the best efforts of Uniting Communities and
past education efforts, were recurring findings in SALRI’s consultation. There are various operational
measures that can and should be taken to promote awareness and use of any CP program.
7.8.5
SALRI suggests that the design and language to be used in information regarding CPs
should be designed in co-design with CALD communities about which is to be made available and
information on CPs should be made widely available in multiple languages. SALRI suggests that the
information on CPs should be available in simple language and easily accessible formats (including
audio format) for people with low literacy, disability, sight impairments and other disabilities. SALRI

See Recommendation 25(f): Committee on the Rights of Persons with Disabilities, Concluding Observations on the
Combined Second and Third Periodic Reports of Australia, 22nd sess, UN Doc CRPD/C/AUS/CO/2-3 (15 October
2019) 7.
1437 Australian Human Rights Commission, The Community Guide to the UN Declaration on the Rights of Indigenous Peoples
(Guide, 13 December 2010) 8.
1438 Please note Part 6 which considers the role and implications of a CP in the context of Aboriginal communities.
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suggests that the information on CPs and any CP scheme should be readily accessible at any place
where it is considered that a person with a communication need may attend and a CP may be of
assistance, including all SAPOL locations where witnesses, victims, suspects or an accused person may
be in attendance. However, the potential use of the CP role beyond a criminal law context should be
borne in mind.
7.8.6
As raised earlier, SALRI recommends that the design and language used in information
regarding CPs which is to be made available to practitioners and the community should be developed
in co-design with members of the disability sector and disability community.1439
7.8.7

Recommendations

RECOMMENDATION 26
SALRI recommends that the design and language to be used in information regarding
Communication Partners should be designed in co-design with CALD communities about
which is to be made available and the literature on Communication Partners should be made
widely available in multiple languages.
RECOMMENDATION 27
SALRI recommends that the literature on Communication Partners shoul d be available in
simple language and easily accessible formats (including audio format) for people with low
literacy, disability, sight impairments and other disabilities.
RECOMMENDATION 28
SALRI recommends that the information on Communication Partners and the Communication
Partner scheme should be readily accessible at any place where it is considered that a person
with a communication need may attend and a Communication Partner may be of assistance,
including all SAPOL locations where witnesses, victims, suspects or an accused person may
be in attendance.

1439

See Recommendation 18 above.
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Part 8 - Background and Context to South Australian Law
8.1

Background

8.1.1
This Part provides the background and context to understanding the development of the
CP role in South Australia.
8.1.2
Persons with disabilities are equal before the law and should have the right to access
justice.1440 To recognise these fundamental human rights, adjustments can and should be required to
facilitate the participation of a person with a disability.
8.1.3
In the context of the criminal justice system, a participant, being a victim, witness or
defendant, with a disability may require adjustments throughout the criminal justice process. This has
been clearly outlined by the Victorian Equal Opportunity and Human Rights Commission in their 2014
report Beyond Doubt: The Experiences of People with Disabilities Reporting Crime, in the 2018 Final Report of
the Law Council of Australia’s Justice Project, and the other reports and research quoted in this paper.
8.1.4
Without appropriate adjustments and support, the legal system is largely inaccessible for
many people with disability; it can and does produce unjust outcomes. In court proceedings, without
aids, adjustments and support, the adversarial nature of court proceedings, its reliance on complex,
technical language and a reluctance to adopt flexible procedures can make it extremely difficult for
people with disability to effectively participate in proceedings on an equal basis with others and can
compound an already intimidating, stressful and overwhelming experience. Indeed, the cultural
reluctance, even resistance, amongst lawyers and judicial officers to change established adversarial
practices is significant.1441
8.1.5
While many laws and policies exist in each State and Territory to uphold the rights of
people with disability in the criminal justice system in Australia, their guiding principles are found in
the United Nations Convention on the Rights of Persons with Disabilities (‘CRPD’)1442 and the federal
Disability Discrimination Act 1992 (Cth) (‘Disability Discrimination Act’). These Acts and Conventions exist
because there is a need for adjustments to be made. These aspirations, in practice, are yet to be fully
realised.1443

Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 3 (entered into
force 3 May 2008) art 12.
1441 See, for example, Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go-Between’
Evaluation of Intermediary Pathfinder Projects (Report, 2007) xii–xiii, 64–5, 70–1, 84; Amy Kirby, ‘Effectively Engaging
Victims, Witnesses and Defendants in Criminal Courts: a Question of “Court Culture”’ [2017] (12) Criminal Law
Review 949; Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant
Scheme for Tasmania? (Report No 23, January 2018) 35–6 [3.4.2]–[3.4.4]; Isabel Randell et al, University of Auckland,
Young Witnesses in New Zealand’s Sexual Violence Pilot Courts (Report, 2020) 58–63. See also above [2.4.1]–[2.4.4],
below [12.3.5]–[12.3.14], [17.8.13].
1442 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 3 (entered into
force 3 May 2008).
1443 See Part 6, ‘Human Rights Implications’, which refers more extensively to justice and discrimination issues.
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Disability Discrimination Act 1992 (Cth)
8.1.6
The Disability Discrimination Act makes it unlawful to discriminate against a person because
of their disability in a number of areas of life. This includes the provision of goods and services and in
access to public places.1444
8.1.7
This means that people working in the criminal justice system, such as police, lawyers and
prison officers must not discriminate against people with disability when they provide their services.
They must make adjustments to the way they provide their service, and provide the supports that
people with disability need to access legal services.
8.1.8
It also means that people with disability should be able to enter and use the public facilities
within the criminal justice system, such as police stations, courts, legal offices and prisons in the same
way as others in the community.
8.1.9
Since 1993, people with disability in Australia have been able to make complaints of
disability discrimination using the Disability Discrimination Act.
8.1.10
The concerns relating to vulnerable parties, notably children 1445 and persons with
disability,1446 have been often expressed in South Australia, including by the Social Inclusion Board
chaired by David Capo. 1447 Mr Capo observed that since the Commonwealth had signed the CRPD in
2008, ‘a profound shift’ has occurred and ‘the rights of people with disability have been placed firmly
on the agenda, the voices of people with disability are being heard louder than ever before’.1448
8.1.11

The Social Inclusion Board observed:
… people with disability must have their rights protected and upheld. People with disability should
be supported to participate in the justice system on an equal basis with other members of the
community. People with increased vulnerabilities should be provided with supports to manage
their interactions with legal processes. Reform is needed to better identify and respond to the
needs of people with disability in the criminal justice system, whether they are a victim, witness,
or the person charged. People with disability, in particular intellectual disability, are vulnerable to
victimisation and abuse. The vulnerability of women and children to abuse and assault has been
highlighted through the community engagement process. People with disability must be supported
to use the justice system and enable more effective prosecution. The justice system can be

The issue of access to courts was raised to SALRI in the course of this reference.
Robyn Layton, Government of South Australia, Our Best Investment: A State Plan to Protect and Advance the Interests of
Children (Child Protection Review, 2003); EP Mullighan, Children in State Care Commission of Enquiry: Allegations of
Abuse and Death from Criminal Conduct (Final Report, March 2008); Child Protection Systems Royal Commission: The Life
they Deserve (Summary and Report, August 2016). This especially emerged through the comprehensive work of the
Child Abuse Royal Commission.
1446 Social Inclusion Board, Government of South Australia, Strong Voices: A Blueprint to Enhance Life and Claim the Rights
of People with a Disability (Report, October 2011); Australian Human Rights Commission, Equal Before the Law:
Towards Disability Justice Strategies (Report, February 2014) 17; Family and Community Development Committee,
Parliament of Victoria, Inquiry into Abuse in Disability Services (Final Report, Parliamentary Paper No 167, May 2016);
Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Interim Report, October 2020).
1447 Social Inclusion Board, Government of South Australia, Strong Voices: A Blueprint to Enhance Life and Claim the Rights
of People with a Disability (Report, October 2011).
1448 Ibid 1.
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intimidating for anybody; this is exacerbated for people with disability who lack the appropriate
support to reduce barriers to participation in the legal system. Supporting people with disability
who are victims of crime and protecting others in the community, requires a significant reform of
the way the justice system responds to people with disability … Barriers for children as victims
(and witnesses) in the criminal justice system is well established.1449

8.1.12

The Board recommended:
The safety and protection of people with disability must be recognised as a priority across the
criminal justice system. The Government must develop a comprehensive Disability Justice Plan in
consultation with people with a lived experience with disability, the Public Advocate, and the
Health and Community Services Complaints Commissioner. The plan must ensure: adequate
resources are committed to prioritise investigation and timely prosecution of crimes against people
with disability; more effort on prosecution of matters where a person with disability is an alleged
victim; increased support for vulnerable witnesses, particularly children.1450

8.1.13
Unlike in other States and Territories who have adopted the Uniform Evidence Law, the
South Australian Evidence Act 1929 at the time did not have any provision for communication assistance
to be provided to a person unable to communicate with oral language. 1451 The closest legislative
provision was for a witness to be given special provision to protect the witness from ‘embarrassment
or distress’.1452 With the inference that a person’s disability should be distressing or embarrassing, this
provision was inadequate to facilitate the effective participation of persons with complex
communication needs in the justice system.
8.2

St Ann’s case

8.2.1
There was concern over the inability of South Australians with communication disabilities
(including children) to testify in court.1453 This concern is partly attributable to the problematic law of
witness competence in South Australia,1454 but the problem is wider. Two particular cases attracted
concern and prompted both the Disability Justice Plan and the Vulnerable Witnesses Act. A well-known
South Australian case emerged in 2010 before the Child Abuse Royal Commission, now known as
the ‘St Ann’s Case’ where a group of young children with disabilities were sexually abused by their

Ibid.
Ibid 10, recommendation 19.
1451 Evidence Act 1995 (Cth), s 31.
1452 Evidence Act 1929 (SA), s13 and 13A.
1453 Doug Robertson, ‘MP Kelly Vincent Seeks Legislation to Give Disabled People Voice in Court’, The Advertiser
(Adelaide, 27 July 2011).
1454 Evidence Act 1929 (SA) s 9. SALRI’s linked reference is to examine the role and operation of witness competence
law in South Australia and the vexed distinction between sworn and unsworn evidence. There was much unease
in SALRI’s consultation as part of this reference and at the February 2020 workshop about present law and practice
relating to witness competence. See also Royal Commission into Institutional Responses to Child Sexual Abuse, Criminal
Justice Report (Criminal Justice Report, August 2017) Part I, recommendation 62; Sonja Brubacher et al, ‘Children’s
Competence to Testify in Australian Courts: Implementing the Royal Commission Recommendation’ (2019) 42(4)
University of New South Wales New Journal 1386; Transcript of Proceedings, Royal Commission into Institutional Responses
to Child Sexual Abuse (Case Study 38, Day 179, Professor Penny Cooper, 24 March 2016) 18310–11.
1449
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school bus driver, a man called Perkins, during his employment from 1986 to 1991.1455 Many of
the victims were unable to give evidence due to intellectual disabilities and Perkins only faced
charges concerning five sexual offences against three students. 1456 The Royal Commission was
critical of the failings of the Roman Catholic Church, the school and the South Australian police.1457
8.2.2
In 2011, a further South Australian case involving several children with intellectual
disability who were allegedly sexually assaulted by a school bus driver (who adamantly denied any
wrongdoing) attracted significant attention. 1458 The criminal proceedings were contentiously
dropped ‘because of the communication difficulties the disabled victims have. Those difficulties
mean the children are seen as unreliable witnesses who would not cope with cross-examination.’1459
It was reported that the case did not proceed to trial ‘because prosecutors were concerned the
disabled victims could not adequately communicate what happened to them. South Australian law
views disabled victims as unreliable witnesses who would not cope with cross-examination.’ 1460
8.2.3
In the wake of these two cases, there were calls for a system of communication assistance
and a CP Scheme to be available for persons with disabilities. A local MP, the Hon Kelly Vincent MLC,
said this case highlighted urgent reforms were necessary to South Australia’s justice system:
What we really need to see are [changes] that will allow for facilitators to facilitate conversations
between a judge and a police officer and a child or other person who uses alternative

Samantha Donovan, ‘Royal Commission Hearings Start in Adelaide’, ABC News (online, 17 March 2014)
<https://www.abc.net.au/radio/programs/am/royal-commission-hearings-start-in-adelaide/5324728?nw=0>;
Senior Counsel Assisting, Royal Commission into Institutional Responses to Child Sexual Abuse (Opening Address, Case
Study 9, 17 March 2014) <https://www.childabuseroyalcommission.gov.au/case-studies/case-study-09-st-annsspecial-school>.
1456 Sally Brooks, ‘Disabled Boy Wanted to Kill Sex Predator, Royal Commission into Institutional Responses to Child
Sexual Abuse Told’, The Advertiser (Adelaide, 17 March 2014).
1457 ‘St Ann’s Special School Abuse: Royal Commission finds School, Catholic Church, Police failed abused children’,
ABC News (online, 4 June 2015), <https://www.abc.net.au/news/2015-06-04/royal-commission-releasesfindings-into-st-anns-special-school/6522664>; Jordanna Schriever, ‘Royal Commission Findings Slam St Ann’s
Special School, Police and Church over Notorious Bus Driver Paedophile Brian Perkins’, The Advertiser (online, 4
June 2015) <https://www.adelaidenow.com.au/news/royal-commission-findings-slam-st-annes-special-schoolpolice-and-church-over-notorious-bus-driver-paedophile-brian-perkins/newsstory/0cbf6b047845b452e75dafc52714a009>.
1458 Nance Haxton, ‘Abuse Charges Dropped against Bus Driver’, ABC News (online, 21 December 2011)
<https://www.abc.net.au/news/2011-12-20/abuse-charges-dropped-against-bus-driver/3740530>. ‘Stephen Ey,
for [the suspect], told The Advertiser prosecutors made the “hard but correct” decision. “From our perspective the
case was extremely weak. It had significant flaws in it which the DPP sensibly identified,” he said. “The charges
were doomed to failure”’: Candice Keller, ‘Child Sex Charges Against [Bus Driver] Dropped’, The Advertiser (21
December 2011, online) <https://www.adelaidenow.com.au/news/south-australia/bus-driver-child-sex-chargesdropped/news-story/81cf05d5a2ec6ec39e6dc4733516fad8>.
1459 Nance Haxton, ‘Bus Driver May Escape Child Sex Charges’, ABC News (online, 8 December 2011)
<https://www.abc.net.au/news/2011-12-07/sa-bus-driver-may-escape-child-sex-charges/3718520>.
1460 Nance Haxton, ‘Abuse Charges Dropped against Bus Driver’, ABC News (online, 21 December 2011)
<https://www.abc.net.au/news/2011-12-20/abuse-charges-dropped-against-bus-driver/3740530>. See also
Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with
an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 104-5.
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communication … We’ve seen this working quite well in the UK and South Africa for several
years now and again we’ve seen the evidence that we need it here in South Australia.1461

8.2.4
These two cases ultimately proved instrumental in leading to major reform.1462 The CP
Scheme was established in South Australia in the aftermath of these two contentious cases through the
Disability Justice Plan and the Statutes Amendment (Vulnerable Witnesses) Act 2015 (SA). The landmark 2015
Act provides legislative entitlement for communication assistance to parties with ‘complex
communication needs’,1463 including the use of CPs. To support these legislative reforms, the South
Australian Government selected and funded a non-government organisation, Uniting Communities,
to provide the CP Scheme which would offer training and support to volunteer CPs. 1464 The
combination of legislative, funding and policy reform was planned through the South Australian
Disability Justice Plan 2014-2017. The comprehensive Plan was the first of its kind in Australia.1465 The
South Australia Government committed $3.26 million of funding over four years from 2014-15 to the
CP Scheme.1466 The CP volunteer scheme was restricted to criminal proceedings.
8.2.5
The Attorney-General was clear that the Disability Justice Plan, including the CP role should
be open for accused and suspects as well as witnesses and victims.1467
8.2.6

The CP role had ambitious aspirations. As the then Attorney-General explained:

Nance Haxton, ‘Abuse Charges Dropped against Bus Driver’, ABC News (online, 21 December 2011)
<https://www.abc.net.au/news/2011-12-20/abuse-charges-dropped-against-bus-driver/3740530>.
1462 ‘Not long after I was elected to this place in 2010, I was made aware of horrific cases of alleged abuse perpetrated
against seven children under the age of 10 years who also had intellectual and communication related disabilities.
These abuses were allegedly perpetrated by their school bus driver. The case involving these children and this
abuse never proceeded to trial’: South Australia, Parliamentary Debates, Legislative Council, 2 July 2015, 1141–2
(Hon Kellie Vincent MLC). See also South Australia, Parliamentary Debates, House of Assembly, 3 June 2015, 1508
(John Gardner); South Australia, Parliamentary Debates, House of Assembly, 3 June 2015, 1512 (Dr Duncan
McFetridge).
1463 See also South Australia, Parliamentary Debates, Legislative Council, 9 June 2016, 4239–42.
1464 John Rau, Communication Partner Service Selected for Disability Justice Plan (News Release, AttorneyGeneral’s Department, 10 March 2016)
<https://www.agd.sa.gov.au/sites/default/files/communication_partner_service_selected_for_disability_justice
_plan.pdf?v=1491969783>.
1465 It received wide praise. for example, Australian Human Rights Commission, Equal Before the Law: Towards Disability
Justice Strategies (Report, February 2014) 17; Senate Community Affairs References Committee, Parliament of
Australia, Violence, Abuse and Neglect Against People with Disability in Institutional and Residential Settings, Including the
Gender and Age Related Dimensions, and the Particular Situation of Aboriginal and Torres Strait Islander People with Disability,
and Culturally and Linguistically Diverse People with Disability (Report, November 2015) 164 [6.49]–[6.50]; Royal
Commission into Institutional Reponses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 70; Law
Council of Australia, The Justice Project: People with Disability (Final Report, August 2018) 5, 85; Committee on the
Rights of Persons with Disabilities, Concluding Observations on the Combined Second and Third Periodic Reports of Australia,
UN Doc CRPD/C/AUS/CO/2-3 (15 October 2019) 25(b), II(b).
1466 Government of South Australia, ‘2014-15 Budget Paper 4: Agency Statements Vol 1’ (Budget Paper, 19 June 2014)
67. See also South Australia, Parliamentary Debates, House of Assembly, 10 March 2016, 4709 (Hon John Rau).
1467 ‘The Attorney was very conscious that clearly more needed to be done to assist vulnerable victims and vulnerable
witnesses, but was also conscious of the problems faced by suspects of intellectual disability in the criminal justice
system, so it was intended to be a balanced process that would assist whether you be a defendant, a suspect, a
victim or a witness with an intellectual disability and also with application for children’: Transcript of Proceedings,
Royal Commission into Institutional Responses to Child Sexual Abuse (Public Hearing, Case Study 38, Dr David Plater, 24
March 2016) 18334.
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This is a very important initiative by the state government and it is one that I am sure most people
will welcome. It is very important that there is communication support in police interviews and in
court, and this was a strong theme that arose from the community consultation in the development
of the Disability Justice Plan. A key initiative in the Disability Justice Plan is the introduction of trained,
independent volunteer communications partners. These are people who will play a similar role to
interpreters for people with complex communication needs. The Statutes Amendment (Vulnerable
Witnesses) Act 2015 provides a statutory basis for the introduction of communication partner
services. The objective of the service is to provide trained independent volunteer personnel to
facilitate communication between vulnerable victims, witnesses, suspects and defendants with
complex communication needs in their contact with the criminal justice system. Funding of $1.362
million under the Disability Justice Plan was allocated for the establishment of the Communication
Partner Service in the non-government sector over a period of some four years. As part of the
competitive process, the Communication Partner Service Grant was launched by the AttorneyGeneral’s Department on 16 September. I am now pleased to announce that Uniting Communities
has been selected as the successful provider of the Communication Partner Service. Uniting
Communities is tasked with establishing and managing the service, including the selection, training
and supervision of volunteers to provide communication assistance to vulnerable witnesses for
the giving of evidence in and out of court … Uniting Communities has extensive experience in
delivering programs to people with disability and children all across the states, including in regional
areas, and has a large trained volunteer workforce delivering vital programs … The
Communication Partner Service will complement other services in the Disability Justice Plan. The
Communication Partner Service, combined with the specialist training legislative reform and other
measures in the Disability Justice Plan, will make South Australia a leading jurisdiction in improving
access to justice for people with a disability.1468

8.2.7
It is notable that the Vulnerable Witnesses Act received all party support1469 (though the
logistical challenges were raised).1470 Ms Cook, for example, observed: ‘we need to ensure that no child

South Australia, Parliamentary Debates, House of Assembly, 10 March 2016, 4709 (Hon John Rau).
South Australia, Parliamentary Debates, House of Assembly, 3 June 2015, 1508 (Mr Gardner); South Australia,
Parliamentary Debates, House of Assembly, 3 June 2015, 1508–10 (Mr Tarzia); South Australia, Parliamentary Debates,
House of Assembly, 3 June 2015, 1510–11 (Dr McFetridge); South Australia, Parliamentary Debates, House of
Assembly, 3 June 2015, 1511–15 (Ms Chapman); South Australia, Parliamentary Debates, House of Assembly, 3 June
2015, 1515–16 (Ms Cook); South Australia, Parliamentary Debates, Legislative Council, 30 June 2015, 1779–81 (Hon
Andrew McLachlan MLC); South Australia, Parliamentary Debates, Legislative Council, 2 July 2015, 1141–3 (Hon
Kellie Vincent MLC); South Australia, Parliamentary Debates, Legislative Council, 2 July 2015, 1154 (Hon Tammy
Franks MLC). This all-party support extended to overcoming an ‘administrative oversight’ in the approval of nonpolice prescribed interviewers to interview vulnerable witnesses. See South Australia, Parliamentary Debates, House
of Assembly, 26 September 2017, 11065–6 (Hon John Rau); South Australia, Parliamentary Debates, Legislative
Council, 26 September 2017, 7618–20; South Australia, Parliamentary Debates, House of Assembly, 29 July 2015,
2130 (Hon John Rau); South Australia, Parliamentary Debates, House of Assembly, 29 July 2015, 2130–1 (MS
Chapman).
1470 The then Shadow Attorney-General, Ms Chapman, for example, whilst supportive of the Bill and CP role, noted
the logistical and other challenges of making the CP role available and accessible across the State. ‘The one thing
that would temper my enthusiasm for the reforms in this area is that … we are only going to have a few [CPs]
trained up, it is going to take a very long time, and the piloting, whether that is going to be geographical or to a
small group of lucky winners who get a chance to have these communication systems, is clearly going to start very
small. I remember saying this about the proposed National Disability Insurance Scheme and at the time that we
were being asked to do reforms for people who had catastrophic injuries arising out of motor vehicle accidents …
So, what ends up happening is that we pass laws, everyone is gleeful at the prospect of there being reform and that
there will be initiatives outlaid, but then we find that it drip-feeds out and that only a select few get access to this
for quite some time. That has come true of the NDIS arrangements, which are sort of ballooning out in time
1468
1469
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goes without justice because our legal system is inaccessible to them, and no disabled person goes
without justice because our legal system is inaccessible to them either.’1471 The Hon Andrew McLachlan
MLC observed:
It is a critical part of our justice system that we have a system that is transparent and based on the
accounts of witnesses. The cornerstone of all justice and delivering justice for the community is that
the judicial system requires accurate and honest witnesses. The human being gives evidence in a public
court in which not only is justice being sought to be done, but justice itself is on trial. In contemporary
society, we do need to pay due regard or closer concern for the situation of witnesses and victims, and
this is a good thing … We must go as far as we can to reduce the pressures and problems of every
single witness, but also of vulnerable witnesses in particular, for this is important in facilitating not only
a fair trial but also shows the compassion which the community in general should show to victims of
crime.1472

8.2.8
The Hon Kellie Vincent, whilst expressing her strong support for the Bill, noted the need
for wider changes:
I strongly commend this Bill to the chamber and also remind everyone that this is just one small
part of the Disability Justice Plan, which was launched in 2014. More cultural, policy and legislative
changes are yet to occur to empower people with disabilities to not only speak out about what we
experience but to prevent us from experiencing those negative things in the first place. These
changes will require us all to work together conscientiously and constructively in this space for
many years to come.1473

8.2.9
The Attorney-General noted ‘the very hard work that has gone into finding the very
difficult balance between improving the access that people with disabilities have to the justice system
on the one hand and providing for the basic fair trial expectations that all of us have, particularly in
criminal matters.’1474 He elaborated on the passage of the Vulnerable Witnesses Act:
This is a very important day, I think, for South Australia. I think this actually marks an occasion
where, as used often to be the case in the past, we are at the forefront of national thinking and
national reform in this area … Can I also thank all of the disability sector people who participated
in all the extensive consultations about this matter. I think at the beginning they might have
thought this was something that should have been treated with some scepticism but I think, over
time, they came to accept that this was a genuine and sincere effort by the Government to make
sure that, to the extent legislation is capable of doing so, some of the horrors of the past are never
repeated. I think it is really important that people in the disability area appreciate that the
Parliament is genuinely trying to be of assistance and genuinely trying to do its best to give those
who have perhaps not had a voice in the justice system, a voice that they should have. Let us hope
that we have struck the right balance. Let us hope that we get it right. Ultimately, this will be a

before people got access to it. I, for one, do not want to raise expectations for a parent, sitting out there waiting
for the progress of this bill, to think that their child who might be a witness, victim or potentially defendant in
court proceedings is going to be assured of having the protection of these measures and the support of a
communication assistant. That may be a very long time coming, and I do not want there to be an unrealistic
expectation of that’: South Australia, Parliamentary Debates, House of Assembly, 3 June 2015, 1512.
1471 South Australia, Parliamentary Debates, House of Assembly, 3 June 2015, 1515.
1472 South Australia, Parliamentary Debates, Legislative Council, 30 June 2015, 1079.
1473 South Australia, Parliamentary Debates, Legislative Council, 2 July 2015, 1143.
1474 South Australia, Parliamentary Debates, House of Assembly, 29 July 2015, 2130.
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matter that we will be all monitoring with some interest over the months and years to come, but I
think it shows every sign of being a very ground-breaking initiative by the Parliament of South
Australia and I think it is one of which we should all be very proud.1475

8.2.10
There was an assumption that the new laws, including and especially the CP role, would
have take-up and result in tangible operational and cultural effects and vulnerable parties, whether as
accused, suspects, victims or witnesses, would have greater protection by, and access to the criminal
justice system.
8.2.11
The reality has differed. The CP scheme was not utilised, notably in the South Australian
higher courts, to the extent originally contemplated. SALRI has identified only four higher court trials
in which the CP role was used. In each of these trials, while there was no lasting opposition to the
presence of the CP, the actual communication assistance able to be delivered by the CP differed.1476
8.2.12
The significant underutilisation before the courts appears, at first glance, to undermine
the very impetus for establishing the CP Scheme. The CP scheme was not renewed, in part due to its
limited use, and a user pays model now operates. 1477 In October 2018, the South Australian
Government announced that funding for the volunteer CP Scheme would end in February 2020.1478
No further funding will be made available for the training of CPs or continuation of the existing CP
Scheme. The original Disability Justice Pan also lapsed and was never formally renewed.1479
8.2.13
SAPOL remains under an ostensible statutory obligation to use a CP for either witnesses
or suspects with complex communication needs and the legislative entitlement remains for a person
with complex communication needs to use a CP in legal proceedings. However, SALRI often heard in
consultation that the strength of these entitlements is eroded under a user pays model. Professor Eileen
Baldry, for example, noted: ‘If the person needing the communications assistance has to pay for the
service themselves. That would make it inaccessible.’ Diana Bleby made a similar point. SALRI also
heard from the disability sector that it is very difficult under the present model to locate a suitable CP.
8.2.14

Ms Cook MP explained in Parliament as to some of the concerns:

Ibid.
For an analysis of these four trials, and the use of CPs outside the higher court context, see below Part 14.
1477 ‘From 1 March 2020, a new model for communication partners will be in place. It is a fee-for-service model. What
does this mean? It means that vulnerable people, who often do not have an income stream other than supplement
payments or NDIS assistant services, will have to pay for this vital service to help them seek justice. For clarity,
NDIS payments cannot be used to pay for this service … The service will be managed in the future by government
agencies and legal professionals. For example, members of SAPOL or legal practitioners will have to seek the
assistance they need’: South Australia, Parliamentary Debates, House of Assembly, 5 February 2020, 37 (Ms Cook).
See also South Australia, Parliamentary Debates, House of Assembly, 15 October 2020, 3089–91 (Ms Cook); South
Australia, Parliamentary Debates, House of Assembly, 15 October 2020, 3093 (Hon Vickie Chapman); Isabel
Dayman, ‘SA Budget: Parents of Sex Abuse Victim Condemn Funding Cut to Legal Support Service’, ABC News
(online, 13 September 2018) <https://www.abc.net.au/news/2018-09-13/sex-abuse-victim-service-funding-cutcondemned/10238582>.
1478 Government of South Australia ‘2018-19 State Budget, Budget Measures Statement’ (Budget Paper No 5, 4
September 2018) 14.
1479 While the Plan was not renewed after 2017, Inclusive SA is a body recently launched to implement the 2019–2023
State Disability Inclusion Plan. Each State Government department is now responsible for publishing its own
inclusion plan highlighting its accommodations and supports for people with disability. Inclusive SA, State Disability
Inclusion Plan 2019–2023 (Web Page, 2019) <https://inclusive.sa.gov.au/resources/state-disability-inclusionplan>. There is no mention of access to justice in the 2019 Plan.
1475
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I have spoken about this very important program which, at a cost of a little over $300,000 per
annum, for four years provided support for well over 300 people to access the justice system in a
much more dignified, inclusive and confident way. This program started in late June 2016 and was
designed to assist people with a disability to access the court system. It ended in February 2020.
There is a report that members might like to access through the Uniting Communities website. If
you are not able to, I am very happy to provide all members with a copy of that. This program,
starting in 2016, was a Labor initiative as part of the state’s Disability Justice Plan. This plan was
established on a statutory basis, under the Statutes Amendment (Vulnerable Witnesses) Act 2015, which
I was very pleased to contribute to. The program itself sought referrals from a number of groups
such as SAPOL, the DPP, many defence lawyers, court affiliates and some directly from family
and support workers in our community. This service, which predominantly had volunteers at its
front, was a way of attaching somebody to build that relationship and allow support for the person
navigating the court system. There are excellent results and stories to be read in the report … In a
nutshell, as I understand it, the recommendation out of the Attorney-General's Department was
to flip this model of a program, overarchingly funded, to Uniting Communities, which is then
operated by the volunteers underneath as a fee-for-service type model, where SAPOL or the DPP
or a lawyer and their firm would seek the assistance of these skilled workers from Uniting
Communities and pay for that level of support for their client or the person who presented to
them. It is a sad report to deliver to the parliament that not one person has accessed it under that
model. I would urge the Attorney-General, who has a great understanding of people with disability
and the challenges, to look at a reversal of that decision, along with this great piece of legislation,
and a remodeling to a large degree of that fee-for-service type arrangement because it does not
seem to have been something that is able to be picked up for whatever reason. I would urge a
review and, as part of this process, to look at how that could be reinstated.1480

8.2.15
The Attorney-General commented on the CP scheme and the reasons for its
discontinuance:
There was a development, after the vulnerable witness legislation was passed under the previous
Government, to establish a cohort of trained people as volunteers to be able to provide this service.
That has occurred. There are a number within the government. It turned out that the principal
amount of work that they were called upon to do was from SAPOL, largely when someone who
was in a vulnerable circumstance might be called in either as a defendant, as a victim or as a witness.
The police would need assistance to be able to ensure that they got the full picture from the person
who was vulnerable. Whether they are being accused of something or whether they have been a
victim of something, this is an important initiative, I agree. SAPOL are the biggest users of this,
as I understand it. The funding in relation to that discontinued on the basis of two things. Firstly,
there was a significant cohort of people available to undertake this service. Some of those are in
government already, and they would continue to be available. I will look into the issue that the
member raises that nobody has used this service since because I would be concerned if there has
been no utilisation, particularly by SAPOL, because they were the biggest users before. I will have
a look at that.1481

1480
1481

South Australia, Parliamentary Debates, House of Assembly, 15 October 2020, 3089–90.
South Australia, Parliamentary Debates, House of Assembly, 15 October 2020, 3093. SALRI understands from the
SAPOL officers it spoke to that no CP has been used by SAPOL since the expiry of the Uniting Communities CP
scheme.
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8.2.16
The aspirations behind the Disability Justice Plan and Vulnerable Witnesses Act remain
applicable in South Australia. The recent Evidence (Vulnerable Witnesses) Amendment Act 2020 (SA),1482 for
example, received notable all-party support. This Act provided (or confirmed) that emotional support
can include the presence of a companion animal in court to support vulnerable witnesses and ease the
stress in testifying.1483 The Act also clarified the interaction between special hearings and the trial under
s 12BA and s 13Ba of the Evidence Act 1929 to confirm (as had been originally intended with the 2015
Vulnerable Witnesses Act) that evidence adduced at a special hearing was admissible as part of the trial.1484
8.2.17

Mr Picton commented in the parliamentary debate:
I think we can all acknowledge that for anybody to partake in the justice system or a court process
can be very daunting and difficult, and obviously more so if you are a young person or a person
with a disability that makes that even harder. That is why this law reform that we have had for the
past five years since the previous Act passed is so important to make our justice system fairer, to
get better outcomes and to make it easier for vulnerable people to be able to provide evidence in
the court system … We must ensure equity of access for children and people with disability when
they interact with the court system. While balancing the rights of defendants to a fair trial, we must
also support people who may be vulnerable while they give evidence in criminal proceedings. It is
critical that people who are considered vulnerable witnesses receive the support they need to
maintain an accessible justice system in South Australia.1485

8.2.18

The Hon Kyam Maher MLC similarly commented:
We acknowledge the particular challenges faced by certain people in the community when they
encounter the justice system. For children and people with a disability who are called to give
evidence at a trial, being in a courtroom may present particular barriers. They may find it extremely
difficult to give evidence in a trial without experiencing trauma or practical difficulties. We must
keep the justice system accessible and supported for anyone … We must ensure equity of access

See also South Australia, Parliamentary Debates, House of Assembly, 23 September 2020, 2714–16 (Hon Vickie
Chapman). The value of a companion animal to ease the stress on a vulnerable party in testifying was raised in
consultation to SALRI by Rebecca Irwin and others. ‘The presence of animals, particularly dogs, has been shown
to provide comfort and support to people dealing with trauma, particularly children. Having a canine court
companion present while recounting traumatic events has a range of positive outcomes for vulnerable witnesses,
such as decreasing anxiety and heart rate and increasing memory function and mental clarity’: at 2714. Zero, the
now retired companion dog, sat in over 100 ODPP interviews with vulnerable witnesses and successfully provided
emotional support for over 100 witnesses and victims. See Mitch Mott, ‘New Legislation to Allow Zero the Court
Companion Dog to Accompany Vulnerable Witnesses and Victims when they give Evidence’, The Advertiser
(online, 22 September 2020) <https://www.adelaidenow.com.au/truecrimeaustralia/police-courts/newlegislation-to-allow-zero-the-court-companion-dog-to-accompany-vulnerable-witnesses-and-victims-when-theygive-evidence/news-story/30f5c8358d0b3b260aab0561e598998b>.
1483 The presence of an animal can also be seen as a form of communication assistance to enable the vulnerable witness
to provide their best evidence. Animals have been used in England following the input of an intermediary to
support witnesses to provide their best evidence. See Rachel Williams, ‘Helping Child Witnesses: “One Girl Gave
Evidence with a Hamster on her Lap”’, The Guardian (online, 17 February 2018)
<https://www.theguardian.com/society/2018/feb/17/child-witnesses-one-girl-evidence-hamster>. See also R v
BL [2016] ACTSC 209. BL was charged with acts of indecency and assault on his 10 year old daughter, who had
an autism spectrum disorder. The daughter gave her evidence at a recorded pre-trial hearing. Reshauge J ordered
that she be permitted to give her evidence accompanied by her support dog on the basis that the dog would have
a positive impact on her capacity to give evidence.
1484 South Australia, Parliamentary Debates, House of Assembly, 23 September 2020, 2715.
1485 South Australia, Parliamentary Debates, House of Assembly, 15 October 2020, 3085, 3087.
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for children and people with disability when they interact with the court system. While balancing
the rights of defendants to a fair trial, we must also support people who may be vulnerable while
they give evidence in criminal proceedings. It is critical that people who are considered vulnerable
witnesses receive the support they need to maintain an accessible justice system in South
Australia.1486

8.2.19
On 24 August 2020, the Statutes Amendment (Child Sexual Abuse) Bill 2021 was
introduced to the South Australian Legislative Council. The Bill seeks to implement various important
measures proposed by the Royal Commission into Institutional Responses to Child Sexual Abuse.1487
8.2.20
The operation of the 2015 Vulnerable Witnesses Act, and the impact of these recent and
proposed amendments, will be examined in more detail in the following Part.

South Australia, Parliamentary Debates, Legislative Council, 3 December 2020, 2431, 2433. See also South Australia,
Parliamentary Debates, Legislative Council, 3 December 2020, 2433–5 (Hon Connie Bonaros MLC).
1487 South Australia, Parliamentary Debates, Legislative Council, 24 August 2021, 3955–60. The Bill has now passed the
Legislative Council with all party support. See South Australia, Parliamentary Debates, Legislative Council, 21
September 2021, 4442-4452.
1486
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Part 9 - South Australian Law
9.1

Legal Framework

9.1.1
The South Australian legal framework for CPs is involved. It is governed by the Evidence
Act 1929 (SA) (‘Evidence Act’), the Summary Offences Act 1953 (SA) (‘Summary Offences Act’), the Statutes
Amendment (Vulnerable Witnesses) Act 2015 (SA) (‘Vulnerable Witnesses Act’) and the Summary Offences
Regulations 2016 (SA). The complexity is compounded by the role of various Court Rules,1488 namely
the South Australian Supreme Court Criminal Rules 2014 and District Court Criminal Rules 2014. This Part
reviews the relevant statutory provisions of these Acts and the accompanying Regulations.

Evidence Act
9.1.2
The Act recognises three instances in which a witness with complex communication needs
can obtain assistance from a CP to give evidence. The court may: (1) convene a pre-trial special hearing
where it provides for a CP to assist the witness to give evidence;1489 (2) order that special arrangements
be made to provide a CP to a witness when the witness is to give evidence at trial;1490 or (3) enter a
general order appointing a CP for a witness in proceedings.1491
Section 12AB: Pre-Trial Special Hearing
9.1.3
In general, the court will order arrangements be made for a witness to give evidence at a
pre-trial special hearing in the following set of circumstances. First, the provisions of the Act apply to
the witness and the offence charged. Second, the facilities necessary to take the evidence are readily
available and arrangements for a pre-trial hearing are practicable. Finally, the arrangements can be made
without prejudice to any party in the proceedings.1492
9.1.4
The first requirement limits the scope of this provision to certain types of witnesses and
certain types of offences. To qualify for an arrangement under the pre-trial special hearing provision,
the witness must be either a young child (aged 14 or younger) or a person with a disability adversely
affecting their capacity to provide a coherent account of their experiences or a rational response to
questions.1493 If the witness has a physical disability or cognitive impairment affecting the giving of
evidence, the court must make provision for the difficulty can be overcome by a CP’s assistance or
that the witness’s embarrassment and distress will be minimised by such assistance.1494
9.1.5
On 24 August 2021, a new Bill was introduced to the Legislative Council to amend s 12AB
to provide for additional categories of eligible witnesses.1495 These categories include all child sexual

See Greg Weir, Royal Commission into Institutional Responses to Child Sexual Assault (Statement of Witness, 24
November 2016).
1489 Evidence Act 1929 (SA) s 12AB.
1490 Ibid s 13A.
1491 Ibid s 14A.
1492 Ibid s 12AB(1).
1493 Ibid s 12AB(14).
1494 Ibid s 12AB(2)(a)(ii).
1495 Statues Amendment (Child Sexual Abuse) Bill 2021 (SA) cl 13(2).
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abuse victims no matter their age at the time of the trial, any other witness in a child sexual offence
trial who is a child or a vulnerable person, any other witness who the court is satisfied should be allowed
to give evidence in a manner specified by s 12AB; and domestic abuse victims. These categories of
witnesses may include persons with complex communication needs.1496
9.1.6
The person’s evidence must also be necessary at the trial of a serious offence, an offence
contravening an intervention order under the Intervention Orders (Prevention of Abuse) Act 2009 (SA), or a
restraining order under the Summary Procedure Act 1921 (SA).1497
9.1.7
If an order has been made for a pre-trial hearing in relation to a witness in a trial of a
charge of a child sexual offence,1498 s 12AB (as to be amended by the new Bill) will allow the court to
make a direction or directions in relation to the manner, duration or type of questions put to the
witness; where there is more than one accused involved, the allocation among the accused of the topics
about which the witness may be asked; the use of models, plans, body maps or similar aids to help
communicate a question or an answer; if a party intends to lead evidence that contradicts or challenges
the evidence of the witness or that otherwise discredits the witness, the party is not obliged to put that
evidence in its entirety to the witness in cross-examination; and any other direction the court thinks
necessary for the fair and efficient conduct of the proceeding.1499 This provision draws on interstate
models, notably the ACT and Tasmania.
9.1.8
On 21 May 2021, the Chief Judge of the District Court of South Australia published an
‘Information for the Profession’ in relation to criminal pre-trial special hearings,1500 and in particular
the pilot programme for the pre-trial recording of the evidence of child witnesses and persons with
cognitive impairment due to commence in the District Court. Eligible witnesses are children of or
under the age of 14 years old, or a person with a disability ‘that adversely affect[s] the person’s capacity
to give a coherent account of the person’s experiences or to respond rationally to questions’.1501 The
program is only available for eligible witnesses that are involved in a trial of a serious offence against
the person, namely attempted murder, attempted manslaughter, a sexual offence, staling, causing
serious harm or an offence involving an unlawful threat to kill or endanger life, abduction, or
blackmail.1502
9.1.9
The Chief Judge highlights that the focus of the pilot program is ‘the evidence of child
complainants in trials of sexual offences as they are readily identifiable and represent the bulk of the
work in the District Court regarding eligible witnesses’. This will be achieved by recording the interview

Evidence Act 1929 (SA) s 12AB(2)(a)(ii).
Ibid ss 1(a), 12AB(14). Note, the Summary Procedure Act has been repealed and, effectively, renamed as the Criminal
Procedure Act 1921 (SA). The Evidence Act 1929 has not (yet) been consequentially amended.
1498 Evidence Act 1929 (SA) s 4(1) (definition of ‘child sexual offence’).
1499 Statutes Amendment (Child Sexual Abuse) Bill 2021 (SA) cls 13(1), 14. See also the discussion in Part 7[7] below.
1500 District Court of South Australia, Practice Note: Criminal Pre-Trial Special Hearings, 21 May 2021.
1501 Evidence Act 1929 (SA) s 12AB(14).
1502 Ibid s 12AB(14).
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between the witness and the prescribed interviewer,1503 and presenting the pre-recorded evidence of
the witness in a court room before the judge, in advance of the jury trial.1504
9.1.10
Judge Chapman is leading the pilot program. Her Honour has been very helpful to SALRI
in its conduct of this reference.
9.1.11
There are statutory safeguards to ensure the quality and impartiality of a communication
1505
assistant.
The person providing communication assistance is not strictly required to be a
communication partner approved by the Minister, so long as the person has been approved by the
court. 1506 In any event, any person providing communication assistance must take an oath or
affirmation that they will communicate accurately with the witness and the court.1507 If their impartiality
or ability to provide communication assistance is disputed, they cannot assist until the court is satisfied
with their ability and impartiality.1508 While the witness gives evidence, the CP must be visible to the
judge and observable by the defendant either directly or by the transmission of images.1509 The CP must
also be visible during the taking of evidence in any audio-visual record.1510
9.1.12
Before the trial, the party calling the witness must file a written application for a pre-trial
special hearing order no later than 35 calendar days after the respondent is committed for trial,1511 and
serve the other party/ies to the proceedings (ie the respondent) within 14 days of the court filing.1512
The application must demonstrate that the witness is a type of person to whom the pre-trial special
hearing provisions apply and explain why a special hearing is sought. 1513 The application must be
supported by an affidavit describing the existence, nature and extent of the disability and its effects on
the witness’s capacity to give evidence.1514 It must also identify the reason for which the hearing is
sought,1515 indicate whether communication assistance is sought1516 and, if so, describe the witness’s
physical disability, cognitive impairment, or complex communication needs which make it desirable to
take evidence by way of communication assistance. 1517 Where communication assistance is sought

Summary Offences Act 1953 (SA) pt 17 div 3.
Evidence Act 1929 (SA) s 12AB.
1505 This is a feature of other CP schemes. See John Taggart, ‘“I Am Not Beholden to Anyone … I Consider Myself
to be an Officer of the Court”: A Comparison of the Intermediary Role in England and Wales and Northern
Ireland’ (2021) 25(2) International Journal of Evidence and Proof 141.
1506 Evidence Act 1929 (SA) s 12AB(5)(a)(i).
1507 Ibid s 12AB(5)(a)(ii).
1508 Ibid s 12AB(5)(b). They are not prevented from being called as a witness at the trial or other relevant proceedings:
at s 12AB(6).
1509 Ibid s 12AB(4).
1510 Ibid s 12AB(4).
1511 Supreme Court Criminal Rules 2014 (SA) r 51(1A); District Court Criminal Rules 2014 (SA) r 51(1A).
1512 Evidence Act 1929 (SA) s 12AB(7)(a)-(c).
1513 Ibid (SA) s 12AB(7)(d); Supreme Court Criminal Rules 2014 (SA) r 49; District Court Criminal Rules 2014 (SA) r 49. See
also Greg Weir, Royal Commission into Institutional Responses to Child Sexual Assault (Statement of Witness, 24
November 2016).
1514 Supreme Court Criminal Rules 2014 (SA) r 57B(1)(b)-(c); District Court Criminal Rules 2014 (SA) r 57B(1)(b)-(c).
1515 Supreme Court Criminal Rules 2014 (SA) r 57B(1)(d); District Court Criminal Rules 2014 (SA) r 57B(1)(d).
1516 Supreme Court Criminal Rules 2014 (SA) r 57B(1)(e); District Court Criminal Rules 2014 (SA) r 57B(1)(e).
1517 Supreme Court Criminal Rules 2014 (SA) r 57B(1)(g); District Court Criminal Rules 2014 (SA) r 57B(1)(g).
1503
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through a person, as opposed to a device, the relevant form under the Criminal Court Rules requires the
nomination of a specific communication partner or a person to be approved by the court to provide
such assistance.1518 The application must also set out any special measures proposed to prevent the
witness and defendant from directly seeing or hearing one another.1519 The respondent may file an
objection to the application within 14 days of service if it is believed that the provisions do not apply
to the witness in question.1520 The court then decides whether to grant the application either in the
absence of the applicant and respondent or by conducting a hearing which is closed to the public.1521
If there is no objection or the court overrules the objection, the only remaining questions are whether
the arrangements are readily available and practicable and can be made without prejudice to the parties.
If so, the court must order a pre-trial special hearing.1522 The order is subject to later variation or
revocation on a party’s application or at the court’s own initiative.1523
9.1.13
Assuming that the court authorises the assistance of a CP, there are additional logistical
issues that the court must address. For example, the court must ensure that an audio-visual record of
the evidence is made and, if appropriate, that the taking of evidence at the hearing is transmitted to the
defendant by closed circuit television and other measures the court thinks appropriate.1524 The audiovisual record will be admissible as the witness’ evidence at the trial.1525
Section 13A: Special Arrangements at Trial
9.1.14
In many respects, the special trial arrangements provisions are similar to their pre-trial
counterpart described above. The provisions require, for instance, that facilities to make the
arrangements be practicable and that arrangements can be made without prejudice to any party in the
proceedings.1526 However, a special trial arrangement order can apply to a wider range of witnesses and
proceedings. For the purposes of a special arrangement order, vulnerable witnesses include children
under the age of 16 years, witnesses with cognitive impairment, alleged victims of an offence related
to the proceedings who have been subjected to threats of violence and retribution connected to the
proceeding, and people who have consented to be treated as a vulnerable witness in proceedings
involving serious and organised crime offences. 1527 These categories will also be expanded by the
Statues Amendment (Child Sexual Abuse) Bill 2021 (SA) to reflect the (as expanded by the Bill)
categories available at pre-trial special hearings.1528

Supreme Court Criminal Supplementary Rules 2014 (SA) Schedule Form 13A; District Court Criminal Supplementary Rules
2014 (SA) Schedule Form 13A.
1519 Supreme Court Criminal Rules 2014 (SA) r 57B(1)(f); District Court Criminal Rules 2014 (SA) r 57B(1)(f).
1520 Evidence Act 1929 (SA) s 12AB(8); Supreme Court Criminal Supplementary Rules 2014 (SA) Schedule Form 13B; District
Court Criminal Supplementary Rules 2014 (SA) Schedule Form 13B.
1521 Evidence Act 1929 (SA) s 12AB(9).
1522 Ibid s 12AB(10).
1523 Ibid s 12AB(11).
1524 Ibid s 12AB(2).
1525 Ibid s 12AB(13).
1526 Ibid s 13A(1).
1527 Ibid s 4.
1528 Statutes Amendment (Child Sexual Abuse) Bill 2021 (SA) cl 14.
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9.1.15
The court may order special arrangements to take the evidence of vulnerable witnesses in
all types of criminal proceedings,1529 not just the narrow category of proceedings to which the pre-trial
special hearing provisions apply.
9.1.16
The provision of a CP to assist a vulnerable witness in giving evidence is merely one form
of special trial arrangement that a court may make. As in the case of the pre-trial hearing provisions,
communication assistance may be provided if the vulnerable witness possesses a physical disability or
cognitive impairment that restricts their ability to give evidence, where the court finds that providing
a CP can facilitate the giving of evidence at trial or minimise the witness’s embarrassment or distress.1530
There are further parallels to the pre-trial special hearing provisions. The CP must take an oath or
affirm that they will communicate accurately with the witness and the court.1531 The CP must be visible
before the judge and jury while the witness gives evidence. Where the opposing party is prevented
from directly seeing the witness’ interaction with the CP, the court must ensure that the opposing party
can observe the interaction by the transmission of images or through a replay of a recording of
images.1532
9.1.17
The procedure for applying for special trial arrangements is almost identical to that of an
application for a pre-trial special hearing. The principal difference is the court’s greater discretion to
decide whether special trial arrangements should be made.1533 For example, in its discretion, the court
may dispense with special arrangements if the witness is an adult, necessary facilities are not readily
available, and it is not reasonably practicable to make facilities available due to cost, inconvenience, the
delay involved in procuring them, or the urgency of the proceedings.1534 If special arrangements are
made at a criminal trial, the court must caution the jury not to draw from the arrangements any
inference adverse to the defendant, or allow the arrangements to influence the weight given to the
witness’s evidence.1535 Even after the court enters an order, the order is subject to later variation or
revocation on a party’s application or at the court’s own initiative.1536
Section 14A: General Order for Communication Assistance
9.1.18
The Evidence Act also provides a more general entitlement for communication assistance
for witnesses to give evidence during proceedings. To qualify for assistance under s 14A, only two
criteria must be satisfied:


The witness must be a person with complex communication needs;



the assistance needed to enable the witness to understand and communicate with the court
must be readily available and practicable.1537

Evidence Act 1929 (SA) s 13A(1)(a).
Ibid s 13A(2)(e).
1531 Ibid s 13A(5a).
1532 Ibid s 13A)(5).
1533 Ibid ss 13A(10)-(11).
1534 Ibid s 13A(11).
1535 Ibid s 13A(12).
1536 Ibid s 13A(13).
1537 Ibid s 14A(1).
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There is no restriction on the type of proceedings involved. The scope of this provision is broader
than the scope of the previous two orders which are strictly limited to criminal proceedings.
9.1.19
The type of communication assistance available under this provision is broad. It includes
a communication partner, a device approved by the court, or that evidence be taken in a particular way
that will facilitate the taking of the evidence from the witness. Parliament has recently passed the
Evidence (Vulnerable Witnesses) Amendment Act 2020 (SA) 1538 which provides the basis for the canine
companion program. This program aims to provide communication assistance to witnesses by way of
a companion animal.1539 A companion dog named Zero sat in for DPP interviews with vulnerable
witnesses and has successfully provided emotional support for over 100 witnesses and victims.1540 The
Act also clarifies the interaction between special hearings and the trial under s 12BA and s 13BA of
the Evidence Act 1929 to confirm that evidence adduced at a special hearing is admissible as part of the
trial.1541

Summary Offences Act and Summary Offences Regulations
9.1.20
The key change to the Summary Offences Act effected by the 2015 Vulnerable Witnesses Act
allows the Governor to issue Regulations necessary or expedient for recording the interviews of
suspects and witnesses at the investigation stage. 1542 Regulations relating to the provision of
communication assistance for suspects with complex communication needs 1543 and vulnerable
witnesses are set out in the Summary Offences Regulations 2016. 1544 The Regulations refer to persons
providing communication assistance in these situations as ‘communication assistants’, which may
include persons approved by the investigating officer or interviewer as well as communication partners
as defined in the Evidence Act 1929.1545 Communication assistants may work with both suspects and
non-suspect witnesses.

See South Australia, Parliamentary Debates, House of Assembly, 23 September 2020, 2714-16 (Hon Vickie
Chapman).
1539 Mitch Mott, ‘New Legislation to Allow Zero the Court Companion Dog to Accompany Vulnerable Witnesses and
Victims
when
they
Give
Evidence’,
The
Advertiser
(online,
22
September
2020)
<https://www.adelaidenow.com.au/truecrimeaustralia/police-courts/new-legislation-to-allow-zero-the-courtcompanion-dog-to-accompany-vulnerable-witnesses-and-victims-when-they-give-evidence/newsstory/30f5c8358d0b3b260aab0561e598998b>.
1540 The presence of an animal can also be seen as a form of communication assistance to enable the vulnerable witness
to provide their best evidence. Animals have been used in England following the input of an intermediary to
support witnesses to provide their best evidence. See Rachel Williams, ‘Helping Child Witnesses: “One Girl Gave
Evidence
with
a
Hamster
on
Her
Lap”’, The
Guardian (online,
17
February
2018) <https://www.theguardian.com/society/2018/feb/17/child-witnesses-one-girl-evidence-hamster>. See
also R v BL [2016] ACTSC 209.
1541 South Australia, Parliamentary Debates, House of Assembly, 23 September 2020, 2715.
1542 Summary Offences Act 1953 (SA) s 74H.
1543 Summary Offences Regulations 2016 (SA) reg 19.
1544 Summary Offences Regulations 2016 (SA) reg 23.
1545 Summary Offences Regulations 2016 (SA) reg 22.
1538

233

Regulation 19: Suspect Interviews
9.1.21
In addition to complying with the statutory obligations to record suspect interviews under
the Summary Offences Act,1546 the investigating officer must arrange for a CP or communication assistant
or device for a suspect whom the officer reasonably believes1547 has complex communication needs.1548
The record of the interview must identify all persons present at any time during the interview, describe
any breaks during the interview, and state the reasons for the break. If an audio-visual record of the
interview is made, the communication assistant helping the suspect must be visible at all times on the
record.1549 Nevertheless, the interview may proceed without a CP or communication assistant if the
investigating officer is satisfied that it is not reasonably practical in the circumstances to provide the
suspect with a CP or communication assistant and the circumstances do not warrant postponing the
interview until arrangements can be made.1550
Regulation 23: Vulnerable Non-Suspect Witness Interviews
9.1.22
Under the Summary Offences Act 1953, the category of vulnerable witnesses includes
children under the age of 14 and persons with a disability which adversely affect their capacity to give
a coherent account of their experiences or respond rationally to questions.1551
9.1.23
Although regulation 23 applies to a different category of persons than regulation 19, the
procedures authorising a communication assistant for these types of witnesses are essentially identical
to those for suspects. If the interviewer proposing to interview a vulnerable witness believes that the
witness may have complex communication needs, the interviewer should make appropriate
arrangements, including providing a CP or communication assistant to accompany the witness during
the interview.1552 However, as in the case of suspect interviews, if it is not reasonably practical and the
circumstances do not warrant postponement, the interviewer may proceed to interview the witness
without a CP or communication assistant. 1553 Where a CP or communication assistant is present,

Summary Offences Act 1953 (SA) s 74D.
The concept of ‘reasonable belief’ is a familiar legal concept. See George v Rockett (1990) 170 CLR 432; Hussien v
Chong Fook Cam [1970] AC 942; Queensland Bacon Pty Ltd v Rees (1966) 115 CLR 266. The test of reasonable belief
should be contrasted with the test of reasonable suspicion. See further R v Nguyen (2013) 117 SASR 432, R v Dam
(2015) 123 SASR 511; R v Nguyen (2015) 248 A Crim R 398; Bae v R (2020) 135 SASR 522; Emery v R [2020] SASCA
62.
1548 Summary Offences Regulations 2016 (SA) reg 19(1). This requirement seems to have been not followed in practice.
The CP scheme was used for a total of 146 police interviews, of which only 26 were for suspects. Jen Jacobs,
Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 5. The precise reasons
from this limited use are unclear See also below Part 13.
1549 Ibid reg 19(4).
1550 Ibid reg 19(2).
1551 Summary Offences Act 1953 (SA) s 74EA(1).
1552 Summary Offences Regulations 2016 (SA) reg 23(2).
1553 Ibid (SA) reg 23(3).
1546
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though, the interviewer must ensure that the communication assistant is visible at all times on any
recording.1554 The victim or witness must also be visible1555 and should be largely able to be heard.1556
9.1.24
The investigative interview conducted with a vulnerable witness or victim at the outset of
criminal proceedings is imperative. ‘Interviewing techniques play a crucial role in the amount and
quality’ of the evidence to be provided by the vulnerable witness.1557 All Australian jurisdictions,1558 and
others such as England,1559 make provision for the use of the interview at trial, often as a substitute for
the witness’s examination in chief. The role and benefits of investigative interviews by skilled
interviewers with vulnerable victims was examined by the Child Abuse Royal Commission. One benefit
of admitting the record of an investigative interview is that the interview is taken at a time when the
events are fresher in a witness’s mind, even more so than at a pre-trial recording. Further, the evidence
is often received in a more free-flowing narrative and structured and logical sequence,1560 which is
known to enhance the quality and accuracy of a vulnerable witness’s testimony. 1561 The initial
comprehensive account also reduces the scope for secondary re-victimisation of the victim by having

Ibid reg 23(1).
R v Cronin [2018] SASC FC 61. In this case, the camera slipped almost immediately after the questioning began
with the result that from that point on only the top of the complainant’s head was visible. The recording did not
meet the description of an audio-visual record of the interview and was held to be inadmissible. Vanstone J
explained: ‘It is plainly envisaged by Parliament that the recording will largely take the place of viva voce evidence
by the witness … If the tribunal is not to have the benefit of the witness giving evidence in the court room, then
it would be expected that what is seen in the recording has some of the important features of evidence given in
person’: at [23]. SALRI was told that such technical problems are far from unknown.
1556 R v O’Loughlin [2018] SADC 73. Judge Chapman held there was insufficient audio quality for the audio-visual
record of the interview with a child complainant to be admitted as much of it was inaudible and indistinct.
1557 Missy Wolfman, Deirdre Brown and Paul Jose, ‘Taking Stock: Evaluating the Conduct of Forensic Interviews with
Children in New Zealand’ (2016) 22(6) Psychology, Crime and Law 581.
1558 Evidence (Miscellaneous Provisions) Act 1991 (ACT) s 52; Crimes Act 1914 (Cth) s 15YM; Criminal Procedure Act 1986
(NSW) ss 306R, 306U; Evidence Act 1939 (NT) s 212B; Summary Offences Act 1953 (SA) ss 73EV and 73 EC, Evidence
Act 1929 (SA) s 13BA; Evidence (Children and Special Witnesses) Act 2001 (Tas) s 5; Criminal Procedure Act 2009 (Vic) s
367; Criminal Procedure Regulations 2009 (Vic) reg 5; Evidence Act 1906 (WA) s 106HA-106HD. Cf Evidence Act 1977
(Qld) s 21AK.
1559 Youth Justice and Criminal Evidence Act 1999 (UK) s 27.
1560 Julianne Read and Martine Powell, ‘Investigative Interviewing of Child Sex Offender Suspects: Strategies to Assist
the Application of a Narrative Framework’ (2011) 8(2) Journal of Investigative Psychology and Offender Profiling 163, 164.
There are now well-established general principles underpinning the process of forensic interviewing. Broadly, these
are that questions should correspond to the interviewee’s communicative abilities, rapport needs to be established,
the interview process should be clearly explained, non-leading and open-ended questions and a free narrative
account are to be preferred and leading questions and other coercive practices should be avoided, and alternative
hypotheses should be tested. See Sonja Brubacher et al, ‘An Overview of Best Practice Investigative Interviewing
of Child Witnesses of Sexual Assault’ in I Bryce and W Petherick(eds), Childhood Sexual Abuse: Forensic Issues in
Evidence, Impact, and Management (Elsevier, 2020) 445; Chris Newlin et al, ‘Child Forensic Interviewing: Best
Practices’ [2015] (September) Juvenile Justice Bulletin 1-20; Martine Powell et al, Royal Commission into Institutional
Responses to Child Sexual Abuse ‘An Evaluation of How Evidence is Elicited from Complainants of Child Sexual
Abuse’ (Report, 2016) 151–2.
1561 Julianne Read and Martine Powell, ‘Investigative Interviewing of Child Sex Offender Suspects: Strategies to Assist
the Application of a Narrative Framework’ (2011) 8(2) Journal of Investigative Psychology and Offender Profiling 163, 163–
5.
1554
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to develop or repeat their account to numerous parties 1562 and the suggestion of inconsistencies
between an initial incomplete account and subsequent fuller accounts.1563
9.2

Vulnerable Witnesses Act

9.2.1
In South Australia, the 2015 Vulnerable Witnesses Act, introduced to resolve the many
problems in the unlamented and now repealed s 34CA of the Evidence Act,1564 provided a new statutory
regime for the admission of audio visual records of interviews as the evidence at trial of victims or
witnesses who are either children aged 14 years or under, or who have a disability that adversely affects
their capacity to give evidence in cases involving a sexual or violence offence.1565 The 2015 Act provides
that such a statement should be taken by way of an investigative interview and for an audio visual
record of that interview to be made. The interview must be conducted by a ‘prescribed interviewer’1566
and made and conducted in accordance with the Summary Offences Regulations 2016. The audio-visual
record of an investigative interview (along with any audio-visual records of pre-trial special hearings
made pursuant to s 12AB)1567 can be admitted as the evidence of the witness in a trial.1568
9.2.2
The Vulnerable Witnesses Act did not seek to preclude the use of examination-in-chief at
trial as there will invariably be scenarios where issues or points will need to clarified, explained or
developed by a vulnerable witness beyond the account provided on the video interview.1569 However,
the Minister clarified that it was not contemplated that such questioning should simply allow the
witness to repeat the account as provided in the investigative interview. Rather (reflecting the benefits
discussed above in [9.1.24] of such interviews), it was anticipated that the investigative interview should
provide a complete and accurate account at the outset of the investigation into the matter. The Minister
also noted that skilled examination-in-chief may also be the only effective way to present the entire
prosecution case if an account of the vulnerable witness in an audio visual interview ‘is flawed or plainly
inadequate’.1570 It may also be (a situation also presented by the Tasmanian DPP) that a confident

Nicole Bluett-Boyd and Bianca Fileborn, Australian Institute of Family Studies, Victim/Survivor-Focused Justice
Responses and Reforms to Criminal Court Practice: Implementation, Current Practice and Future Directions (Research Report
No 27, 2016) xii, 36, 48–50, 62.
1563 Ibid 48–50. ‘In addition, many practitioners from the policing and prosecutorial institutions suggested that
repeated retellings provided defence practitioners with increased opportunities to exploit contradictions or changes
in statements’: at 48.
1564 H, SA v Police (2013) 116 SASR 547, 557 [53] (Kelly J), 588 [190] (Nicholson J); R v Byerley (2010) 107 SASR 517,
524 [18] (Doyle CJ); R v J, JA (2009) 105 SASR 563, 575 [59] (Duggan J), 593 [154] (Nyland J), 598 [180] (White
J).
1565 South Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 896–906.
1566 In South Australia, unlike other jurisdictions which only utilise police, prescribed interviewers includes both
trained police and other skilled practitioners within Government (such as psychologists at Child Protection
Services) to interview vulnerable witnesses, notably children aged under seven.
1567 See also Glossary.
1568 Summary Offences Act 1953 (SA) ss 73EV and 73 EC; Evidence Act 1929 (SA) s 13BA.
1569 South Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 897.
1570 Ibid.
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witness, despite their young age or cognitive impairment, does not wish to use special arrangements to
testify and may wish to give evidence ‘live’ as opposed through any pre-recorded interview.1571
9.2.3
The Attorney-General explained that this aspect of the Vulnerable Witnesses Act was to be
supported by specialist training for investigative interviewers working with vulnerable witnesses as ‘a
key initiative of the Disability Justice Plan’ and ‘central to the implementation of the Government's
Disability Justice Plan and will work alongside other elements such as the Communication Partner
Service’.1572 The CP role and enhanced training are intended to supplement each other in practice.
9.3

SALRI’s Observations and Conclusions

9.3.1
SALRI was told in consultation that various piecemeal amendments since the 2015
Vulnerable Witnesses Act have rendered the statutory framework increasingly difficult to follow. The
complexity is compounded by the role of various Court Rules. 1573 The Chief Judge’s recent
‘Information to the Profession’ as to effective pre-trial ground rules hearings in certain cases adds to
this complexity. Knowmore, for example, suggested to SALRI that South Australia should introduce
‘a new, comprehensive legislative framework for the use of communication partners’. Knowmore
explained that ‘a revised legislative framework and a clear approach to implementing and evaluating
the new [CP] model … would have important benefits in terms of increasing the use of communication
partners in South Australia and improving outcomes for witnesses and the justice system.’
9.3.2
SALRI agrees that, for clarity and ease of reference, in light of the increasing complexity
of the relevant law regarding vulnerable witnesses, suspects and communication assistance,
consideration should be given to a rewrite and/or consolidation of the relevant law in one Act.1574
9.3.3

Recommendation

RECOMMENDATION 29
SALRI recommends that, for clarity and ease of reference, in light of the increasing complexity
of the relevant law regarding vulnerable witnesses, suspects and communication assistance,
consideration should be given to a rewrite and/or consolidation of the relevant law in one
Act.

Ibid. The Minister explained that ‘any preference for “live” evidence and blanket opposition to any use of prerecorded evidence as a substitute for live testimony is outdated and does not have regard to research that has been
undertaken in the field. Research does not support any view claimed of higher acquittals’: at 897.
1572 South Australia, Parliamentary Debates, House of Assembly, 23 February 2016, 4347 (Hon John Rau). See also South
Australia, Parliamentary Debates, Legislative Council, 4 June 2015, 898. See also above [1.5.6].
1573 See Greg Weir, Royal Commission into Institutional Responses to Child Sexual Assault (Statement of Witness, 24
November 2016).
1574 SALRI was told that various piecemeal amendments since the 2015 Vulnerable Witnesses Act have rendered the
statutory framework increasingly difficult to follow. The complexity is compounded by the role of various Court
Rules (see Greg Weir, Royal Commission into Institutional Responses to Child Sexual Assault (Statement of Witness, 24
November 2016). The Chief Judge’s recent ‘Information to the Profession’ adds to this complexity. Knowmore,
for example, suggested that South Australia should introduce ‘a new, comprehensive legislative framework for the
use of communication partners’. Knowmore explained that ‘a revised legislative framework and a clear approach
to implementing and evaluating the new [CP] model … would have important benefits in terms of increasing the
use of communication partners in South Australia and improving outcomes for witnesses and the justice system.’
1571
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Part 10 – The South Australian Communication Partner
Scheme and its Practical Operation
10.1

The South Australian Communication Partner Service

10.1.1
SALRI, in examining the apparent limited use of the CP role, reiterates that a significant
amount of time, goodwill and effort was shown toward the CP scheme parties who used it, such as
Uniting Communities (as the previous custodian of the scheme); members of SAPOL in their dealings
with individuals; the courts in incorporating CPs; and the legal profession, particularly those involved
in the four District Court trials utilising CPs, for their willingness to take part in the new scheme.
However, SALRI notes that despite the best intentions of those involved, the scheme has not been
utilised to the extent originally contemplated. SALRI does not attribute that to any one person or
agency but rather a combination of factors including cultural, attitudinal and operational issues which
this review has sought to address.
10.1.2
This sentiment was reiterated to SALRI during all its consultation. It is attributed with
creating a frank, constructive, and collective environment for the critical analysis of the CP scheme.
10.1.3
The purpose of the State funded CP Service provided by Uniting Communities on behalf
of the South Australian Government was to provide a pool of trained independent volunteer CPs to
facilitate the effective communication of children and adults with complex communication needs in
the giving of evidence in police interviews and court proceedings. The CP service was available to
victims, witnesses, suspects and defendants in criminal investigations and proceedings. The trained
volunteer CP model was not available in civil proceedings.
10.1.4

The objectives of the CP Service were to:

1.

Provide trained, independent volunteers to assist with improving the quality and accuracy of evidence
from vulnerable victims, witnesses, suspects and defendants through tailored communication support;

2.

Provide timely and consistent effective communication assistance by trained, independent volunteers
to people with complex communication needs in the giving of evidence across the criminal justice
process;

3.

Establish effective procedures and guidelines governing the provision of communication assistance
to people with complex communication needs in the giving of evidence across the criminal justice
process; and

4.

Raise awareness and increase understanding of the role of the communication partner across the
criminal justice sector in South Australia for persons with complex communication needs.1575

Role of the Communication Partner
10.1.5
Adults and children with complex communication needs may not be able to fully
participate in the criminal justice system without support. Communication partners assist them to
effectively communicate with criminal justice personnel and provide the best and most accurate
account of their evidence.
10.1.6

1575

The following criteria governed the CP’s operation:

Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 3.
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 The communication partner’s role was to facilitate effective communication between people

with complex communication needs, namely people with a disability and children, and
criminal justice personnel, both in and out of court. The communication partner supported
the giving of evidence in police interviews and court proceedings.
 Communication assistance was available to victims, witnesses, suspects and defendants.



The communication partner provided impartial and independent communication
assistance to people with complex communication needs in their interactions with the
criminal justice system.

 The communication partner also provided support to criminal justice personnel on
effectively communicating with vulnerable victims, witnesses, suspects and defendants with
complex communication needs.
 The communication partner provided support to both clients and professionals to ensure, as

far as possible, questions were asked appropriately so that clients could give the true account
of their story, despite the existence of complex communication needs.

 Communication partners were required to work with members of the legal system and the

client’s support network to add value to the procedures in place.

 Importantly, the communication partner recommended reasonable adjustments that assist
vulnerable victims, witnesses, suspects and defendants with complex communication needs
to provide an accurate and coherent account of their experiences.1576
10.1.7

The role of the CP was impartial.1577 The CP was not:
 A lawyer, so did not discuss the alleged offence or their evidence with the client or offer any
legal advice;
 An advocate, so did not speak or advocate for the client regarding possible legal outcomes;
 An emotional support person, so whilst they undertook their role with sensitivity and
empathy, they did not establish an ongoing relationship with the client nor provide moral or
emotional support to the client;1578 or
 An interpreter, so did not interpret languages — if an interpreter was required SAPOL was
responsible for arranging this. In some settings a CP was likened to a translator,1579 but this

Ibid. See also above the overview of the CP role in Part 3.
See also Penny Cooper, ‘Like Ducks to Water? Intermediaries for Vulnerable Witnesses and Parties’ (2016) 46
(March) Family Law 374, 375; Judy Cashmore and Rita Shackel, Victims Services Evaluation of the Child Sexual Offence
Evidence Pilot (Final Outcome Evaluation Report, August 2018) 43; John Taggart, ‘“I Am Not Beholden to Anyone
… I Consider Myself to be an Officer of the Court”: A Comparison of the Intermediary Role in England and
Wales and Northern Ireland’ (2021) 25(2) International Journal of Evidence and Proof 141, 145, 147–50.
1578 The Vulnerable Witnesses Act sought ‘to clarify and increase access to appropriate support persons to provide
emotional support for vulnerable witnesses, both in and out of court. The Bill includes provision for Regulations
to be made to prescribe the class of person who can provide emotional support or any other assistance during an
interview with a vulnerable victim, witness, suspect or defendant. The role of a support person is quite distinct
from the communication assistant’: South Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1038.
1579 See for example, ‘The communication assistant model in the Bill draws on the familiar and long recognised role
of a language interpreter and will be similar to that role. However, for people with complex communication needs,
communication is broader than spoken language. It is only right that persons, be it witnesses, victims, suspects, or
defendants, with complex communication needs have the same entitlement of support to communicate effectively
1576
1577
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was not the role of communication partners. Communication partners observed the
interactions between the relevant parties, assisted the criminal justice personnel to utilise the
information they had about the clients’ needs and adjust their approach and the processes
accordingly to allow the client to express themselves, as much as possible, themselves.1580
10.1.8

In addition, the Communication Partner did not:
 Speak on behalf of the client;
 Express an opinion on the truth or reliability of the evidence provided;
 Express an opinion on the guilt or innocence of a client;
 Lead or coach the client in how to give evidence;
 Provide personal information to client or client’s support network or vice versa;
 Transport the client to another service or location.

How the Service Operated
10.1.9
The CP Service was funded by the South Australian Attorney General’s Department from
1 July 2016 to 29 February 2020 and was managed by Uniting Communities.
10.1.10
The Service provided trained, independent volunteer communication partners (CPs) to
facilitate the effective communication of persons with complex communication needs, namely people
with a disability and children, in the giving of evidence in police interviews and court proceedings. The
clients included victims, witnesses, suspects and defendants.
10.1.11
The Service team was comprised of a service manager, communication specialist,
education specialist and project support officer who shared the equivalent of two full time positions.
Along with up to 30 trained volunteer communication partners at any one time.
10.1.12
The Service received requests from investigating officers and/or lawyers (who could be
defence or prosecution) who identified a client or party with complex communication needs and
determined that the use of a CP was likely to improve the quality of the evidence provided, including
its completeness, coherence and accuracy.
10.1.13
The Service sought to match an appropriate and available CP to the clients. The precise
nature and extent of the role of the CP depended on the individual case, the particular individual and
the particular complex communication need involved.
10.1.14
The Service team was available to respond to requests for communication assistance from
7am to 10pm, seven days a week. CPs were rostered and in 99% of cases were dispatched to the
requested interview, legal meeting or court proceedings.

and/or understand the relevant proceedings as someone who is unable to speak or understand English’: South
Australia, Parliamentary Debates, House of Assembly, 6 May 2015, 1038.
1580 However, SALRI notes that its research and consultation found that the roles of CP and language interpreter blur
in respect to Aboriginal communities. See also above Rec 24 and the wider discussion in Part 6.

240

10.1.15
Whilst the Service and its team members undertook their work with sensitivity and
empathy, their role was not to provide moral or emotional support to the client nor was it to provide
advocacy for the client or guidance or direction in the criminal justice process.
10.1.16
The CP role was not a case management role and did not seek to replace experts, such as
social workers, speech pathologists, or lawyers who continued to play a part in supporting the clients
through their engagement with the legal system. The CP role was focused on key touchpoints in a
client’s journey through the legal system.

Who were the Volunteer Communication Partners?
10.1.17
The CP scheme attracted significant interest from potential volunteers. Uniting
Communities received 247 expressions of interest and 90 of these were invited to be interviewed. There
were 77 interviews; 67 were successful and 66 were invited to take part in the CP training program. A
total of 55 volunteers passed the three day CP training course and became eligible CPs.1581
10.1.18
The volunteer CPs were not random volunteers from the street.1582 Rather, they came with
a range of skills and experiences, for example qualified speech pathologists, occupational therapists,
psychologists, mental health workers or school teachers are some of the types of professionals who
would meet Uniting Communities’ recruitment requirements for this role.1583 The volunteers could be
people with other relevant backgrounds and skills, such as lived experience supporting individuals with
disabilities and complex communication needs or those studying for further qualifications, if they could
meet the competency requirements in the three-day training program provided by Uniting
Communities Communication Partner Service.

Training for Volunteer Communication Partners
10.1.19

The three day competency based training covered:








the legislative context;
the scope and limitations of the volunteer communication partner role;
the relevant codes of conduct;
the protocols and processes for attending police interviews, legal meetings and courts;
examples and practice in relation to reporting requirements;
how to identify communication barriers and negotiate reasonable adjustments and strategies in
criminal justice settings; and
 introductions to key stakeholders in the sector.1584

Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 4. SALRI
notes the relatively high take up by suitable trained volunteers is encouraging and illustrates that a volunteer CP
component, especially for regional and Aboriginal communities, has significant potential for success.
1582 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study No 38, Day
179, Dr David Plater, 24 March 2016) 18339–40
1583 See Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day
234, Greg Weir, 29 November 2016).
1584 See also below Part 11.
1581
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10.1.20
Regular refresher training included workshops that updated CPs on continuous
improvement in resourcing and methodology for their work. This included CP report templates, Easy
English resources for working with client cohorts and fact sheets providing information about likely
barriers, and strategies to consider for people with specific communication disabilities in criminal
justice settings. Case study meetings created a community of practice for peer professional
development.
10.1.21
Additional training sessions that provided learning opportunities around working with the
key parties in the criminal justice system and specific communication support needs such as autism,
intellectual disability, brain injury, the effects of trauma, and Aboriginal cultural awareness were
delivered by external providers such as Autism SA, Minda, Brain Injury SA, STARRS, Taoundi
Aboriginal College and Legal Services Commission.1585
10.1.22
SALRI notes that a theme repeatedly expressed in consultation was the need for suitable
training of CPs. Such training has to include cultural competence in working with Aboriginal
communities and the legal implications and duties of their role.1586

Numbers of Volunteer Communication Partners
10.1.23
A total of ten initial induction training courses were held and 55 CPs achieved competency
during these initial 3-day trainings, over the relatively short life of the service. A CP provided an average
of 15.3 months volunteer service under the scheme. One CP was with the Service for the entire 3.75
years of the project.1587 Only 31 CPs attended an interview and the most frequent reason that CPs left
the CP scheme before activating was the relatively low number of referrals from criminal justice
personnel. Almost half of the CPs moved into other volunteer or general life commitments and
changes before they had an opportunity to attend an interview or legal meeting.1588

Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 4–5.
See also below Part 11.
1587 Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 5.
1588 Ibid 10.
1585
1586
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In Court versus Outside Court
The initial use of the CP scheme seemed promising.1589 The climate was ‘positive’1590 and ‘will result in
a significant improvement’. 1591 The Child Abuse Royal Commission saw developments in South
Australia as ‘very innovative’.1592
10.1.24
However, from the outset the CP role (as with the linked ground rules hearings) was not
utilised in the higher courts. During its operation, the CP scheme was not utilised to the extent
originally contemplated, notably in the South Australian higher courts. The scheme was ultimately not
renewed and a user pays model now operates.1593
10.1.25
SALRI and Uniting Communities identified only four higher court trials in which the
volunteer CP scheme was used. In each of these trials, while there was no lasting opposition to the
presence of the CP, the actual communication assistance able to be delivered by the CP differed.1594
10.1.26
Though the CP scheme may not have been used, notably in the higher courts or by
lawyers, to the extent originally contemplated, it is important to note the significant use of the CP
scheme, particularly outside the trial context.1595 It is also significant that a number of interested parties
and practitioners raised to SALRI in consultation and research the view that the regular use and
acceptance of the CP scheme would be a long term process. The scheme was said to still be ‘finding
its feet’ when funding was withdrawn in 2018 and this decision prompted a lack of use in the scheme
in the time to its formal end.1596

‘As at 24 November 2016, since the commencement of the scheme on 1 July 2016, there had been 16 calls to
Uniting Communities to request or discuss the support of a CP. South Australia Police made 15 of the 16 requests,
including one seeking assistance in relation to a suspect. One request was made directly by a parent. Of those 16
requests, 11 had resulted in a CP attending, with one request still pending. In the other four cases, a CP was not
provided because the witness either did not meet the criteria of complex communication needs or a
communication assistant (ie family member) was deemed to be more suitable to facilitate communication’: Royal
Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 72.
1590 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Greg Weir, 29 November 2016) 23910.
1591 Ibid 23911.
1592 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Chair, 29 November 2016) 23910.
1593 Government of South Australia ‘2018–19 State Budget: Budget Measures Statement’ (Budget Paper No 5, 4
September 2018) 14. ‘From 1 March 2020, a new model for communication partners will be in place. It is a feefor-service model. What does this mean? It means that vulnerable people, who often do not have an income stream
other than supplement payments or NDIS assistant services, will have to pay for this vital service to help them
seek justice. For clarity, NDIS payments cannot be used to pay for this service … The service will be managed in
the future by government agencies and legal professionals. For example, members of SAPOL or legal practitioners
will have to seek the assistance they need’: South Australia, Parliamentary Debates, House of Assembly, 5 February
2020, 37 (Ms Cook). See also South Australia, Parliamentary Debates, House of Assembly, 15 October 2020, 3089–
91 (Ms Cook); South Australia, Parliamentary Debates, House of Assembly, 15 October 2020, 3093 (Hon Vickie
Chapman); Isabel Dayman, ‘SA Budget: Parents of Sex Abuse Victim Condemn Funding Cut to Legal Support
Service’, ABC News (online, 13 September 2018) <https://www.abc.net.au/news/2018-09-13/sex-abuse-victimservice-funding-cut-condemned/10238582>.
1594 For an analysis of these four trials, and the use of CPs outside the higher court context, see Part 14.
1595 See also Jen Jacobs, Uniting Communities Communication Partner Service Final Report (Report, 29 February 2020) 56.
1596 Ibid 7.
1589
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10.1.27

The 348 calls to the CP Service resulted in 199 attendances in total.

 146 attendances to police interviews
- 114 victim interviews
- 5 witness interviews
- 27 suspect interviews
 53 attendances to assist court personnel with:
- 20 victims
- 4 witnesses
- 29 defendants
 Those 53 court related attendances were:
- 29 pre-trial hearings/meetings
- 10 trials in District, Magistrates and youth courts
- 3 sentencing
- 11 other court appearances (e.g. treatment intervention court, youth court matters)
 Types of offences were in the major offences category; predominantly sexual assault and
related offences (134 attendances) and acts intended to cause injury (44 attendances).1597
10.1.28
The underutilisation of the CP role, notably at a trial, appears at first glance to be at odds
with the initial impetus in establishing the CP Scheme. However, a number of factors should be noted.
Uniting Communities accepted that the rates of contact with the CP scheme ‘were not as high as the
Service and stakeholders on the Working Group had hoped’, but raised (a theme also raised to SALRI
at its Adelaide roundtables) that ‘it is realistic to expect that in a system as large and complex as the
criminal justice system substantive change will be slow, even with the associated amendments to
legislation’.1598 Uniting Communities pointed out ‘the significant cultural shift that needs to occur in
the criminal justice system’.1599
10.1.29
Uniting Communities in their evaluation of the scheme highlighted barriers to uptake of
the scheme such as a lack of relevant awareness and interest from criminal justice personnel,
elaborating:
There have been a number of ongoing service barriers. These include: A lack of engagement by
criminal justice personnel with the Service leading to under-utilisation; A general lack of awareness
among criminal justice personnel about their responsibilities under the new legislation; An inability
to identify or respond consistently to people with disabilities in the criminal justice sector among
police and legal representatives, due to lack of education and training; Overestimation of skill by
those in legal sector to adjust their communication styles and an underestimation of the needs of

Ibid 5–6.
Ibid 7.
1599 Ibid.
1597
1598
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our client group … These barriers will continue to require attention from the criminal justice and
disability sectors more broadly. 1600

10.1.30
The focus of SALRI’s consultation was not on the reasons for the apparent limited uptake
of the CP role; this was the focus of the linked research study conducted by Sarah Hoff. However,
throughout consultation feedback on this issue was inevitably provided to SALRI, notably by several
SAPOL officers.1601
10.1.31
Three SAPOL officers noted their experience of the CP model as ‘mixed’ and there were
‘issues’ and perceived limitations regarding the volunteer scheme. The scheme was seen as ‘limited’ in
terms of expertise, timing and location. Misgivings were raised with the CP’s training. It was also noted
that the volunteers may have offered opinions beyond their expertise. The officers preferred an expert
panel. However, this expert panel would have to be supplemented by family members.1602
10.1.32
The limited use of the CP model by SAPOL was discussed, though it was noted that the
model had been used, even for suspects.1603 Towards the end of the NGO scheme, there was some
increased use by SAPOL and training and awareness had been stepped up. The SAPOL officers
suggested that the ‘complete lack of training’ within SAPOL as to the CP model and its implications
shed light on its relative lack of use; SALRI was told that there was an ignorance of the role and
requirement to use a CP. There is a need for training in these issues from the outset but basic police
training is already overloaded.
10.1.33
The findings of the original linked study led by Sarah Hoff as to the limited use of the
South Australian CP model are also significant. The key themes to emerge were as follows:


Whilst acknowledging the commitment of both Uniting Communities and the trained
volunteers, there was little support for a wholly volunteer model. This was not just because
they weren’t seen as experienced or lacking authority in court. A number of responses
highlighted that it was unrealistic and too demanding to ask or expect someone volunteering
to be on call to go anywhere, and that this may have led to hesitance to use them.



While some participants in consultation suggested that legal practitioners can overestimate
their communication abilities, this theme did not emerge from the study – noting that many
participants were themselves lawyers. The feedback from a number of prosecutors who had
used CPs was that what the CP offered them — for example, generic reports about a person’s
communication needs — did not go above their existing knowledge. The key theme to emerge
on this point was therefore that for CPs to be embraced within the legal system, they need to

Ibid 15. Uniting Communities noted that ‘a critical learning process that must occur within the criminal justice
sector to pave the way for acceptance (and indeed, proactive engagement) of communication assistance into police
interviews, legal meetings and court rooms’: at 12.
1601 SAPOL did not make a formal submission to SALRI and did not take part in the linked study carried out by Sarah
Hoff. Several SAPOL officers spoke to SALRI as part of SALRI’s consultation.
1602 See also the discussion in Part 3.
1603 However, there were wider likely issues such as a cultural mindset as why should the police obtain a CP for a
suspect with complex communication needs when the interview will be a blanket no comment response. It seemed
little point for suspects to use a CP, ‘the difficulty is when the suspect does not answer any questions during an
interview and a CP is obtained and present for no use.’
1600
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be supported to provide communication strategies above that already used by any lawyer
experienced at dealing with vulnerable witnesses.


There was a perception among some lawyers that a person known to the witness with the
complex communication need such as a family member or friend would be better suited to the
role of CP than a practitioner such as a speech pathologist or psychologist. Many interviewees
who referred to this preference thought this was a positive, though one interviewee thought it
increased the likelihood of falsification of evidence.



Culture and having someone to champion the scheme, ideally within the judiciary, were seen
as the biggest drivers of potential success. Those who had used the CP scheme in the past
noted that there was often one person in SAPOL or similar they knew who would provide
consistent referrals. Some participants felt the champion needed to be from above — eg a
judge — while others thought that a community champion would drive the scheme.



There was very strong support for a suitable pilot scheme and a view that it had been overly
ambitious to introduce the scheme for everyone on 1 July 2016 without a pilot.



A number of interview responses were critical of the Government for withdrawing funding so
swiftly. Many interviewees said such a scheme would inherently need several years to get off
the ground and be successful (hence also the need for a pilot).



A few interview responses framed the utility of a CP in reverse terms — that it is a person
who helps the lawyer / police / court to communicate with a person — which flips the ‘user’
of the model from being the person with the communication need.



While there was strong support for professionalisation of the CP role, a number of responses
acknowledged that a different model may be required in regional and remote communities.

10.1.34
Funding for the Communication Partner Scheme ended in February 2020 and no further
funding was made available for the training of CPs or the continuation of the existing CP Scheme.
While there remains a legislative entitlement for a person with complex communication needs to use
a CP in proceedings, the withdrawal of funding arguably undermines the practical effect of those
original reforms.
10.2 The Operation of the SA Scheme and its Implications for
Vulnerable Individuals Living in Rural/Remote Areas
10.2.1
Uniting Communities made committed efforts to elicit interest and find and recruit
suitable CPs in regional communities.1604 Volunteer CPs were recruited and trained for the regional
areas of Victor Harbor, Mount Gambier, Port Augusta, Whyalla and Ceduna. Retention of regional
CPs was as high as Adelaide metropolitan based CPs. The Service team manager or communication
specialist visited the regions at least twice each year to update CPs and meet with local criminal justice

1604

Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 12, 15–17.
SALRI was also told in consultation by regional health practitioners and service providers of the practical
difficulties in finding suitable health practitioners and/or volunteers to act as CPs outside Adelaide.
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personnel to build relationships, encourage referrals and to provide information sessions and
communication access training.
10.2.2
There were a total of 29 referrals from criminal justice personnel in all rural regions were
met with 27 CP attendances, as follows:
 11 in Mount Gambier;
 7 in Port Augusta;
 4 in Murray Bridge;
 2 in Victor Harbor;
 1 in Port Pirie;
 1 in Kingston-SE; and
 1 in Bordertown.
10.2.3
The two non-attendances occurred when a CP could not be dispatched in the given
timeframe. All but two of these attendances were for SAPOL cases, both victim and suspect interviews.
Only one regional (District) court presided over a matter with a communication partner in attendance.
The two referrals for this matter came from the local Legal Services Commission solicitor in the year
prior to trial and then the regional prison Social Worker immediately prior to the trial.
10.2.4
The Service provided Adelaide-based CPs, as needed, to ensure that regional referrals
were provided with communication assistance. This was an important response to ensure equal access
to justice.
10.2.5
The lower rate of referrals for communication assistance in rural and remote areas has
implications for access to justice for persons with complex communication needs.
10.3 Barriers to Accessing Communication Partners or Similar
Services
10.3.1
There is a limited pool of professional practitioners in rural and regional areas with the
skills and expertise to perform the CP role. Such individuals are typically in paid employment and
unavailable during office hours when CPs are most often required. The rural and regional work force
in areas like social work, speech pathology and psychology typically has a high staff turnover. There
are logistical and other challenges, as SALRI was told, in finding enough suitable health practitioners
to act as CPs in rural and regional areas.
10.3.2
Conflict of interest is an issue in regional communities where a relatively small group of
people provide support services. For instance communication assistance may be sought for a defendant
in a trial where the alleged victims are receiving support from the only communication partner
available.
10.3.3
Parties and agencies including police and other justice personnel in rural and remote areas
may be wary of programs that are seen as city-centric or city-based as SALRI was told by regional legal
and health practitioners. The all too common experience is of programs that arrive in their town, tell
the locals what will be provided for them and then leave within a year or two with few or no promises
achieved. A model is required that empowers local ownership and sustainability.
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10.3.4
Suitable funding is required. Without funding, rural and remote communities cannot
provide skilled communication assistance to the most vulnerable people in society in the legal system.
10.4

Solutions to Address Identified Barriers to Improve Access

10.4.1
In June 2018, the CP Service submitted a proposal to the Attorney-General’s Department
to pilot a brokerage arrangement to recruit and train CPs in Whyalla, Port Augusta and Port Pirie from
within key stakeholder organisations such as courts, Uniting Country, Country Outback Health and
other disability organisations. The brokerage proposal was in response to local advice that professional
people in Country SA with skills and experience pre-requisite to the CP role are often in paid
employment and unavailable during office hours when CPs are usually required. It was further advised
that recruiting local professionals would increase local awareness and increased advocacy by key
stakeholders for appropriate provision of CPs to local police interviews, legal meetings and court
matters. The Attorney-General’s Department did not respond to this proposal.1605
10.4.2
In September 2018, the Attorney-General’s Department announced that the volunteer CP
Service would not be re-funded at the end of the contract in February 2020. In response to the
imminent withdrawal of the Service, education was offered to regional criminal justice personnel.
Communication access workshops were provided in Mount Gambier and Ceduna to upskill police,
legal practitioners, Corrections Officers, court staff and Victim Support Services social workers in
making reasonable adjustments for people with complex communication needs.
10.5

Examination of a Viable CP Model for Rural/Remote Individuals

10.5.1
There is a need for suitable funding to provide for communication assistance. In cities
and, even more so, in rural and remote areas the most vulnerable people requiring communication
assistance do not have the financial means to pay for communication assistance. Given adequate
funding, a brokerage model to recruit and train CPs from within key stakeholder organisations such as
courts, Uniting Country, Country Outback Health and other disability organisations, would utilise local
professional people with skills and experience pre-requisite to the CP role. A brokerage model could
include upskilling the wider staff in local stakeholder organisations in communication access,
identification of and advocacy for persons with complex communication needs.
10.5.2
A local team and network of CPs and stakeholders including people with disability, allied
health professionals and justice personnel could take ownership of developing and advocating for their
local access to justice commitment. Funding could be made available through a South Australian
regional grants program enabling regional areas to take local ownership and form a network of practice
with other regional areas.
10.5.3
The user-pays CP scheme came into effect in South Australia on 1 March 2020. There is
an official Guide to the operation of the new model.1606 Five occupations, where a potential CP holds
that occupation and has membership and is registered with their governing organisations, are eligible

1605
1606

This information was provided to SALRI through Uniting Communities.
Government of South Australia, A Guide to Engaging a Communication Partner (PDF, June 2020) 7
<https://www.sa.gov.au/topics/rights-and-law/arrest-and-court#hiring>.
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to act as a CP in South Australia.1607 These five occupations are speech pathologists, occupational
therapists, psychologists, developmental educators and social workers.1608 In addition to the relevant
qualifications, ‘the professional must have a minimum of five years’ relevant experience working with
people with complex communication needs and must have agreed in writing to comply with the Code
of Conduct.’1609
10.5.4
There is no specific training program or assessment of qualifications for the new CP
scheme. There is also, as several SAPOL officers and legal practitioners told SALRI, no list of CPs, or
a central register to find qualified people who can act as CPs. The AGD Guide lists the websites of the
five professions as ‘a useful point of contact when searching for an appropriately qualified and
experience communication partner.’1610
10.5.5
The Guide highlights that it is the responsibility of ‘the engaging entity or person to
confirm that the professional sought to be engaged has the required qualifications and experience and
has signed the Code of Conduct.1611 It is also the responsibility of the engaging party to ensure that the
CP ‘has expertise in working with the particular communication needs of the person the
communication partner is engaged to assess … [including the] ability to provide trauma responsive
and/or culturally appropriate services.’1612 It is also ‘the responsibility of the engaging entity or person
to adequately inform and instruct the communication partner about the purpose of the engagement
and the context in which the communication partner services are to be delivered.’1613 It is also the
responsibility of the ‘engaging entity or person to ensure the terms of the engagement are compliant
with any other legislation relevant to the service to be performed.’1614 The Guide acknowledges that a
CP ‘will in all likelihood charge a fee for their services. The amount of this fee is to be determined
between the communication partner and the engaging entity or person.’1615 It appears that payment is
the responsibility of the party or agency utilising the CP.
10.5.6
The new model raises various issues and implications as was raised in SALRI’s
consultation by a number of parties.
10.5.7
Several SAPOL officers explained to SALRI that the new user pays model places SAPOL
in an ‘untenable’ position for reasons of policy and practice and logistics. There are unresolved issues
of CP training, suitable fees, the selection of CPs, probity, oversight, trauma and counselling for
SAPOL for resolve. The notion of SAPOL arranging and choosing a CP for a suspect, especially for
Aboriginal communities, was seen as problematic. SAPOL has been unable to formulate a new scheme,
even for victims. There was a feeling that AGD has ‘outsourced’ responsibility for the CP scheme to

Ibid.
Ibid.
1609 Ibid. The Code of Conduct is appendix to the Guide.
1610 Ibid. SALRI was repeatedly told by various parties that finding a CP through these organisations is ‘next to
impossible’. SALRI attempted to contact Developmental Educators Australia through this link but was
unsuccessful.
1611 Ibid 8.
1612 Ibid.
1613 Ibid.
1614 Ibid.
1615 Ibid.
1607
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SAPOL and left it with the regulatory and oversight roles held before by Uniting Communities. The
SAPOL officers said to SALRI that it is preferable for any CP model to be run and managed by the
Government, as in Tasmania.
10.5.8
Speech Pathology Australia has published guidance for their members, and in that
guidance they say that even though the CP role is a valuable and rewarding role, ‘the legal ramifications
for all parties of errors being made are potentially significant, so we would urge members only to take
referrals if they are confident they have the relevant skills and competencies and ideally if they are able
to seek support or supervision from other with experience working in the justice system.’1616
10.5.9
SALRI reiterates its view that, whilst fully acknowledging the many demands on the public
purse in a tight fiscal climate, there is a need for a CP model to be ‘owned’ by the Government for
confidence, accountability and operation with responsibility and oversight for the CP scheme
preferably vested in a Minister of the South Australian Government (though it is inappropriate for
SAPOL to have oversight of any CP scheme). SALRI therefore proposes that the current user pays
model of the CP scheme should be replaced with a flexible Government run model largely funded by
the South Australian Government with input, where appropriate, from the Commonwealth.

1616

Speech Pathology Australia, Supporting Communication Needs in the South Australian justice system (Web Page)
<https://www.speechpathologyaustralia.org.au/SPAweb/About_Us/News/SA_Justice_System.aspx>.
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Part 11 – Communication Partner Training and Support
11.1

A Consistent Theme

11.1.1
A consistent theme raised in SALRI’s research and consultation was the importance of
suitable training for any CP, whether a practitioner or a volunteer.1617 Suitable and ongoing training for
CPs has been described as ‘critical’.1618
11.1.2
There are differences in the precise definition, role and responsibilities of CPs or
intermediaries across the jurisdictions in which they are used. In some jurisdictions, the CP’s role is
limited to persons qualified in certain professions, such as social work, psychology, occupational
therapy or speech pathology. 1619 In other jurisdictions, the role of a CP may be undertaken by a
volunteer trained in delivering communication assistance. While the precise role of a CP can vary
between jurisdictions, a consistent theme emerges. CPs are more effective if they are specifically trained
to undertake the CP role, including on awareness of the legal system and the implications of their
role.1620 This remains the case regardless of a CP’s prior training, qualifications or experience.
11.1.3
CPs may be engaged to facilitate communication between a person with complex
communication needs and a court and therefore must be knowledgeable about their role and court
procedures. CPs must be able to facilitate communication without distorting the evidence given by the
vulnerable person.1621 The evidence or account given must always be that of the party with complex
communication needs (both in and out of court), not that of the CP.1622 This is a vital skill that is
specific to the role of a CP, and it cannot be assumed that previous qualifications and experience would
provide a CP with the knowledge needed to carry out this role and/or its legal implications. As such,
participation in prescribed training before being engaged would lower the risk of a CP distorting or
overstating the evidence given by a vulnerable person and improve the quality of the evidence, a
predominant purpose of the CP role.1623

Whether training should be required, and if so the form that training should take, for a family member or friend
to act as a communication assistant was also raised by many parties in consultation. See also above Recs 30, 32.
1618 Brendan O’Mahony et al, ‘Developing a Professional Identity in a New Work Environment: The Views of
Defendant Intermediaries Working in the Criminal Courts’ (2016) 18(2) Journal of Forensic Practice 155, 164.
1619 It has sometimes been expressed that only speech pathologists are suitable to act as CPs. This view received
virtually no support in SALRI’s consultation and it is one that SALRI does not agree with.
1617

1620

Thelma Agnew, ‘Finding a Voice’ (2006) 9(7) Mental Health Practice 10, 10; Joyce Plotnikoff and Richard Woolfson,
‘Making the Best Use of the Intermediary Special Measure at Trial’ [2008] (2) Criminal Law Review 91, 94; Penny
Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered Intermediaries
Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 60.

Phoebe Bowden, Terese Henning and David Plater, ‘Balancing Fairness to Victims, Society and Defendants in
the Cross-Examination of Vulnerable Witnesses: An Impossible Triangulation?’ (2014) 37(3) Melbourne University
Law Review 539, 557–8; Penny Cooper and Janet Grace, ‘Vulnerable Patients Going to Court: A Psychiatrist’s
Guide to Special Measures’ (2016) 40(4) BJPsych Bulletin 220, 220–1.
1622 See also above Part 3 for an overview of the CP role.
1623 Uniting Communities, Communication Partner Service: Communication Partner Manual (Manual, 18 June 2019) 10.
1621
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11.2

Training of Communication Partners in South Australia

11.2.1
In 2014, the South Australian Government launched the Disability Justice Plan, which raised
the need for a CP scheme, aimed at assisting vulnerable parties within the criminal justice system.1624
The initial scheme utilised trained volunteers to act as CPs.1625 Although the CP scheme has since
transitioned from a trained volunteer model to a model that engages paid experts, it is necessary to
consider the training that previously existed for the volunteers, as it is highly relevant to SALRI’s
examination and recommendations.
11.2.2
Shortly after launch of the Disability Justice Plan, the Government contracted Uniting
Communities, a not-for-profit organisation, to establish the CP Service. To prepare the volunteer CPs
for their role under the scheme, Uniting Communities devised a three-day training program that was
provided to the volunteers so that they could fulfil their duties and responsibilities, as outlined in its
competency framework. 1626 The competency framework formed the basis for the CP Training
Program, which would enable CPs to carry out their duties and responsibilities effectively.1627
11.2.3
Uniting Communities provided further guidance in the form of the Volunteer Manual,
the objectives of which were to:





11.2.4

Provide a resource for CPs to refer at any stage;
Outline the steps that need to be taken when a CP responds to a call out and ensure
that any basic questions can be answered through looking at this Manual;
Provide CPs with the necessary records and outline the steps to successfully complete
these records; and,
Provide additional resources for CPs.1628

The Volunteer Manual also clearly outlined the CP’s role. The Manual states:
The role of the Communication Partner is to facilitate effective communication of people with
complex communication needs, namely people with a disability and children, in the giving of
evidence in police interviews and court proceedings [including] victims, Witnesses, Suspects and
defendants.1629

11.2.5
The Volunteer Manual also describes a CP as a person who assists with ‘improving the
quality and accuracy of evidence from vulnerable victims and witness through tailored communication

See South Australia, Parliamentary Debates, House of Assembly, 10 March 2016, 4709 (Hon John Rau).
Attorney-General’s Department (SA), Disability Justice Plan 2014–2017 (June 2014); South Australia, Parliamentary
Debates, House of Assembly, 10 March 2016, 4709 (Hon John Rau).
1626 Uniting Communities, Competency Framework (Guideline).
1627 Ibid 1.
1628 Uniting Communities, Communication Partner Service: Communication Partner Manual (Manual, 18 June 2019) 11.
1629 Ibid 19.
1624
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support’.1630 The Manual makes clear, consistent with the English intermediary role,1631 that a CP should
be independent and non-partisan and not seek to advocate or provide emotional support:
Whilst the Service and its team members, undertake their work with sensitivity and empathy, their
role is not to provide moral or emotional support to the client nor is it to provide advocacy for
the client or guidance or direction in the criminal justice process being undertaken.1632

11.2.6
As set out by the Volunteer Manual, the volunteer CP Training Program covered a range
of topics. Training was divided into small, 45–60-minute sessions, where the following topics were
covered over three days:









The role and responsibilities of a CP;
The process of the CP Service;
Rapport building;
Report writing;
Communicating with diverse communities, including key stakeholders such as SAPOL,
the Office of the Director of Public Prosecutions, the Legal Services Commission and
court professionals.
Self-care;
Facilitating communication (barriers and strategies);
Reviewing case studies.1633

11.2.7
The materials devised by Uniting Communities, and their experience in delivering the CP
Training Program over the past five years, provides valuable insight as to how a training program may
be devised for current and future CP schemes implemented in South Australia.
11.2.8
The efforts of Uniting Communities in its training, both the volunteer CPs and elsewhere,
are notable. As one party told SALRI:
The training needs that all CPs should have… they did have all those elements covered through
Uniting Communities in the three day training module provided to the CPs and in the additional
trainings offered throughout their volunteering. The NGO scheme also provided training to the
legal sector, which is arguably more critical, but many never picked up the offers.1634 SAPOL never
facilitated the NGO scheme to present to new cadets,1635… the general response by the legal
community to be aware of the scheme was low… Uniting Communities put a lot of effort into
that.

Ibid 11.
See also R v Christian [2015] EWCA Crim 1582; John Taggart, ‘“I Am Not Beholden to Anyone … I Consider
Myself to be an Officer of the Court”: A Comparison of the Intermediary Role in England and Wales and Northern
Ireland’ (2021) 25(2) International Journal of Evidence and Proof 141, 144.
1632 Uniting Communities, Communication Partner Service: Communication Partner Manual (Manual, 18 June 2019) 10.
1633 This information was communicated to SALRI by Uniting Communities.
1634 See also below Part 12.
1635 See also below Part 13.
1630
1631
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11.3

Training in Other Jurisdictions

United Kingdom
11.3.1
The first CPs (referred to as ‘intermediaries’ in the UK) were trained in England in
2003. 1636 England relied (and still relies) on a professional paid practitioner model, with potential
intermediaries, who were already skilled in communication within their own field of expertise, selected
for the program. Once selected, successful candidates participated in a week-long university training
course.1637 Training emphasised that the intermediary’s paramount duty was to the court, that they were
bound by a Code of Practice and Code of Ethics, and that they had to be impartial and neutral.1638
They were also taught relevant criminal law and procedure and the investigative and court processes.1639
11.3.2
SALRI understands that the current training delivered to potential intermediaries does
not depart significantly from the original 2003 training course. The Ministry of Justice is responsible
for managing the recruitment and training of registered intermediaries in England. 1640 Potential
intermediaries are required to undertake a five-day training course, during which candidates must
successfully complete five assessments, after which they are eligible to join the Witness Intermediary
Scheme register. Once registered, the Ministry arranges for Registered Intermediaries to be assigned to
a witness or victim in a particular case.
11.3.3

The five-day training course facilitated by the Ministry includes the following:






The role of a Registered Intermediary: a participant in the course recounts their
experience: ‘The training course and supporting guidance materials reinforce the
importance of remaining neutral, professional and avoiding any action which would
change the substance of the witness evidence’;1641
An overview of the UK’s criminal justice system;
The opportunity to observe trials in court and to attend the police station to help
provide a practical understanding of their role as intermediaries;
The opportunity to personally meet with key stakeholders of the Intermediary scheme
(such as the police, the Crown Prosecution Service, the National Crime Agency and
the judiciary); and

Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 45.
1637 Ibid.
1638 See also Penny Cooper, ‘Like Ducks to Water? Intermediaries for Vulnerable Witnesses and Parties’ (2016) 46
(March) Family Law 374, 375; Judy Cashmore and Rita Shackel, Evaluation of the Child Sexual Offence Evidence Pilot
(Final Outcome Evaluation Report, August 2018) 43; John Taggart, ‘“I Am Not Beholden to Anyone … I
Consider Myself to be an Officer of the Court”: A Comparison of the Intermediary Role in England and Wales
and Northern Ireland’ (2021) 25(2) International Journal of Evidence and Proof 141, 145, 147–50.
1639 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 45.
1640
The
Advocate’s
Gateway,
Intermediaries
in
the
Justice
System
(Web
Page)
<https://www.theadvocatesgateway.org/intermediaries>. The unregulated intermediary model that applies for
suspects and accused in England exists outside this formal scheme, including training.
1641 Thelma Agnew, ‘Finding a Voice’ (2006) 9(7) Mental Health Practice 10, 10. See also John Taggart, ‘“I Am Not
Beholden to Anyone … I Consider Myself to be an Officer of the Court”: A Comparison of the Intermediary
Role in England and Wales and Northern Ireland’ (2021) 25(2) International Journal of Evidence and Proof 141, 145,
147–50.
1636
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Training on how to apply current skillsets within a legal setting.1642

11.3.4
The training undertaken by intermediaries in England has received general positive
1643
feedback. The program may also have indirectly played a part in the success of the English
intermediary scheme. Many have attributed the scheme’s success to a cultural change in law
enforcement, the legal professional and the judiciary, as well as to the intermediary service itself.1644 It
is likely that the training was, and continues to be, a driving factor in creating the cultural change
necessary for the scheme to retain its effectiveness.

Tasmania
11.3.5
In 2018, the TLRI released a report recommending the introduction of a witness
intermediary scheme in Tasmania.1645 The TLRI did not support a volunteer model and preferred an
expert practitioner model.1646 Shortly after the Report’s release, the Tasmanian Government committed
itself to implementing a pilot intermediary scheme to support vulnerable persons, both in and out of
court. On 1 March 2021, the Witness Intermediary Scheme Pilot was implemented by the Child Abuse
Royal Commission Unit within the Department of Justice (‘DoJ’). The Secretary of the DoJ is
responsible for overseeing the scheme, which will operate for three years. The pilot applies to victims
and witnesses, but not suspects and accused. SALRI visited Tasmania just prior to the introduction of
the Tasmanian model.
11.3.6
As part of the Tasmanian scheme, the DoJ has established a panel of qualified and trained
witness intermediaries in accordance with s 7G of the Evidence (Children and Special Witnesses) Act 2001
(Tas).1647 The cohort consists of 21 intermediaries in total, and includes professionals with experience
in psychology, speech pathology, occupational therapy and mental health nursing. The intermediaries
are based in Hobart, Launceston and Burnie. 1648 Prior to their appointment, the intermediaries
undertook a training program devised by the DoJ, which involved both an online component and faceto-face sessions.1649
11.3.7
The online component of the DoJ’s training program is delivered through an online portal
accessible only to intermediaries that register for the training. The portal has several learning resources

1642

Ministry of Justice, The Witness Intermediary Scheme: Annual Report 2018/2019 (Report, September 2019) 40.

1643

Thelma Agnew, ‘Finding a Voice’ (2006) 9(7) Mental Health Practice 10, 10. Dr David Plater during his visit to
England in 2019 heard various accounts of the scope and effect of intermediary training and providers.

1644

Penny Cooper, ‘Like Ducks to Water? Intermediaries for Vulnerable Witnesses and Parties’ (2016) 46 (March)
Family Law 374, 355.

Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania (Report No 23, January 2018).
1646 Ibid 89 [5.2.48].
1647 Department of Justice (Tas), Witness Intermediary Scheme Pilot (Web Page)
<https://www.justice.tas.gov.au/witness-intermediary-scheme-pilot>.
1648 This is significant. It is possible for most of Tasmania to be covered by intermediaries based at these locations. As
the Tasmanian DoJ noted, this does not arise with a geographically larger State like South Australia. See also above
[3.6.9].
1649 The Hon Geoff Muecke and Dr Plater were kindly allowed to sit in for this training and were struck by its
professionalism.
1645
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available including the DoJ’s Witness Intermediary Manual. 1650 This Manual contains detailed
information about the role of the witness intermediary, relevant processes such as receiving referrals
from the police and the courts, how communication needs are to be assessed, and the ethical and
professional responsibilities that form part of the intermediary role.
11.3.8
The online portal also provides a ‘Learner’s Workbook’, which guides the intermediary
through a series of slides containing information about the Witness Intermediary Scheme and the
intermediary’s role within the Scheme. Topics include:






An overview of the intermediary role, skills required of a witness intermediary and the
witness intermediary training program;
An introduction to the criminal justice system;
An overview of the work of an intermediary including the processes for assessment,
how to work with police and the court, and assessment report writing;
An overview of the Tasmanian witness intermediary scheme including who is eligible
under the scheme and how intermediaries are allocated to a case; and
An overview of the professional ethics and responsibilities concerning the role of a
witness intermediary including competence, confidentiality, integrity, impartiality and
professionalism. The use of the Witness Intermediary Manual is discussed in particular
during this topic.

11.3.9
A knowledge check is also included for each topic as part of the online component of the
DoJ training course.
11.3.10
The online portal also makes available the following additional resources for witness
intermediaries:






A brief biography of witness intermediaries participating in the scheme;
Resources authored by Dame Joyce Plotnikoff,1651 a leading expert in this area who has
conducted research regarding witness intermediaries for over 20 years;
Podcasts by Professor Penny Cooper, a leading expert in the UK involved in the
development of the English witness intermediary model. Professor Cooper’s podcasts
focus on the witness intermediary scheme, and often include interviews with academics
in the relevant fields and stakeholders in the witness intermediary program; and
Links to additional journal articles, publications from the Judicial College of
Victoria,1652 and useful websites such as the Advocate’s Gateway,1653 Intermediaries for
Justice,1654 Triangle,1655 Moretalk1656 and the Blue Knot Foundation.1657

Department of Justice (Tas), Witness Intermediary Pilot Scheme: Witness Intermediary Manual (Manual, January 2021).
SALRI was kindly provided a copy of this manual in consultation.
1651 See, for example, Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving
Communication for Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 352; Joyce Plotnikoff,
‘The Learning Curve: Experience with Intermediaries in England and Wales’ on The Advocate’s Gateway,
Intermediaries in the Justice System (Web Page, 2021) <https://www.theadvocatesgateway.org/intermediaries>.
1652 Judicial College of Victoria, Disability Access Bench Book (Bench Book, 1 December 2016).
1653 The Advocate’s Gateway, Intermediaries in the Justice System (Web Page)
<https://www.theadvocatesgateway.org/intermediaries>.
1654 Intermediaries for Justice (Web Page) <https://www.intermediaries-for-justice.org/>.
1655 Triangle (Web Page) <https://triangle.org.uk/>.
1656 Moretalk (Web Page) <https://www.moretalk.co.nz/>.
1657 Blue Knot Foundation (Web Page) <https://www.blueknot.org.au/>.
1650
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11.3.11
The training undertaken by intermediaries before their appointment is extensive.
However, the Tasmanian scheme also requires that intermediaries receive ongoing training to ensure
the maintenance of their knowledge, skills and competence. 1658 The DoJ’s Witness Intermediary
Manual specifies that all witness intermediaries must complete Continuing Professional Development
(CPD) requirements, that is, a minimum of ten hours of CPD activities per calendar year relevant to
their role as a witness intermediary. The Manual states:
Examples of CPD activities … include, but are not limited to, specific training provided by the
intermediary liaison team, debriefing, relevant supervision activities, reading material as well as
written reflection, and self-guided online materials and resources.1659

11.3.12
The Tasmanian training is cogent and reflects present best practice. SALRI would urge
careful consideration be given to such training in any South Australian CP scheme.1660
11.4

Training Components in South Australia

11.4.1
A recurring theme in SALRI’s consultation was the importance of suitable and effective
training as part of any CP scheme in South Australia, whether for practitioners or volunteers. It is
‘critical’.1661
11.4.2
For any CP scheme, the training course should reflect the structure and operation of the
scheme itself.

Training Materials
11.4.3
In addition to structured training sessions, educational materials such as guidelines and
manuals are available in a number of jurisdictions. These protocols inform not only CPs but also other
relevant parties, such as police officers, legal professionals, medical and other health practitioners and
the judiciary.1662 Such protocols are a valuable and publicly available source of reference.
11.4.4
SALRI suggests that training materials made available in South Australia should cover
similar topics to those mentioned as components of any CP training course in South Australia.
11.4.5
SALRI understands that the focus of the existing Bench Book in South Australia is on
directions to juries. SALRI has suggested that a Practice Guide, akin to the UK Equal Treatment Bench

The need for ongoing training and accreditation of any CP also came regularly out in SALRI’s consultation.
Department of Justice (Tas), Witness Intermediary Pilot Scheme: Witness Intermediary Manual (Manual, January 2021) 28.
1660 SALRI was able to see the professionalism of the Tasmanian intermediary training on its trip to Hobart,
1661 Brendan O’Mahony et al, ‘Developing a Professional Identity in a New Work Environment: The Views of
Defendant Intermediaries Working in the Criminal Courts’ (2016) 18(2) Journal of Forensic Practice 155, 164.
1662 Attorney-General’s Department (SA), Supporting Vulnerable Witnesses in the Giving of Evidence: Guidelines for Securing
Best Evidence (Guidelines, 2014); Government of South Australia, A Guide for Communication Partners (Guidelines,
2017); Victims Services, NSW Government, Children’s Champion (Witness Intermediary) Procedural Guidance Manual
(Guidelines, April 2019); Department of Justice and Attorney-General (Qld), Guidelines for the Management of
Vulnerable Witnesses Using Remote Witness Facilities (Guidelines); Ministry of Justice (UK), Achieving Best Evidence in
Criminal Proceedings: Guidance on Interviewing Victims and Witnesses, and Guidance on Using Special Measures (Guidelines,
March 2011); The Advocate’s Gateway, Intermediaries in the Justice System (Web Page)
<https://www.theadvocatesgateway.org/intermediaries>.
1658
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Book1663 and similar protocols,1664 should be prepared and introduced in South Australia and made
available for all South Australian Courts and Tribunals. Such a Practice Guide should include guidance
as to the role and use of a Communication Partner, as well as providing guidance for the role and
conduct of ground rules hearings, eliciting the best evidence from witnesses with complex
communication needs and dealing with vulnerable witnesses more generally.1665
11.4.6
Such a practice guide that specifically references the South Australian CP scheme and
other relevant information would be particularly useful for legal practitioners and judicial officers.1666

Training Seminars and Continuing Professional Development
11.4.7
There are many key interested parties associated with a CP scheme. However, these parties
such as police officers, advocates and judicial officers, are often not trained or equipped to effectively
communicate with witnesses with complex communication needs. 1667 The assumption that police,
prosecutors, defence lawyers and judges are well trained and equipped to speak effectively with parties
with complex communication needs is debatable.1668 SALRI is of the view that to address this issue,
policy should promote both the initial and ongoing training of such parties,1669 especially the legal
profession.1670 The delivery of such training could be in the form of CPD sessions to professionals
such as those in the legal, medical or health professions. For example, a CPD unit for legal practitioners
could focus on the CP scheme and how certain clients and/or witnesses with complex communication

Judicial College (UK), Equal Treatment Bench Book (Bench Book, November 2013). See now Judicial College (UK),
Equal Treatment Bench Book (Bench Book, February 2021). The latest UK Equal Treatment Bench Book provides
guidance to all members of the judiciary and aims to ‘increase awareness and understanding of the different
circumstances of people appearing in courts and tribunals’. It includes a chapter on disability and setting out the
accommodations and adjustments that may need to be made to court procedures.
1664 See Supreme Court of Queensland, Equal Treatment Benchbook (Bench Book, 2nd ed, 2016); Judicial Commission
of New South Wales, Equality Before the Law Bench Book (Bench Book, June 2006); Judicial College of Victoria,
Disability Access Bench Book (Bench Book, 1 December 2016); Judicial College (UK), Equal Treatment Bench Book
(Bench Book, November 2013). See also Australasian Institute of Judicial Administration, Bench Book for Children
Giving Evidence in Australian Courts (Bench Book, 2020).
1665 These topics and others are covered in the UK Equal Treatment Benchbook. See Judicial College (UK), Equal Treatment
Bench Book (Bench Book, February 2021).
1666 There is currently no Bench Book available on assisting vulnerable witnesses in South Australia. However, other
jurisdictions have released Bench Books for this area of the law. See Supreme Court of Queensland, Equal Treatment
Benchbook (Bench Book, 2nd ed, 2016); Judicial Commission of New South Wales, Equality Before the Law Bench Book
(Bench Book, June 2006); Judicial College of Victoria, Disability Access Bench Book (Bench Book, 1 December 2016);
Judicial College (UK), Equal Treatment Bench Book (Bench Book, February 2021). See also Australasian Institute of
1663

Judicial Administration, Bench Book for Children Giving Evidence in Australian Courts (Bench Book, 2020).
Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155, 171; Villamanta Disability Rights Legal
Service Inc, People Who Have an Intellectual Disability and the Criminal Justice System (Guide, April 2012) 19; Law Reform
Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with an Intellectual
Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 221. See also above [2.4.1]–
[2.4.28]
1668 This premise was raised to SALRI by the Tasmanian DPP.
1669 Initiatives that centred on training and education were included in the Disability Justice Plan: Attorney-General (SA),
1667

Disability Justice Plan 2014–2017 (June 2014) 11.
1670

See also below Part 12.
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needs can access the scheme. Such training could also include effective engagement with persons with
disability and appropriate questioning.1671
11.5

Consultation Data Overview

Training Recommendations for Optimal Utilisation of CPs
11.5.1
The importance of suitable and effective training of CPs was often raised in SALRI’s
research and especially in consultation.
11.5.2
In addition to having a clearly defined role and scope of practice, parties including the
Australian Association of Psychologists, Australian Psychological Society, and Speech Pathology
Australia shared their views about the need for CPs to have appropriate initial and ongoing training, as
well as access to supervision and mentoring.
11.5.3

The need for training was expressed by Speech Pathology Australia as follows:
Intermediaries must also have access to specific training regarding the role, their scope of practice
and the boundaries between this role and that of a speech pathologist (or other professional).
Training should incorporate education from other intermediaries from other states as well as legal
education specific to South Australian legislation.

11.5.4
The need for training was echoed by the Australian Psychological Society who supported
suggestions of registration for CPs, a distinct job description and access to peer support and/or
supervision, and stated:
Irrespective of their professional qualifications, to maximise the success and effectiveness of the
program, training for communication partners is essential. A further suggestion includes the
provision of information sessions and webinars between established services interstate and
overseas (UK), and legal personnel in South Australia, along with professionals interested in
becoming communication partners.

11.5.5
With regards to training, the Australian Association of Psychologists suggested specific
materials and resources and that utilising law professionals to develop training would be beneficial:
Videos of good practice by a communication partner; Feedback from law enforcement and legal
partners where communications partners have been used successfully; Teams of law enforcers,
lawyers and professional associations could have input into a course or a group such as Lawsense.

11.5.6
An experienced South Australian CP, Elizabeth Fudge, noted the importance of CPs
being knowledgeable and skilled in trauma informed practice:
Many of the clients I was involved with had suffered significant trauma in their lives (eg child
sexual abuse victims) and anyone involved in Intermediary work, in my opinion, should have a
strong background and ongoing support in ‘trauma informed practice’.

11.5.7
Ms Fudge added that knowledge about appropriate modifications to settings where a
person with a complex communication need is providing their account is also vital:

1671

See also below Part 12 (training for lawyers).
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Many of the recommendations I provided also related to the setting and how this could possibly
be modified to enhance communication (eg for people on the Autism spectrum) so strengths in
this area would also be necessary.

11.5.8
Clinical experience and expertise with people with complex communication needs was
also seen as highly desirable for those seeking to act as a CP. Speech Pathology Australia told SALRI:
Due to the complex nature of the environment within which this service is provided, we
recommend that speech pathologists appointed to this role have substantial experience, and
clinical expertise relevant to the individual case. For example, if the communication difficulty is
associated with a mental health issue, an acquired brain injury, or an augmentative and alternative
communication device is used, the speech pathologist should have relevant clinical experience to
ensure appropriate advice is provided to the court and /or police in each case.

11.5.9
In addition to appropriate training, multiple parties including Speech Pathology Australia,
clinicians from Child Protection Services and Elizabeth Fudge spoke of the need for ongoing
supervision and mentoring of CPs. Speech Pathology Australia noted:
Intermediaries must be employed under a robust governance system with a Team Leader and
Senior Intermediary overseeing and supporting those intermediaries who are less experienced.
There needs to be ongoing de-briefing and supervision to support reflective practice, ongoing
learning and support for the mental health and wellbeing of the intermediaries. Ideally, there
should be opportunities for intermediaries to meet with interstate colleagues on a regular basis to
upskill each other as well as to connect with others who understand the struggles and the joys of
engaging in such employment. Such a supportive network can help to keep burnout in the
workforce at a minimum and morale high.

11.5.10

This need for supervision was reinforced by Ms Fudge:

I believe a mentor with relevant knowledge and experience in the field of law would be necessary
for any Speech Pathologists taking on the Intermediary role. I found the ComPaS supervisor who
was an experienced lawyer extremely useful both for formal pre-service training sessions and in
providing ongoing insights regarding the justice system. Most importantly I also valued her ready
availability as a mentor, for example if I was unsure how my recommendations could be best
framed to be practical in a prison or court setting.

11.5.11
While indicating they would likely use communication assistants more frequently than
CPs, clinicians from Child Protection Services also noted the need for appropriate supervision:
As an aside, an advantage of having a dedicated service of communication partners, rather than
individual practitioners, relates to the supervision and support needs of professionals who
accompany children/young people/adults while they are interviewed about acts of abuse. It is
noteworthy that there have been professionals engaged as communication assistants who have
asked CPS about follow up support for the professional from CPS after the forensic interview and
about permission to share case details within their agency in order for the professional to receive
support about the case they were involved in. This suggests that supervision and support is also
an important consideration for communication partners.

11.5.12
The Australian Psychological Society also indicated that in addition to appropriate
training, ‘ensuring that communication partners have access to indemnity is central to: (1) attracting
potential intermediaries, and (2) establishing criteria for eligibility to take on this role.’
11.5.13
A social worker highlighted to SALRI the importance of training for CPs. He noted that
despite his qualifications and experience in case conferences, in which he often helps explain
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proceedings to his clients, he feels he would not currently be qualified as a CP. He told SALRI that he
would want training on both best practice communication techniques and, importantly, legal processes
and etiquette to properly perform this role.
11.5.14
Parties including the Australian Association of Social Workers (‘AASW’), Larissa Ashton
and Ms Fudge also noted the importance of legal practitioners having appropriate training with regards
to working with people with complex communication needs.
11.5.15

The AASW stated:

The education of professionals within these justice systems (civil, family and youth courts,
tribunals, higher courts) is an essential element to increase access to justice for people with
complex communication needs. Professionals need to be able to recognise that there is a complex
communication need rather than interpreting these needs as incapacity, resistance, belligerence,
disengagement or apathy. Further, professionals in justice systems require education and support
by communication partners to understand the methods and modes of communication that will
facilitate a person’s contribution to a legal proceeding. They require guidance to understand why
a particular line of questioning may be inappropriate, gendered, culturally biased, or culturally
unsafe, and how this may affect participants in a legal proceeding. Such education and professional
development not only allows people with complex communication needs to be able to contribute
to legal proceedings to the best of their capacity but also supports professionals including police
officers, lawyers, prosecutors and the judiciary to be in the best position to receive this information.

11.5.16
Ms Fudge recognised that police have valuable communication skills, and that SAPOL
officers had been scheduled to receive additional training which may have occurred since her
interactions, but that they still benefit from further guidance from a CP:
Police have skills. In my experience, some Police Officers already have the appropriate skills-set
to work with people with communication difficulties (eg those working in the Victim Support area)
but most needed guidance and assistance to improve their communication with the
victim/suspect/witness.

11.5.17
Ms Ashton suggested that the development of training materials should be government
funded and managed to ensure good governance. She described gold standard training as occurring
where:
practitioners have an opportunity to see and interact with a communication partner firsthand. If
not possible, videos showing interactions with and without communication partners would be
helpful. These should be provided in conjunction with training (online or in person) about what
communication difficulties are, and what they can look like (including how subtle they can be).

11.5.18
Ms Ashton added the importance of legal professionals being able to recognise complex
communication needs, as failure to do so would likely result in them not utilising the CP program:
If a defendant, witness or victim can hold a basic conversation, I think their communication
difficulties are often being missed by legal practitioners and law enforcement officers. They are
unlikely to seek out a communication partner if they don’t recognise when there is a
communication breakdown.

11.5.19
It was noted by Ms Ashton and Melissa Saliba that this training must be two-way. They
told SALRI that their lack of training on court procedures makes them less able to participate as CPs,
just as legal practitioners would benefit from training on communication techniques and the role of
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the CP. They felt this would allow the courts to accommodate CPs better. They noted that they do not
believe such training currently exists in South Australia, as they have sought it out.

Culturally Appropriate Communication Partners
11.5.20
It is important that any CP should be culturally appropriate to the person seeking the
service. This is especially applicable for Aboriginal and CALD communities. Indeed, a theme often
expressed to SALRI in consultation was the need for any CP working for Aboriginal clients to be not
only culturally trained and appropriate, but someone respected within that particular Aboriginal
community.1672
11.5.21
There was recurring distrust of the ‘fly in white expert’ model.1673 Elders and members of
Aboriginal communities as well as lawyers, health practitioners and service providers working with
Aboriginal communities almost universally told SALRI that Aboriginal communities would distrust a
white ‘fly in expert’ CP model. They indicated a strong preference for trusted individuals within a
particular Aboriginal community to act as CPs. It was also highlighted this will be a gradual process.
One psychologist told SALRI that any CP model needs to be accepted and relevant to an Aboriginal
community. They noted concerns of the ‘“white Toyota mob” who come and pretend to fix everything
and then soon leave and don’t engage and work with the community.’
11.5.22
Larissa Ashton told SALRI that for young Aboriginal people in particular, requiring a CP
could be seen as ‘a bit of a ‘shame job’, and stated that ‘if it was the norm that communication partners
are there that would be helpful’ — so the young person could be told ‘“here’s your communication
partner that can sit with you”, without them feeling singled out’.
11.6

SALRI’s Observations and Conclusions

11.6.1
SALRI recognises that legal practitioners and judicial officers are often skilled users of
language and can learn to adapt their approach and language when working with persons with complex
communication needs. Indeed, SACAT is an example of such a body in this context.1674 However, a
recurring theme in both SALRI’s consultation and research, is that many judges and lawyers continue
to overestimate their ability to speak effectively to people with complex communication needs.1675
Indeed, one experienced legal practitioner dismissed the assumption that lawyers and judges are good
at speaking to children and persons with disability as ‘bullshit’. This was the prevailing view of the four
Adelaide roundtables and most health practitioners, though not expressed quite as forcibly. Enhanced
training for judges and lawyers is advisable, but experienced health practitioners and/or people with a
strong understanding of a particular culture be better positioned to assist a person with a complex
communication need to provide their best evidence.

See also above [6.7.15], [6.7.18].
See also above [6.7.15], [6.7.18].
1674 See also below [16.2.12].
1675 See also above [2.4.1]–[2.4.28].
1672
1673
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11.6.2
SALRI concurs that there is a role for appropriately qualified health professionals
(including developmental educators, speech pathologists, social workers, occupational therapists,
psychologists) to act as CPs and that the role is not the province of any one profession.
11.6.3
SALRI is of the view that there is also benefit in allowing for non-health professionals to
act as CPs when there are important cultural considerations and/or the nature of the complex
communication need is related to language or culture.
11.6.4
SALRI emphasises that any CP, whether a health practitioner or volunteer must
successfully complete suitable and effective initial training and ongoing CPD relevant to their CP role.
Such training has been described as ‘critical’ to the discharge of the CP role.1676 SALRI is of the view
that it should be mandatory for any expert practitioner or trained volunteer who wishes to act as a CP,
regardless of any previous education, qualifications or experience, to undertake a five-day training
course, similar to the courses implemented by the UK Ministry of Justice and the Tasmanian
Department of Justice. A course of this length will allow potential CPs to be sufficiently trained so that
they can professionally and effectively carry out their role. Any such course must include cultural
competence in working with Aboriginal clients.
11.6.5
SALRI does not wish to be prescriptive and the final content of any CP training program
is best left to interested agencies and experts. As part of the requisite training, SALRI suggests that the
course should ideally include at least the following topics:






Processes to identify persons with a complex communication need and/or
persons whom may be eligible under the scheme;1677
Overview of the justice system, including investigative and legal processes;
Operation of the Communication Partner Scheme, including how support is
requested by and delivered to a person with a complex communication need;
The role, duties and responsibilities of a Communication Partner within the
scheme:1678
The use of communication skills as a Communication Partner including the use
of:

Brendan O’Mahony et al, ‘Developing a Professional Identity in a New Work Environment: The Views of
Defendant Intermediaries Working in the Criminal Courts’, (2016) 18(2) Journal of Forensic Practice 155, 164.
1677 Joyce Plotnikoff and Richard Woolfson, ‘Making the Best Use of the Intermediary Special Measure at Trial’ [2008]
(2) Criminal Law Review 91, 98.
1678 The legal requirements and implications of the CP’s role are important. One issue concerns confidentiality and
conflicts of interest, especially if acting in a small community. Another issue concerns the disclosure of
incriminating or other material that may be divulged to a CP by a party with complex communication needs.
SALRI agrees with the advice of Professor Cooper. ‘Anything said about the offence itself is another matter. It is
the view of the authors, which they conveyed to the delegates they trained on behalf of the DoJ, that anything said
by the defendant about the offence should be kept confidential and disclosed to defence solicitors but not to
anyone acting on behalf of the Crown. This contrasts with their duty, when assisting a prosecution witness, of
disclosing to the [police or the DPP] anything said by or about the witness which might potentially undermine
their evidence or the prosecution case. In this way intermediaries finds themselves adjusting their duties in
accordance with the very different rules regarding disclosure which apply to the Crown and to the defence. When
questioning defendants, time is of the essence in a way in which it is not for the prosecution witness on account
of the custody time limits’: Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of
Justice Registered Intermediaries Schemes and Lessons from England and Wales’ (2014) 65(1) Northern Ireland
Legal Quarterly 39, 57.
1676
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11.6.6

o Non-verbal communication
o Verbal communication
o Communication aids; and/or
o Other methods of communication made available by the court
How to effectively facilitate communication between the parties, as well as
potential barriers and enablers for effective communication;
How to apply the above skill sets in an investigative setting (ie: during a police
interview) or court setting;
Cultural awareness and competence, especially in respect of Aboriginal clients
and communities:1679 and
Self-care practices for Communication Partners, including engaging in
appropriate supervision.

Other suggestions in relation to the training of individuals include:
 the design and implementation of Continuing Professional Development
courses aimed towards legal, medical and health professionals; and
 the drafting of a Practice Guide or Equal Opportunity Bench Book for South
Australia.1680

11.6.7
SALRI heard universally in consultation as to the need for appropriate training for CPs,
whether professional health practitioners or suitable volunteers. SALRI agrees that all paid professional
and volunteer CPs (as distinct from a family member or similar acting as a Communication Assistant)
should complete an approved training course prior to assuming any CP role which should include
prescribed learning1681 as set by the registered training organisation. SALRI further recommends that
any training for all paid practitioner CPs and volunteers CPs must include cultural competence and
awareness in working with Aboriginal and CALD communities. SALRI particularly acknowledges the
importance of access to culturally appropriate CPs for members of Aboriginal communities.1682
11.6.8
SALRI is of the view that all paid professional and volunteer CPs should undertake
appropriate annual prescribed training each year, in any format approved by the relevant Minister, to
remain eligible to take on the role of a CP. SALRI suggest that, due to the likely high turnover of staff
in support service organisations, significant advertising of the CP program should occur every two
years. The recruitment and retention of suitable CPs is necessary for the success of any scheme. SALRI
also notes that all CPs should have access to ongoing support, through appropriate supervision,
mentoring and counselling to address issues which may arise in the performance of their roles.
11.6.9
SALRI accepts that it is impracticable and onerous to expect a family member, friend or
existing carer acting as a communication assistant under the present law outside a court context, such
as in relation to a police interview or a meeting with a legal practitioner, to undergo training in such a
role.1683 However, if such a person proposes to effectively act as a CP in any case before a court, they

See also above Rec 35.
See also above [11.4.3]–[11.4.6]; below rec 35.
1681 SALRI suggests such initial training and ongoing CPD should include cultural competency in working with
Aboriginal communities, the nature and legal implications of their role, court protocol and etiquette, basic rules of
evidence, trauma informed practice and vicarious trauma, conflicts, confidentiality, working with interpreters,
communication differences and complex communication needs.
1682 See also the discussion above in Part 6.
1683 This is a Communication Assistant under the present terminology. See also Glossary.
1679
1680
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should, prior to assisting in a court, undertake appropriate training in the nature and legal implications
of their role and court etiquette and attend the court for a tour and familiarisation to ensure that they
are able to adequately and impartially assist both the individual with complex communication needs
and the court in the demands of a court context. SALRI notes that such training will not be as detailed
as that for a professional practitioner or trained volunteer and the relevant training organisation should
ensure this training is made available and is easily accessible, both online and in person.
11.6.10

Recommendations

RECOMMENDATION 30
SALRI recommends that all paid professional and volunteer Communication Partners (as
distinct from a family member or similar acting as a Communication Assistant) should
complete an approved training course prior to taking on any Communication Partner role
which is to include prescribed learning as set by the registered training organisation. SALRI
further recommends that nay training for all paid Communication Partners and volunteers CPs
must include cultural competence and awareness in working with Aboriginal and CALD
communities.
RECOMMENDATION 31
SALRI recommends that all Communication Partners should have access to ongoing support,
through appropriate supervision, mentoring and counselling to address issues which may arise
in the performance of their roles.
RECOMMENDATION 32
SALRI recommends that a family member, friend or existing carer proposing to act as a
Communication Partner in any case before a court (though not acting outside court such as in
relation to a police interview or a meeting with a legal practitioner) must, prior to assisting in
a court, undertake appropriate training in the nature and legal implications of their role and
court etiquette and attend the court for a tour and familiarisation to ensure that they are able
to adequately and impartially assist both the individual with complex communication needs
and the court in their Communication Partner role. SALRI notes that this training will not be
as detailed as that for a professional practitioner or trained volunteer a nd the training
organisation should ensure this training is made available and is easily accessible, both online
and in person.
RECOMMENDATION 33
SALRI recommends that all paid professional and volunteer Communication Partners must
undertake appropriate annual prescribed training each year, in any format approved by the
Minister, to remain eligible to take on Communication Partner roles.
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RECOMMENDATION 34
SALRI recommends that, due to the high turnover of staff in support service organisatio ns,
significant advertising of the Communication Partner program should occur every two years.
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Part 12 - Communication Assistance Training for the
Legal Profession
12.1

Identification of a Person with Complex Communication Needs

12.1.1
People may meet a lawyer for a number of reasons. They may choose to engage a lawyer
as legal representation, or they may be contacted by a lawyer in the circumstance that they are to present
as a witness in a matter. Where a vulnerable person is concerned, it is important that legal professionals
are able to identify a person with complex communication needs, and are aware of the avenues that
may be taken to assist that person in receiving communication assistance.
12.1.2
A number of parties emphasised to SALRI that identifying complex communication
needs is a difficult task, particularly for practitioners without health-based training.1684 For example, a
social worker SALRI spoke to explained that many young people will deny even their diagnosed
conditions when asked. Because of this, he felt that there needs to be a stronger onus on law
enforcement to ensure that young people are given appropriate communication support, whether they
have a diagnosed communication disorder or not.
12.1.3
A psychologist SALRI consulted with noted that invisible disabilities, particularly
cognitive or psycho-social disabilities, are commonly not picked up during the court process. The
invisibility of many complex communication needs was a recurring theme in consultation.
12.1.4
A number of parties raised to SALRI the possibility of people with complex
communication needs carrying a card which could be presented to law enforcement or other bodies,
alerting them to the presence of the communication need. While this may be useful for people who
are, for example, non-verbal and rely on other methods of communication, it may not be appropriate
for all communication needs. Additionally, this would not be suitable for people who do not have a
diagnosis, or are hesitant to disclose it.
12.1.5
A social worker also told SALRI that he had a client, who was an Aboriginal person with
a diagnosed language disorder, who struggled to understand the police in his interactions with them.
SALRI was told this person had given the police a card to this effect, but the person was still not
provided communication support.
12.1.6
One psychologist which SALRI spoke to said that ‘complex communication needs’ is
complex terminology, and that the use of simple language, and simple questions such as ‘do you
struggle to understand people’ would be more successful in identifying complex communication needs.
12.2

Barriers

12.2.1
In South Australia, legal practitioners receive limited training in assisting clients or
witnesses with complex communication needs (though it is far from comprehensive or mandated).
Since the commencement of South Australia’s CP program on 1 July 2016, there have been various
Continuing Professional Development (CPD) sessions held for legal practitioners that focus on

1684

See also above [2.4.1]–[2.4.28].
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assisting vulnerable persons within the legal process. This is an area that SALRI heard in consultation
could be usefully developed.
12.3

Education and Culture

12.3.1
The importance of suitable training for lawyers and judicial officers in the sensitive and
effective treatment and questioning of vulnerable parties was often raised in SALRI’s consultation and
research.1685 Several consultees such as Judge Lees, Professor Cooper, Professor Doak and Mr Polnay
drew SALRI’s attention to the comprehensive and informative UK Advocates Gateway.1686
12.3.2
The Government of South Australia offers some resources on supporting vulnerable
witnesses. The following materials can be found publicly:
 Help Communicating About Legal Matters;1687
 Supporting Vulnerable Witnesses in the Giving of Evidence Guidelines;1688 and
 A Guide for Communication Partners Guidelines1689
12.3.3
There is a Bench Book available for South Australia, however this is still under
development and is designed mainly for jury directions. SALRI suggests that a Practice Guide, akin to

There have been regular and repeated calls for specialist training for advocates in questioning children. This
question was examined by the Child Abuse Royal Commission. See also Mark R Kebbell et al, ‘People with
Learning Disabilities as Witnesses in Court: What Questions Should Lawyers Ask?’ (2001) 29(3) British Journal of
Learning Disabilities 98; Helen L Westcott, ‘Child Witness Testimony: What Do We Know and Where Are We
Going?’ (2006) 18(2) Child and Family Law Quarterly 174; Brendan O’Mahony, ‘The Emerging Role of the Registered
Intermediary with the Vulnerable Witness and Offender: Facilitating Communication with the Police and
Members of the Judiciary’ (2009) 38(3) British Journal of Learning Disabilities 232; Adrian Keane, ‘Cross-Examination
of Vulnerable Witnesses: Towards a Blueprint for Professionalisation’ (2010) 16(2) International Journal of Evidence
and Proof 181.
1686 This website has been described as follows: ‘Since 2015, the Advocates Gateway (‘TAG’) has provided free access
to practical, evidence based guidance on vulnerable witnesses and defendants. It was founded in 2012 and is an
independent body run by a volunteer management committee chaired by Professor Penny Cooper. TAG’s main
aims are to promote the maintenance of the highest ethical and professional standards in the questioning of people
who are vulnerable in justice settings and to provide practitioners with evidence-based guidance and support in
the form of toolkits. TAG’s toolkits have been widely endorsed by senior judges and by professional bodies and
as set out above there is now direct reference to them in the Criminal Practice Direction and the Family Procedure
Rules. The overarching aim is described out as follows: “The Advocate’s Gateway toolkits aim to support the early
identification of vulnerability in witnesses and defendants and the making of reasonable adjustments so that the
justice system is fair. Effective communication is essential in the legal process. The handling and questioning of
vulnerable witnesses and defendants is a specialist skill … Advocates must ensure that they are suitably trained
and that they adhere to their professional conduct rules. These toolkits draw on the expertise of a wide range of
professionals and represent best practice guidance; they are not legal advice and should not be construed as such
… these toolkits which are an extremely valuable aid for Judges and practitioners and should be consulted before
any hearing involving a vulnerable or potentially vulnerable party or witness”’: Civil Justice Council, Vulnerable
Witnesses and Parties with Civil Proceedings: Current Position and Recommendations for Change (Consultation Paper, August
2019) 48–49 [125]–[129].
1687 Government of South Australia, ‘Help Communicating About Legal Matters’ (Web Page, 27 October 2020)
<https://www.sa.gov.au/topics/rights-and-law/victims-of-crime/assistance-with-communication>.
1688 Attorney-General’s Department (SA), Supporting Vulnerable Witnesses in the Giving of Evidence: Guidelines for Securing
Best Evidence (Guideline, 2014).
1689 Government of South Australia, A Guide for Communication Partners (Web Resource, 2017) 7
<https://www.sa.gov.au/__data/assets/pdf_file/0009/599337/Guide-for-communication-partners.pdf>.
1685
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the UK Equal Treatment Bench Book1690 and similar protocols,1691 should be prepared and introduced
in South Australia and made available for all South Australian Courts and Tribunals. Such a Practice
Guide should include guidance as to the role and use of a Communication Partner, as well as providing
guidance for the role and conduct of ground rules hearings, eliciting the best evidence from witnesses
with complex communication needs and dealing with vulnerable witnesses more generally. 1692 The
latest 2021 UK Equal Treatment Bench Book, for example, provides guidance to all members of the
judiciary and aims to ‘increase awareness and understanding of the different circumstances of people
appearing in courts and tribunals’. It includes a chapter on disability, setting out accommodations and
adjustments that may need to be made to court procedure. SALRI suggests preparing and introducing
a similar Equal Treatment Bench Book or similar Practice Guide in South Australia could usefully assist in
educating members of the judiciary and the legal profession to be more aware of the needs of witnesses
and other parties with cognitive impairment as well as other classes of witnesses and other parties such
as children and members of Aboriginal and multicultural communities.
12.3.4
A Practice Guide that specifically references the South Australian CP scheme and other
information relevant to South Australia would be very useful for both lawyers and judicial officers.
12.3.5
The importance of changes in judicial and legal culture to facilitate the CP role as well as
the wider changes to assist vulnerable parties was often raised in both SALRI’s consultation and
research.1693 It was noted that law reform in itself is only part of any solution. The perceived difficulty
in changing long established adversarial practices was noted to SALRI more than once.1694
12.3.6
Michael Hill, the former Tasmanian Chief Magistrate, told SALRI that as to the effect of
any changes: ‘I fear it may unfortunately be slow going. The adversary process doesn’t in my experience
appreciate the levelling of a playing field!’ A health practitioner predicted to SALRI that the CP role
will challenge the adversarial system as a ‘massive change of a very old system’.
12.3.7
Dr Robyn Blewer noted to SALRI that ‘the legal profession is notoriously resistant to
reform’. She elaborated:
Finally, to reform a process as traditional as the adversarial trial process is a monumental task. It
is not surprising that programs like the SA one may experience resistance from a profession that
prides itself on tradition – and one that is grounded in notions of hierarchy, experience and

Judicial College (UK), Equal Treatment Bench Book (Bench Book, November 2013). See now Judicial College (UK),
Equal Treatment Bench Book (Bench Book, February 2021). The latest UK Equal Treatment Bench Book provides
guidance to all members of the judiciary and aims to ‘increase awareness and understanding of the different
circumstances of people appearing in courts and tribunals’. It includes a chapter on disability, setting out
accommodations and adjustments that may need to be made to court procedure.
1691 See Supreme Court of Queensland, Equal Treatment Benchbook (Bench Book, 2nd ed, 2016); Judicial Commission
of New South Wales, Equality Before the Law Bench Book (Bench Book, June 2006); Judicial College of Victoria,
Disability Access Bench Book (Bench Book, 1 December 2016); Judicial College (UK), Equal Treatment Bench Book
(Bench Book, November 2013). See also Australasian Institute of Judicial Administration, Bench Book for Children
Giving Evidence in Australian Courts (Bench Book, 2020).
1692 These topics and others are covered in the UK Equal Treatment Benchbook. See Judicial College (UK), Equal Treatment
Bench Book (Bench Book, February 2021).
1693 Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007) xii-xiii, 64–5, 70–1, 84.
1694 See also above [2.4.1]-[2.4.4], below [17.8.13].
1690
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expertise of the very capable, highly skilled and highly intelligent professionals that sit in our
courtrooms on a daily basis.

12.3.8
These themes have been expressed elsewhere. A 2007 evaluation into the initial use of the
English intermediary model, despite its overall success, ‘revealed operational difficulties and cultural
resistance among some in the criminal justice system’1695 and reported ‘cultural resistance in which the
intermediary concept was seen as inappropriate or unnecessary’.1696 The 2007 evaluation noted the need
for a ‘significant cultural change’1697 and that ‘it will require positive action to meet these challenges and
to help ensure that meritorious cases proceed and witnesses are given a voice.’ 1698 The evaluation
asserted that effective implementation of the special measures regime to support vulnerable parties
requires improvements on the part of criminal justice practitioners in recognising communication
difficulties, accommodating witness needs, effective pre-trial planning and advocacy skills. ‘These
cannot be achieved simply by disseminating information about the intermediary scheme as much
depends on a significant cultural shift in approach.’1699 The evaluation concluded:
The evaluation revealed operational difficulties and cultural resistance among some in the criminal
justice system. It will require a clear message from Ministers and a strong push from the OCJR to
meet these challenges. Without positive action, there is a risk that meritorious cases will not
proceed because witnesses were not given a voice.1700

12.3.9

These themes are also applicable in South Australia. Uniting Communities has observed:
The community consultation leading to the South Australian Disability Justice Plan (2014-17) found
that there is a critical learning process that must occur within the criminal justice sector to pave
the way for acceptance (and indeed, proactive engagement) of communication assistance into
police interviews, legal meetings and court rooms. Uniting Communities suggests that for the
critical change to occur within the relevant referring agencies and personnel there is a great need
for additional champions within senior leadership in the criminal justice sector to prioritise both:
education of their workforce around identification of communication support needs, and
provision of communication assistance.1701

12.3.10
There are mixed views as to recent shifts in legal culture. Judge Lees from England and
Judge Chapman, Justice Wood and Judge Sexton1702 from three Australian jurisdictions all spoke to

Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007) xii–xiii.
1696 Ibid 71.
1697 Ibid 65.
1698 Ibid xiii.
1699 Ibid 70.
1700 Ibid 84.
1701 Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 12.
1702 Judge Sexton explained to SALRI that she has seen encouraging changes in legal culture amongst both DPP and
defence lawyers. A change in culture is now apparent but it is not necessarily translated into consistent practice.
For ground rules hearings, ‘lawyers are willing but some have not yet learnt how’. See also below [17.8.13]. The
judge also noted the common sense of modern juror and added that the ability of modern juries to put aside
misconceptions and fairly assess the evidence of children and persons with disability should not be discounted.
See also the mandatory direction about the evidence of children – see section 44N Jury Directions Act 2015 (Vic) s
44N and Judicial College of Victoria, Victorian Criminal Charge Book (online) ‘4.2: Child Witnesses’,
<https://www.judicialcollege.vic.edu.au/eManuals/CCB/index.htm#4384.htm>.
1695
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SALRI of a change in legal culture, especially amongst a younger generation of lawyers. They described
it as now very rare for lawyers to seek to bully or harass vulnerable witnesses, explaining that modern
lawyers are at least somewhat aware of the need to adjust to the style and comprehension of the witness.
Other parties told SALRI they remain to be fully convinced and, although aggressive bullying may now
be very rare, problems persist, especially in the use of overly complex and convoluted language.
12.3.11

Victoria Legal Aid was optimistic in its recent submission to the VLRC:

We support the recent shifts in practice and culture as a result of changes to criminal law and
procedure to improve the experience of complainants in sexual offence proceedings. We have
identified a number of opportunities to embed these reforms and further improve the response to
sexual offending by reducing avoidable delay and providing additional support to vulnerable
accused under an expanded intermediaries scheme. In our practice experience, the changes to the
trial process to reduce trauma for the accused have altered the conduct of criminal trials and
improved the culture in the legal profession in the response to sexual offending. While there may
be other changes to the mainstream criminal justice system that could be made to improve the
experience of all users of the system, in our submission we should first embed and evaluate recent
reforms, such as the pilot intermediaries scheme, the impact of ground rules hearings and changes
to pre-trial cross examination.1703

12.3.12

The Victorian Bar Association similarly noted to the VLRC:

There has been a cultural shift in the Bar over the past decade due to the cumulative effect of
reforms in this area over many years. Further, even if aspects of the old-style approach persist with
a small minority, these are not effective because of the change in community attitudes. Juries are
far more aware of the complex responses of victims to sexual abuse due to improved community
education, the directions referred to above, and the Royal Commission into Institutional
Responses of Child Sexual Abuse. To take a belittling or harassing approach to cross-examination
is not only disallowed by judicial officers, it is terrible advocacy.1704

12.3.13
Other parties did not share this confidence. The Victorian DPP was less than
convinced. 1705 The County Court was also cautious and cited the ‘troubling and outdated’ cross-

Victoria Legal Aid, Submission No 27 to Victorian Law Reform Commission, Improving the Response of the Justice
System to Sexual Offences (23 December 2020) 28 <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_27_Victoria_Legal_Aid_final.pdf>. A Senior Public Defender elaborated:
‘’There is no question that courtroom culture has changed. While cross examination is still used to test the
evidence, it is very rare for complainants to be humiliated or demeaned in the witness box. I’ve seen advocates
hold each other accountable for acceptable courtroom conduct’: at 28.
1704 Victorian Criminal Bar Association, Submission No 47 to Victorian Law Reform Commission, Improving the
Response
of
the
Justice
System
to Sexual
Offences
(21
January
2021)
5–6
[22]–[23]
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_47_Criminal_Bar_Association_final.pdf>. See also at: 5 [19]–[20]; Liberty
Victoria, Submission No 53 to Victorian Law Reform Commission, Improving the Response of the Justice System to Sexual
Offences
(25
January
2021)
[25]
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_53_Liberty_Victoria_final.pdf>.
1705 ‘In our view there remains occasional issues with excessive or inappropriate cross-examination of complainants in
sexual offence matters. Recently, a complainant in a matter involving a single incident of rape was cross-examined
over the course of three and a half days, primarily in relation to peripheral matters. It would seem that despite the
legislative protections in place, oppressive and belittling cross-examination still occurs. We appreciated there is a
fine balance between the accused’s right to a fair trial as exercised by a robust examination of the prosecution
witnesses and the protection of such witnesses, but it is possible to point to examples where these rights and
1703
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examination of complainants in the trial of an Australia entertainment figure.1706 The Victorian Victims
of Crime Commissioner highlighted continuing inappropriate, even abusive, cross-examination. 1707
The Commissioner said ‘the justice system should ensure witnesses do not feel harassed, bullied or
intimidated, and that the trial process facilitates the most reliable evidence from witnesses.’1708 The
VLRC was told by the Law Institute of Victoria, the Victorian Bar and Criminal Bar Association that
improper questioning of witnesses was rare and that judicial officers adequately enforced existing
protections.1709 In contrast, victims, victim support workers, legal professionals and some members of
the judiciary told the VLRC that judicial intervention is not always adequate and improper questioning
still occurs. 1710 The VLRC concluded there was ‘clearly a gap between what victims and the legal
profession consider appropriate questioning.’1711
12.3.14
SALRI accepts that the Victorian experiences, whilst instructive, may not be replicated in
South Australia.1712

protection are significantly unbalanced. We consider that appropriate frameworks are already in place to ensure
that practitioners and the judiciary in this area are provided with the necessary information as to the impact of
sexual offending on complainants and the respectful way to deal with such witnesses. However, in our experience
these frameworks are not always applied in practice as intended’: Office of Public Prosecutions Victoria,
Submission No 63 to Victorian Law Reform Commission, Improving the Response of the Justice System to Sexual Offences
(12
February
2021)
4
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_63_Office_of_Public_Prosecutions_final.pdf>.
1706 County Court of Victoria, Submission No 59 to Victorian Law Reform Commission, Improving the Response of the
Justice
System
to
Sexual
Offences,
8
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_59_County_Court_of_Victoria_final.pdf>.
1707 Victims of Crime Commissioner, Submission No 45 to Victorian Law Reform Commission, Improving the Response
of the Justice System to Sexual Offences (January 2021) 54–8, 59–60 <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_45_Victims_of_Crime_Commissioner_final.pdf>. See also Natalia AntolakSaper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’ (2019) 43(5)
Criminal Law Journal 325, 327; Mary Iliadis, Adversarial Justice and Victims' Rights: Reconceptualising the Role of Sexual
Assault Victims (Taylor & Francis Group, 2020) 6.
1708 Victims of Crime Commissioner, Submission No 45 to Victorian Law Reform Commission, Improving the Response
of the Justice System to Sexual Offences (January 2021) 57 <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_45_Victims_of_Crime_Commissioner_final.pdf>.
1709 Victorian Law Reform Commission, The Role of Victims of Crime in the Criminal Trial Process (Report, August 2016)
96.
1710 Ibid.
1711 Ibid
1712 Little support, for example, was expressed to SALRI during its previous provocation reference consultation for
the introduction of a law in South Australia as exists in Victoria to address gratuitous or unfair homicide victim
blaming. It was noted to SALRI, especially by Mr Boucaut SC, that South Australian trial lawyers adopt a
responsible and professional approach and the examples of abusive, gratuitous or unfair imputations directed at
homicide victims seen in Victoria on occasion are absent in South Australia. Though representatives of the
LGBTIQ community were not wholly convinced, it is significant that Mr Boucaut’s position received wide support
in consultation, notably by the then South Australia Commissioner for Victims’ Rights and the Hon Geoff Muecke,
who agreed such laws were not needed at this stage in South Australia. The 2017 roundtable with wide range of
interested parties held by SALRI (which included a representative of the DPP) agreed with this view. See further
South Australian Law Reform Institute, The Provoking Operation of Provocation: Stage 2 (Report No 11, April 2018) 54
[8.2.8].
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12.3.15
The significance of judicial and other leadership to bring about real cultural change also
emerged in SALRI’s research1713 and consultation.
12.3.16

Knowmore, for example, told SALRI:

While we are of the view that a revised legislative framework in South Australia is key to the
implementation of an effective intermediary scheme, it is not sufficient in and of itself. To become
embedded in the criminal justice system and effective in overcoming the difficulties vulnerable
witnesses face in communicating and giving evidence about their experiences, it is essential that South
Australia’s scheme is… Adequately funded and resourced… Appropriately supported by police, the
judiciary and legal practitioners. As the South Australian Law Reform Institute has noted, lawyers and
judges may be reluctant or slow to change entrenched practices. In our view, education and training
programs for key stakeholders will therefore be essential to maximising the use of intermediaries in
South Australia. This is consistent with the findings of the Royal Commission, which recommended
improved information and training for judges and legal professionals involved in child sexual abuse
proceedings, especially in relation to understanding child sexual abuse and relevant current research.1714

12.3.17
SAPOL officers told SALRI that cultural ‘buy in’ is more likely to be achieved when senior
figures in SAPOL, the ODPP, the legal profession, Bar and courts can see visible benefits of the
scheme. Professor Cooper noted to the Child Abuse Royal Commission the importance of the active
support of two English Chief Justices.1715 Professors Doak and Cooper, drawing on the UK experience,
emphasised to SALRI the importance of active judicial input. Professor Doak explained one factor
that proved pivotal in England was judicial leadership and the active support of the UK judiciary.
‘Reform requires a sufficient number of judges to send out strong messages.’ Professor Doak reiterated
the need to identify the practical and attitudinal issues concerning communication partners. Of the UK
experience, Professor Doak noted:
You need the ‘buy in’ with members of the profession to convey the benefits to them. The
important ingredients are leadership and vision from influential people. The judiciary provided
that enforcement mechanism. Clarity and improved understanding prompted enforcement.

12.3.18
The County Court’s submission to the VLRC raised the role of judicial leadership to bring
about cultural change in the legal profession: ‘One way to achieve cultural change is through
leadership.’ 1716 Judge Sexton of the County Court made a similar point to SALRI, agreeing that
leadership within the judiciary is useful, if not essential, to bring about real change. Judge Lees also
made this point to SALRI. Professors Cooper and Doak, drawing on the UK experience, emphasised

Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go-Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007) xii–xiii, 64–5, 70–1, 84; Laura Hoyano, ‘Reforming the Adversarial
Trial for Vulnerable Witnesses and Defendants’ [2015] (2) Criminal Law Review 107, 108–9. Hoyano cites the
‘powerful push of successive Chief Justices’: at 109.
1714 See also Royal Commission into Institutional Responses to Child Sexual Abuse, Criminal Justice Report: Parts VII–
X and Appendices (2018) 196, Recommendations 67 and 68.
1715 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179,
Professor Penny Cooper, 24 March 2016) 18330–1.
1716 County Court of Victoria, Submission No 59 to Victorian Law Reform Commission, Improving the Response of the
Justice
System
to
Sexual
Offences,
3
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_59_County_Court_of_Victoria_final.pdf>.
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the need for a ‘judicial champion’. SALRI endorses this view and highlights the role of members of
the judiciary such as Judge Sexton and Judge Lees in bringing about this change.1717
12.3.19
SALRI endorses the comments of one study: ‘Changing culture and practice takes time,
and Victoria is likely to find that it is years before all relevant participants embrace the role of the
intermediary.’1718 This is likely to also be the situation in South Australia. The provision of training was
one of the initiatives of the Disability Justice Plan that expired in 2020. Relevant materials will inform
legal professionals about how to best interact with persons with complex communication needs
throughout the legal process, and would assist in spreading awareness about how to engage
communication assistance for such persons.
12.3.20
Training materials drafted for South Australia should include information on how to
identify a witness with communication needs (so as to reduce the risk of late identification),1719 the
assistance available, and the role of the relevant persons throughout the investigative and trial
processes.1720
12.3.21

The national 2020 AIJA Bench Book for the testimony of children is a helpful resource.1721

Table 1: Training and Education Materials for Legal Professionals in other Australian
jurisdictions
State

Guidelines/Publications

New South Wales




Witness Intermediary: Procedural Guidance Manual 1722
Bench Book: Equality Before the Law Bench Book1723

Queensland




Guidelines for the Management of Vulnerable Witnesses Using Remote
Witness Facilities1724
Bench Book: Equal Treatment Benchbook1725



Bench Book: Disability Access Bench Book1726

Victoria

SALRI also highlights that, as raised by a number of parties in consultation and by some attendees at the Adelaide
roundtables, leadership within SAPOL, the legal profession, and other key agencies is equally essential.
1718 Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot
Program’ (2019) 43(5) Criminal Law Journal 325, 336.
1719 Joyce Plotnikoff and Richard Woolfson, ‘Making the Best Use of the Intermediary Special Measure at Trial’ [2008]
(2) Criminal Law Review 91, 98.
1720 Brendan O’Mahony, ‘The Emerging Role of the Registered Intermediary with the Vulnerable Witness and
Offender: Facilitating Communication with the Police and Members of the Judiciary’ (2010) 38(3) British Journal of
Learning Disabilities 232, 236.
1721 Australasian Institute of Judicial Administration, Bench Book for Children Giving Evidence in Australian Courts (Bench
Book, 2020).
1722 Victims Services, NSW Government, Children’s Champion (Witness Intermediary) Procedural Guidance Manual
(Guidelines, April 2019).
1723 Judicial Commission of NSW, Equality Before the Law Bench Book (Bench Book, June 2006).
1724 Department of Justice and Attorney-General (Qld), Guidelines for the Management of Vulnerable Witnesses Using Remote
Witness Facilities (Guidelines).
1725 Supreme Court of Queensland, Equal Treatment Bench Book (Bench Book, 2nd ed, 2016)
1726 Judicial College of Victoria, Disability Access Bench Book (Bench Book, 1 December 2016).
1717
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12.4

Legal Training and Education in the UK

12.4.1
The Law Society in the UK has an online ‘advocacy and the vulnerable’ training course,
which is split over three days and is about 13 hours in length. The course is aimed at legal professions
and has a particular focus on introducing lawyers to the concept of ground rules hearings, and the use
of written questions for vulnerable witnesses.1727
12.4.2
In addition to educational programs, there are also a number of materials made publicly
available in relation the intermediary scheme. These materials include:
 The Registered Intermediary Procedural Guidance Manual;1728
 Achieving Best Evidence in Criminal Proceedings: Guidance on Interviewing Victims and Witnesses, and
Guidance on Using Special Measures;1729
 The Equal Treatment Bench Book.1730
12.4.3
Further, Professor Penny Cooper is a co-author of The Advocate’s Gateway, a website which
provides an extensive range of helpful resources on how to interact with a witness or defendant with
communication needs during the trial process. 1731 The resources include training videos for legal
practitioners, articles, reports and procedural guidelines. Although the resource is aimed those in the
legal profession, the resources available are so accessible that they have the potential to assist other
stakeholders in the intermediary scheme, such as participants themselves, law enforcement, and the
general community.
12.5

SALRI Observations and Conclusions

12.5.1
In line with previous discussions, SALRI recommends that key agencies and bodies such
as the Law Society of South Australia and the South Australian Bar Association, in co-design with the
disability sector and disability community, should consider the development for legal practitioners of
compulsory professional education in effective engagement and communication with people with a
disability or cognitive impairment to promote effective participation in the justice system and to
provide their best evidence.1732 This suggestion was widely supported in research and consultation.

The Law Society (UK), Advocacy and the Vulnerable Training (Web Page, 27 November 2020)
<https://www.lawsociety.org.uk/en/topics/advocacy/advocacy-and-the-vulnerable-training>; See also Penny
Cooper, ‘Ground Rules Hearings and the Fair Treatment of Vulnerable People in Court: Toolkit 1’, The Advocate’s
Gateway (Guidelines, 2 September 2019) <https://www.theadvocatesgateway.org/toolkits>.
1728 Ministry of Justice (UK), The Registered Intermediary Procedural Guidance (Manual, September 2020)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/955316
/registered-intermediary-procedural-guidance-manual.pdf>.
1729 Ministry of Justice (UK), Achieving Best Evidence in Criminal Proceedings: Guidance on Interviewing Victims and Witnesses,
and
Guidance
on
Using
Special
Measures
(Guidelines,
March
2011)
<https://www.cps.gov.uk/sites/default/files/documents/legal_guidance/best_evidence_in_criminal_proceedin
gs.pdf>.
1730 Judicial College (UK), Equal Treatment Bench Book (Bench Book, November 2013).
1731
The
Advocate’s
Gateway,
Intermediaries
in
the
Justice
System
(Web
Page)
<https://www.theadvocatesgateway.org/intermediaries>.
1732 See Recommendation 17 above. See also Victorian Law Reform Commission (VLRC) Sexual Offences Final Report
(2004) 333 [6.38]-[6.39]. ‘Training programs for prosecutors and defence lawyers should include a component on
1727
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12.5.2
SALRI also suggests that a Practice Guide, akin to the UK Equal Treatment Bench Book1733
and similar protocols that exist elsewhere in Australia,1734 should be prepared and introduced in South
Australia and made available for all South Australian courts and tribunals. Such a Practice Guide should
include guidance as to the role and use of a Communication Partner, as well as providing guidance for
the role and conduct of ground rules hearings, eliciting the best evidence from witnesses with complex
communication needs and dealing with vulnerable witnesses more generally.1735
12.5.3
The latest 2021 UK Equal Treatment Bench Book provides guidance to all members of the
judiciary and aims to ‘increase awareness and understanding of the different circumstances of people
appearing in courts and tribunals’.1736 It includes a chapter on disability, setting out accommodations
and adjustments that may need to be made to court procedure. SALRI suggests preparing and
introducing a similar Equal Treatment Bench Book or similar Practice Guide in South Australia could
usefully assist in educating members of the judiciary and the legal profession to be more aware of the
needs of witnesses and other parties with cognitive impairment as well as other classes of witnesses
and other parties such as children and members of Aboriginal and multicultural communities. Such a
resource will be valuable to not only the courts and tribunals, but lawyers and other practitioners.
SALRI acknowledges the implementation of this proposal will require significant time and the input
of a wide range of interested communities and parties and experts in the relevant areas.
12.5.4
SALRI endorses the value of a comprehensive publicly available website in effectively
dealing with parties with complex communication needs such as the UK Advocate’s Gateway.1737
12.5.5

Recommendation

RECOMMENDATION 35
SALRI recommends that a Practice Guide, akin to the UK Equal Treatment Bench Book and
similar protocols, should be prepared and introduced in South Australia and made available
for all South Australian Courts and Tribunals. Such a Practice Guide should include guidance
as to the role and use of a Communication Partner, as well as providing guidance for the ro le
and conduct of ground rules hearings, eliciting the best evidence from witnesses with complex
communication needs and dealing with vulnerable witnesses more generally.

the disadvantages experienced by people with cognitive impairment, and effective communication with people
with a cognitive impairment’: Rec 159, 333.
1733 Judicial College (UK), Equal Treatment Bench Book (Bench Book, November 2013). See now Judicial College (UK),
Equal Treatment Bench Book (Bench Book, February 2021). The latest UK Equal Treatment Bench Book provides
guidance to all members of the judiciary and aims to ‘increase awareness and understanding of the different
circumstances of people appearing in courts and tribunals’. It includes a chapter on disability, setting out
accommodations and adjustments that may need to be made to court procedure.
1734 See Supreme Court of Queensland, Equal Treatment Benchbook (Bench Book, 2nd ed, 2016); Judicial Commission
of New South Wales, Equality Before the Law Bench Book (Bench Book, June 2006); Judicial College of Victoria,
Disability Access Bench Book (Bench Book, 1 December 2016); Judicial College (UK), Equal Treatment Bench Book
(Bench Book, November 2013). See also Australasian Institute of Judicial Administration, Bench Book for Children
Giving Evidence in Australian Courts (Bench Book, 2020).
1735 These topics and others are covered in the UK Equal Treatment Benchbook. See Judicial College (UK), Equal Treatment
Bench Book (Bench Book, February 2021).
1736 Judicial College (UK), Equal Treatment Bench Book (Bench Book, February 2021).
1737 The Advocate’s Gateway, Intermediaries in the Justice System (Web Page)
<https://www.theadvocatesgateway.org/intermediaries>.
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Part 13 – Communication Partners and the Investigatory
Process
13.1

Use of a Communication Partner in a Pre-trial Context

13.1.1
This Part examines the application of the CP role to the investigative process, with a focus
on the vital police role.
13.1.2
The utility of a CP scheme is not confined to a formal court or trial setting. The police
role and investigative stage are fundamental to the rationale and operation of any CP model. As one
expert observes, ‘The interviewing of victims, witnesses, and suspects forms an integral part of the
police investigation into criminal activities. It is the quality and fairness of those interviews that often
determines whether or not justice is seen to be served.’1738
13.1.3
SAPOL utilises specially trained police officers as part of its specialist Victim Management
Unit to interview vulnerable witnesses or victims (though other practitioners such as specialist social
workers or psychologists may interview young children).1739 However, SALRI is unaware of any similar
arrangement governing the police interview of suspects with complex communication needs.
13.1.4
The utility and value of CPs outside court in a pre-trial context or in other legal contexts
were highlighted in both SALRI’s research and consultation.1740 The first step in the legal process is
usually reporting an incident to police, or consulting a lawyer about a particular issue. This requires a
vulnerable person to interact with police or lawyers at a very early stage. It is during these early stages
at which the method of interaction with vulnerable persons becomes crucial,1741 for reasons that are
outlined below.

Gisli Gudjonsson, ‘Psychological Vulnerabilities during Police Interviews. Why are they Important?’ (2010) 15(2)
Legal and Criminological Psychology 161.
1739 The Victim Management Unit was established in the aftermath of the Disability Justice Plan. See Transcript of
Proceedings, Senate Community Affairs References Committee, Parliament of Australia, Violence, Abuse and Neglect
Against People with Disability in Institutional and Residential Settings, Including the Gender and Age Related Dimensions, and the
Particular Situation of Aboriginal and Torres Strait Islander People with Disability, and Culturally and Linguistically Diverse
People with Disability (Public Hearing, Adelaide, Mark Wieszk (SAPOL), 28 August 2015) 50–51. The interviewers
who interview vulnerable victims in South Australia, both the police from the Victim Management Unit and Child
Protection Services, have considerable specialist training and experience. ‘Ms Molden was clearly a very
experienced interviewer, conscious of the need to ensure the child witness was aware of the obligation to be
truthful. She had been engaged by the police to conduct what she knew was a forensic investigation. The interview
was witnessed, from outside the room by Detective Penney, who was responsible for the interview. The interview
was conducted professionally. There were no leading questions. The interview was lengthy, comprehensive and
skilfully conducted as might be expected of a psychologist employed in the Children’s Protective Services area for
at least 15 years. She had in fact completed, at the time of the interview, the training course now provided to
registered interviewers’: R v K, G A [No 2] [2018] SADC 104, [81] (Beazley DCJ).
1740 One example presented to SALRI in consultation was the use of a CP to explain bail conditions to an Aboriginal
child with learning difficulties and cognitive impairments. Another example presented to SALRI was the
demonstration at the disability community event of the use of a CP for a lawyer to help take instructions from a
client with complex communication needs.
1741 This was demonstrated by Natalie Wade at SALRI’s disability community event.
1738
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13.1.5
The role and value of the CP in the investigative stage is clear.1742 The early involvement
of a CP in the police investigation is integral (a theme that was highlighted in consultation, notably by
the three SAPOL officers).
13.1.6
SALRI reiterates that much time, goodwill and effort has been shown toward the CP
scheme by involved parties such as Uniting Communities, as the previous operators of the scheme,
members of SAPOL in their dealings with individuals (whether as victims, witnesses, suspects or
accused), the courts in incorporating CP’s and the legal profession, particularly those involved in any
trials or other proceedings utilising CPs, for their willingness to take part in the CP scheme. However,
SALRI reiterates that, despite the best intentions of those involved, the CP role has not been utilised
to the extent originally contemplated. Its limited take up in South Australia compared with other
jurisdictions such as Tasmania,1743 the ACT1744 and Victoria1745 is notable. SALRI does not attribute the
relatively limited take up in South Australia to any one person or agency, but rather a combination of
factors including cultural, attitudinal and operational issues. This sentiment was echoed to SALRI
during its consultation process. This approach to consultation by all parties allowed for a frank,
constructive, and collective environment for the critical analysis of the CP scheme.
13.2

Law Enforcement and the CP Scheme

Barriers to Reporting
13.2.1
Vulnerable persons are often faced with various barriers to fair participation during the
investigative process, including in reporting.1746
13.2.2

The Social Inclusion Board commented:
Police play a vital role in the process of building a case for the prosecution authority. It is essential
that police have the skills and expertise in working with people with disability. Failure to adequately

See, for example, Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go Between’
Evaluation of Intermediary Pathfinder Projects (Report, 2007) ix, xii; Joyce Plotnikoff and Richard Woolfson,
Intermediaries in the Criminal Justice System: Improving Communication for Vulnerable Witnesses and Defendants (Bristol
University Press, 1st ed, 2015) 75–96, 255–60; Department of Justice, Northern Ireland Registered Intermediaries Schemes
Pilot Project (Post Project Review, January 2015) 3–4, 15–17, 19; Lucy Henry, et al, ‘Verbal, Visual and Intermediary
Support for Child Witnesses with Autism During Investigative Interviews’ (2017) 47(8) Journal of Autism and
Developmental Disorders 2348; Rachel Wilcock et al, ‘Supporting Child Witnesses during Identification Lineups:
Exploring the Effectiveness of Registered Intermediaries’ (2018) 32(3) Applied Cognitive Psychology 367; Judy
Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 4–5, 47–52; Ann Ridley, Vedran Van Reede and Rachel Willcock, ‘Interviews,
Intermediaries and Interventions: Mock-Jurors’, Police Officers’ and Barristers’ Perceptions of a Child Witness
Interview’ (2015) 7(1) Investigative Interviewing: Research and Practice 21.
1743 See also below [14.4.8].
1744 Knowmore, in its April 2021 submission to SALRI, noted that the ACT Intermediary Program had commenced
in January 2020. More than 150 vulnerable witnesses were helped to give evidence to police and courts in the
program’s first year.
1745 Victoria’s Intermediaries Pilot Program commenced in July 2018. As of October 2020, the program had received
1,032 requests for assistance from Victoria Police and the courts.
1746 See generally Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017)
Vol VII; VEOHRC study.
1742
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investigate or understand crime against people with disability, contributes to the lack of
prosecutions and deterrence of crimes against people with disability,1747

13.2.3
In 2014, the Victorian Equal Opportunity and Human Rights Commission (‘VEOHRC’)
conducted a study which focuses on the experiences of people with disabilities who had recently been
victims of crime in Victoria. The final report of the VEOHRC outlined key barriers faced by vulnerable
persons when reporting crime to police. Some of these barriers include:





A lack of access to information or communication support;
Feelings of shame, embarrassment and self-blame;
Police officers reluctant, or even refusing. the take reports of alleged crimes; and
Discriminatory attitudes and culture against vulnerable persons.1748

13.2.4
These barriers tend to prevent vulnerable persons from reporting crimes to law
enforcement. Vulnerable persons include, for example, persons with cognitive impairment. A study
published in the Australian Psychologist revealed that 40% of crimes against persons with mild and
moderate cognitive impairment and 71% of crimes against persons with more severe impairment are
not reported to police.1749 Other studies have reported that vulnerable witnesses tend to be frightened
when being interviewed by police.1750
13.2.5
Where crimes are reported, there is a commonplace view amongst vulnerable persons that
the prosecution of the offender or investigation into the report of the alleged crime is rare. Witnesses
have reported delays at the investigation stage or after reporting which compounded levels of anxiety
and frustration.1751 Reports have also acknowledged that law enforcement often makes assumptions of
credibility based on how a person presents during the investigative stages,1752 which further discourages
vulnerable witnesses from making a report.

The Importance of Early Identification of Communication Needs
13.2.6
Vulnerable persons should feel comfortable, as SALRI was told by JFA Purple Orange
and others, in contacting police and reporting an alleged crime and participating during the investigative
stage. The CP scheme in South Australia relies on someone, most likely the relevant police officer to
identify a person with complex communication needs, and to initiate the process of helping that person
receive communication assistance. The police act as the statutory ‘gatekeepers’ of the CP role for
suspects, victims and witnesses in the investigative process.

Social Inclusion Board, Government of South Australia, Strong Voices: A Blueprint to Enhance Life and Claim the Rights
of People with a Disability (Report, October 2011) 54.
1748 Victorian Equal Opportunity and Human Rights Commission, Beyond Doubt: The Experiences of People with Disabilities
Reporting Crime (Summary Report, July 2014).
1749 Carlene Wilson and Neil Brewer, ‘The Incidence of Criminal Victimisation of Individuals with an Intellectual
Disability’ (1992) 27(2) Australian Psychologist 114, 116.
1750 Brendan O’Mahony, ‘The Emerging Role of the Registered Intermediary with the Vulnerable Witness and
Offender: Facilitating Communication with the Police and Members of the Judiciary’ (2010) 38(3) British Journal of
Learning Disabilities 232, 232.
1751 Margaret Camilleri and Cassie Pederson, Hear Us: The Experience of Persons with Complex Communication Needs in
Accessing Justice (Report, February 2019) iv.
1752 Disability Rights Now: Civil Society Report to the United Nations Committee on the Rights of Persons with Disabilities (Report,
August 2012) 150. See also the discussion in Part 4.
1747
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13.2.7
The poor or belated identification of eligible persons is likely to result in that person not
receiving the assistance of a CP until, at the very latest, the trial stage.1753 At this point, the effectiveness
of the CP model in most cases is diminished.1754
13.2.8
The early involvement of CPs in appropriate cases assumes even greater importance given
the ever increasing practice of pre-recorded interviews with a specialist police or other interviewer
being admitted and relied upon at trial as a witness’s substantive evidence-in-chief. 1755 Such prerecorded interviews are conducted at an early stage in the investigative process.1756 If a witness with
complex communication needs is not afforded the assistance of a CP for the purpose of the prerecorded interview, it risks undermining the intended benefits of pre-recording a vulnerable witness’s
evidence in the first place. It increases the likelihood that the vulnerable witness will have to clarify
certain parts of their evidence, whether that be by participating in a second or subsequent pre-recorded
interview and/or being required to attend court for a longer period of time, not only for crossexamination, but for additional evidence-in-chief as well. In some cases where a pre-recorded interview
with a vulnerable witness has been conducted without a CP, in circumstances where a CP ought to
have been involved, the quality of the pre-recorded interview may be so poor that a prosecution cannot
be pursued, even if the vulnerable witness is willing and able to attend court to give full testimonial
evidence in lieu of reliance on the recorded interview/s. The mere existence and disclosure of a prerecorded interview of such poor quality may be a bar to any reasonable prospect of conviction in and
of itself.
13.2.9
It was discussed with three police officers in consultation that SAPOL is in a unique
position where they play a defining role at the start of an investigation and any prosecution that results.
They act as the ‘effective gatekeepers’ of any scheme. Whether or not a CP is used by SAPOL early on
is a major factor in whether a CP plays a role at any subsequent point. The officers agreed that it is
‘difficult’ to use a CP later in court if a CP is not utilised at the outset and that it is more difficult to
bring in a CP as the case goes further through the lengthy process leading up to trial.
13.2.10
The three police officers also highlighted to SALRI the ‘pivotal’ role of police conducting
a consultation interview prior to any formal police interview. The officers said that every case involving
a vulnerable witness or victim ahead of prescribed interview should involve a ‘consultation’. This
consultation session plays a pivotal role in shaping what follows right through to any trial. It includes
a meeting with the vulnerable witness and parent/carer to assess the communication needs of that
vulnerable party, and determines whether there is to be a CP and, if so, who is to be the CP. The plan
is to build up rapport for the prescribed interview and assess what measures will be most suitable to
allow that party to provide their best account. The importance of this preliminary meeting and
assessment by the CP of the party with complex communication needs was seen as significant. It is
akin to the court’s pre-trial ground rules hearing.

Brendan O’Mahony, ‘The Early Identification of Vulnerable Witnesses Prior to an Investigative Interview’ (2011)
13(2) British Journal of Forensic Practice 114, 119. Judge Lees also relayed this view to SALRI.
1754 Joyce Plotnikoff and Richard Woolfson, ‘Making the Best Use of the Intermediary Special Measure at Trial’ [2008]
(2) Criminal Law Review 91, 94; Mandy Burton, Roger Evans and Andrew Sanders, ‘Implementing Special Measures
For Vulnerable and Intimidated Witnesses: The Problem of Identification’ [2006] (March) Criminal Law Review 229,
233.
1755 See Evidence Act 1929 (SA), ss 13AB, 13BB.
1756 Either by police with specialist training or, if the interview subject is a child and a specialist interviewer is engaged,
SAPOL investigating officer/s remain working in close collaboration with the interviewer.
1753

280

13.2.11
The difficulties in identifying complex communication needs led a social worker to tell
SALRI (and indeed this was the consensus view in SALRI’s consultation) of the need for a legal
presumption that all young people dealing with the police or other legal agencies have a complex
communication need requiring a CP.1757 The social worker also suggested that there could be better
notification of a young person’s complex communication needs when they are picked up by SAPOL,
particularly for repeat offenders.
13.2.12
The social worker, and a psychologist, both supported better utilisation of pre-interview
screening and notification systems to alert police to the presence of a complex communication need.
The psychologist told SALRI that many of her adult clients will be diagnosed with a disability or mental
health condition affecting their communication while in custody. She told SALRI there is a tendency
within SAPOL, if the person comes to police attention again, to say ‘oh, this person’s back’ and assume
they do not need communication assistance. The social worker agreed that notification of a person’s
complex communication needs would be beneficial for repeat offenders.
13.2.13
The Tasmanian DPP also drew attention to SALRI of the importance of the police uptake
of an intermediary at the entry or gatekeeper stage is vital. The Director noted that, if an intermediary
is to be used, it should be utilised at the police interview stage. Any requirement to utilise an
intermediary needs to be robust and not qualified. The Tasmanian DPP believed that expressions such
‘as soon as a practicable’ are elastic and can undermine any scheme to utilise intermediaries for
appropriate vulnerable witnesses [or suspects].
13.2.14
Judge Sexton also highlighted that the police role to use a CP is ‘really important’ from
the outset.
13.2.15
Professor Eileen Baldry, drawing on her expertise in this area, also identified to SALRI
the importance of the police ‘gatekeeper’ role and the implications that arise. She observed:
My team and my work over many years… suggests that police are the key gatekeepers regarding
whether or not a person with disability is given support / assistance in anything including
communication when the person is being brought in as a witness, being interviewed as a victim or
being charged & facing a bail / sentencing hearing etc. We see almost all the time that people with
disability who are brought in as alleged offenders are already known to police as victims. We see
significant lack of recognition or lack of knowledge of what to do if they do recognise, amongst
police that a person with disability needs communication support. I believe police are the place to
start to ensure that people receive the communication supports that they need and this needs to
be mandated otherwise it won’t happen. This is especially vital for First Nations people. For
example, the mandating in NSW for police to ring Aboriginal Legal Service every time they arrest
an Aboriginal person has been reasonably successful in reducing deaths in police custody. It would
not be done if it were not mandated… I think the failure of the uptake of communication partners
in South Australia may be due in part to police not knowing about it / thinking it was not necessary
/ looking on it as getting in the way of their case. Equally other justice agents like court officers /
magistrates not being aware of communication difficulties for people with disability and how vital
and enabling communications support is. This emphasises the importance of mandating such
support, then everyone will have to be aware of it and apply it.

13.2.16
SALRI notes this reasoning. It is therefore necessary to consider a CP model that
facilitates the early, as well as appropriate, identification of the persons eligible to the CP role.
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Legislative Protections for Vulnerable Persons
13.2.17
Legislative provisions and frameworks for vulnerable witnesses are the starting point for
guiding parties such as the police and legal professions towards the use of a CP for vulnerable parties.
13.2.18
Under the Summary Offences Act 1953 (SA) and the Summary Offences Regulations 2016 (SA),
there are a number of provisions which aim to provide communication assistance to a person with
complex communication needs during the investigative process. Under the Regulations, a person has
complex communication needs ‘if they have significant difficulty in communicating effectively with
the interviewer, whether the communication difficulty is temporary or permanent and whether caused
by disability, illness or injury, but not intoxication’. 1758 The Regulations further provide that if the
investigating officer believes a suspect to have complex communication needs, the officer must make
arrangement for the suspect to be accompanied by a prescribed communication assistant and/or
arrange for the suspect to use a prescribed communication device. 1759 This is in addition to the
requirements of standard police procedure under s 74D of the Summary Offences Act 1953 (SA).

Education and Training of Police
13.2.19
Although the CP scheme heavily relies upon police officers and support persons (such as
Aboriginal liaison officers and disability advocates) to identify a person with complex communication
needs and provide them with the necessary information to enable them to get communication
assistance, officers and advocates are often not trained in either identifying communication needs or
being able to effectively communicate with vulnerable persons.1760

Initiation of the Communication Partner Scheme: Identification of Vulnerable Persons
13.2.20
Although legislation and policy provide a starting point, the effectiveness of a CP program
increases significantly where complex communication needs are identified early in the legal process.
This is where police and legal practitioners play an extremely important role in ensuring that the
benefits of communication assistance are maximised, as they are the first point of contact for
vulnerable persons. It is therefore imperative that police or support workers and advocates working
with children or persons with disability are trained in how to identify a person with complex
communication needs and are able to then determine and take the necessary steps in making assistance
available to that witness. 1761 The Commonwealth Parliament published a Report in 2015 which
recommended that ‘compulsory modules on working with people with disability’ be incorporated into
training program for police. 1762 Some States have provided training resources to police officers,
however these resources are fairly limited. In South Australia, there are few resources made available
online to officers.

Summary Offences Regulations 2016 (SA) reg 18(2)
Ibid reg 19(1). Given the range of such devices and rapid technological advances, this requirement now seems
otiose and SALRI would suggest it is discarded. It should be whatever device is best suited in the circumstances.
1760 Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155, 171; Villamanta Disability Rights Legal
Service Inc, People Who Have an Intellectual Disability and the Criminal Justice System (Guide, April 2012) 19; Law Reform
Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People with an Intellectual
Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) 221.
1761 Margaret Camilleri and Cassie Pederson, Hear Us: The Experience of Persons with Complex Communication Needs in
Accessing Justice (Report, February 2019) 6.
1762 Disability Rights Now: Civil Society Report to the United Nations Committee on the Rights of Persons with Disabilities (Report,
August 2012) 150.
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13.2.21
The various benefits of a CP in enhancing police investigative processes involving
vulnerable parties have been highlighted. 1763 There are improved and more cost effective police
interview processes and the better quality of evidence.1764 A CP offers ‘significant advantages to courts
and to witnesses in improving the quality and quantity of evidence given by [vulnerable] witnesses’.1765
A crucial benefit is that ‘[w]itness intermediaries can mean the difference between vulnerable witnesses
communicating their best evidence or not communicating at all’.1766 An English study as early as 2007
found that the ‘participants estimated that, in their opinion, at least half of the 12 trial cases [in the
study] would not have reached trial without the involvement of the intermediary’.1767 The CP role also
enhances the efficiency of the trial and facilitates the early identification of issues and more guilty
pleas.1768 Victims and their parents/carers have been supportive of the CP role.1769 As early as 2007, it
was noted that the responses as to the role of the intermediary were ‘uniformly enthusiastic. Carers felt

See, for example, Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go Between’
Evaluation of Intermediary Pathfinder Projects (Report, 2007) ix, xii; Joyce Plotnikoff and Richard Woolfson,
Intermediaries in the Criminal Justice System: Improving Communication for Vulnerable Witnesses and Defendants (Bristol
University Press, 1st ed, 2015) 75–96, 255–60; Department of Justice, Northern Ireland Registered Intermediaries Schemes
Pilot Project (Post Project Review, January 2015) 3-4, 15-17, 19; Lucy Henry, et al, ‘Verbal, Visual and Intermediary
Support for Child Witnesses with Autism During Investigative Interviews’ (2017) 47(8) Journal of Autism and
Developmental Disorders 2348; Rachel Wilcock et al, ‘Supporting Child Witnesses during Identification Lineups:
Exploring the Effectiveness of Registered Intermediaries’ (2018) 32(3) Applied Cognitive Psychology 367; Judy
Cashmore and Rita Shackel, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation Report,
August 2018) 4-5, 47-52.
1764 Kirsten Hanna and Emily Henderson, Chief Victim’s Advisor to Government, Child Witnesses in the NZ Criminal
Courts: Issues, Responses, Opportunities (Report, 2017) 29, 30; Department of Justice, Northern Ireland Registered
Intermediaries Schemes Pilot Project (Post Project Review, January 2015) 15–17.
1765 Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155, 166, 171; Penny Cooper and Michelle
Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An International Comparison of Three
Versions of the English Intermediary Model’ (2017) 21(4) International Journal of Evidence and Proof 351, 364; Brendan
O’Mahony, ‘The Emerging Role of the Registered Intermediary with the Vulnerable Witness and Offender:
Facilitating Communication with the Police and Members of the Judiciary’ (2010) 38(3) British Journal of Learning
Disabilities 232, 235; Kimberly Collins, Natalie Harker and Georgios Antonopoulos, ‘The Impact of the Registered
Intermediary on Adults’ Perceptions of Child Witnesses: Evidence from a Mock Cross Examination’ (2017) 23(2)
European Journal on Criminal Policy and Research 211.
1766 Thelma Agnew, ‘Finding a Voice’ (2006) 9(7) Mental Health Practice 10, 10. See, for example, R v Rashid [2017] 1
WLR 2449, [73]; Re D (A Child) [No 3] [2016] EWFC 1, [2]. See also Joyce Plotnikoff and Richard Woolfson,
Office of Criminal Justice Law Reform, The ‘Go-Between’ Evaluation of Intermediary Pathfinder Projects (Report, 2007);
Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 15 [41].
1767 Joyce Plotnikoff and Richard Woolfson, Office of Criminal Justice Law Reform, The ‘Go-Between’ Evaluation of
Intermediary Pathfinder Projects (Report, 2007) ix.
1768 Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 11 [28]; Kirsten Hanna and Emily Henderson, Chief Victims’ Adviser to Government, Child Witnesses in the
NZ Criminal Courts: Issues, Responses, Opportunities (Report, 2017) 29; Transcript of Proceedings, Royal Commission into
Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234, 29 November 2016) 23924–5; Natalia AntolakSaper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’ (2019) 43(5)
Criminal Law Journal 325, 335-336.
1769 Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 17 [47]; Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Public
Case Study 246, Day 234, Mr Yeomans, 29 November 2016) 23921–2; Judy Cashmore and Rita Shackel, Evaluation
of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018) 5, 57–8.
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that intermediaries not only facilitated communication but also helped witnesses cope with the stress
of giving evidence.’1770
13.2.22
The CP role also enhances police questioning of parties with complex communication
needs. The NSW Evaluation noted there ‘is some evidence’ from police and legal practitioners that
CPs have been able to play an educative role in developmentally appropriate and effective questioning
and the use of aids by police and prosecution lawyers.1771 As one police officer commented in a UK
study of the value of the CP:
She provided excellent advice on how best to communicate with the [vulnerable] witness and also
provided useful props for the assessment and interview process. I learnt hugely from the
experience.1772

13.2.23
The feedback provided to the Northern Ireland evaluation on the use of intermediaries,
including in the investigative process, was ‘overwhelmingly positive’. Police officers described them as
‘invaluable’: ‘I cannot sing their praises high enough’; ‘nothing but a benefit’.1773 The study added that
the ‘overwhelming feedback’ from the focus groups was that the intermediary role is ‘operating very
well at the investigative stage and the different disciplinary perspective which the [intermediaries] bring
is very helpful for the police in securing quality evidence’.1774
13.2.24

The NSW evaluation of the input of intermediaries at the police stage was also positive:

[Police] participants in the evaluation view the use of witness intermediaries as a positive initiative,
and as fair to both the child and the alleged offender. A recurring comment was that witness
intermediaries ‘level the playing field’, because they help children understand the questions, so
obtaining the most accurate evidence possible in ‘fairness’ to both parties. Police were also
generally of the view that child complainant/witnesses with intermediaries are more confident in
answering questions than those without one.1775

13.2.25
The Child Abuse Royal Commission supported the use of CPs to potentially ‘make a
significant difference in reducing the problems that children and people with disability face in being
heard by the criminal justice system’.1776 The Commission advised that:

Joyce Plotnikoff and Richard Woolfson, Office for Criminal Justice Reform, The ‘Go-Between’: Evaluation of
Intermediary Pathfinder Projects (Report, 2007) ix.
1771 Judy Cashmore and Rita Shackel, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation
Report, August 2018) 3, 47–8. See also Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot
Project (Post Project Review, January 2015) 19 [51]. Indeed, it is said that the use of CPs enhances the questioning
skills of defence lawyers and judges. See Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses
and Victoria’s Intermediary Pilot Program’ (2019) 43(5) Criminal Law Journal 325, 335.
1772 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 56.
1773 Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 27 [79].
1774 Ibid 28 [84].
1775 Judy Cashmore and Rita Shackel, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation
Report, August 2018) 51.
1776 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 97.
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Police who conduct investigative interviewing should make all appropriate use of any available
intermediary scheme, and communication supports, to ensure that the victim or survivor is able
to give their best evidence in the investigative interview.1777

13.2.26
The implications and value of the CP role for suspects must not be discounted.1778 The
vulnerability of suspects (including Aboriginal suspects) 1779 with complex communication needs in
police investigations and interviews is clear.1780 An impairment in intellectual or adaptive functioning
can disadvantage participation in legal proceedings, particularly when faced with complex questioning
strategies during investigative interviews and/or a trial.1781 As one study notes:
In view of their cognitive and other limitations, people with [intellectual disability] are expected to
be more vulnerable than those without [intellectual disability] when they come into contact with
the criminal justice system. For example, they may have difficulty understanding their rights, and
may have difficulties coping with a police interview, with giving evidence, with understanding court
proceedings and with decision-making tasks. Research has indicated that individuals with
[intellectual disability] are more suggestible and more likely to acquiesce than their counterparts of
average intelligence due to their cognitive limitations, the effects of social desirability and the
uncertainty and pressures of the interview.1782

13.2.27
The consequences can be profound for suspects in not identifying a complex
communication need. These considerations especially arise for Aboriginals suspects and accused.
NATSILS submitted to the ALRC that ‘poor communication at a person’s first point of contact with

Ibid Part I, 119, recommendation 13.
Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice
System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology
and Law 453, 454–5; Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project
Review, January 2015) 3; Jacqueline Giuffrida and Anita Mackay, ‘Extending Witness Intermediary Schemes to
Vulnerable Adult Defendants’ [2021] Current Issues in Criminal Justice 1–19, 2.
1779 See R v Anunga (1976) 11 ALR 412; Gibson v WA (2017) 51 WAR 199. See further the discussion in Part 6.
1780 See, for example, Isabel Clare and Gisli Gudjonsson, ‘The Vulnerability of Suspects with Intellectual Disabilities
During Police Interviews: A Review and Experimental Study of Decision Making’ (1995) 8(2) Mental Handicap
Review 110; Gisli Gudjonsson, ‘Unreliable Confessions and Miscarriages of Justice in Britain’ (2002) 4(4)
International Journal of Police Science and Management 332; Gisli Gudjonsson, The Psychology of Interrogations and Confessions.
A Handbook (Wiley, 2003); Lorana Bartels, Australian Institute of Criminology, Research in Practice: Police Interviews
with Vulnerable Adult Suspects (Report No 21, July 2011), Laura Farrugia and Fiona Gabbert, ‘Vulnerable Suspects
in Police Interviews: Exploring Current Practice in England and Wales’ (2020) 17(1) Journal of Investigative Psychology
and Offender Profiling 17; Jacqueline Giuffrida and Anita Mackay, ‘Extending Witness Intermediary Schemes to
Vulnerable Adult Defendants’ [2021] Current Issues in Criminal Justice 1–19; Gisli Gudjonsson, ‘Psychological
Vulnerabilities During Police Interviews: Why are they Important?’ (2010) 15(2) Legal and Criminological Psychology
161. One English study noted successful appeals between 1989–2009 in respect of 46 high profile defendants
(most with some form of complex communication need) whose ‘confessions’ were found to be unreliable. The
author concluded: ‘The unreliable confession or self-incriminating statement to police, including borderline IQ,
personality disorder, clinical depression, pathological attention seeking, and abnormal traits of suggestibility and/or
compliance. In the view of the present author, who was significantly involved in 28 (82%) of the cases and has
studied all the cases in detail, in most of the cases, including those involving police/procedural impropriety, the
key to the unreliable confession was the inability of the person to cope with the police and custodial pressures. A
major problem highlighted by these cases was the failure to identify psychological vulnerabilities prior to the trial’:
Gisli Gudjonsson, ‘Psychological Vulnerabilities During Police Interviews: Why are they Important?’ (2010) 15(2)
Legal and Criminological Psychology 161, 169.
1781 Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice
System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology
and Law 453.
1782 Ibid 454-455 (citations omitted).
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the criminal justice system can have enormous implications’ noting that ‘when language and
communication difficulties go undetected, particular actions can be mistaken for indications of guilt
during police interviews or in the court room.’1783
13.2.28
A recent article highlights the application of the CP role in an Australian context for
accused and argues ‘it is important that assistance be provided as early as possible’.1784 The authors
explain:
[The] dual developments of (1) growing recognition of the over-representation of both people
with a mental health disorder or disability and Aboriginal people in the criminal justice system and
(2) the expansion of intermediary schemes for vulnerable witnesses to more jurisdictions …
[justify] extending the schemes to vulnerable defendants. In addition to the over-representation of
those with vulnerabilities in the defendant population, it will be argued that the human rights of
defendants and the need to avoid wrongful convictions justify the provision of intermediaries to
defendants.1785

13.2.29
SALRI has discussed elsewhere the limited use of the CP role, including by SAPOL. 1786
The CP scheme was used for a total of 146 police interviews, only 26 of these were for suspects. This
lack of use, despite the ostensible statutory requirement, is significant.
13.2.30
However, the lack of use by SAPOL of the CP role, notably for suspects, should be placed
in its context. SAPOL have strict requirements in terms of timing in holding a suspect in custody and
it may well be impossible to secure the timely presence of a CP. Out of hours, or in rural, regional and
remote locations, a CP may not be readily available. For victims or witnesses the preferable CP may be
a family member or carer. The interviewer may also possess expertise in questioning children and a CP
may be able to add little, if anything.
13.2.31
The difficulties for police and other parties1787 identifying complex communication need
must also be acknowledged. As Professor Penny Cooper and David Wurtzel note:
No doubt a major challenge that faces the police when dealing with a vulnerable suspect is
identifying the fact of the vulnerability in the first place. Even trained clinicians have found this to
be ‘an extremely difficult task in the hurly burly of a police station.1788

13.2.32
However, even allowing for these factors, the lack of take up by SAPOL of the CP role,
notably for suspects, is significant. Given the high proportion of suspects and accused with complex

Law Council of Australia, The Justice Project: Aboriginal and Torres Strait Australians (Final Report, August 2018) 32.
Jacqueline Giuffrida and Anita Mackay, ‘Extending Witness Intermediary Schemes to Vulnerable Adult
Defendants’ (2021) Current Issues in Criminal Justice 1, 2.
1785 Ibid.
1786 See also below [13.2.32].
1787 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People
with an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) xxiii, 104–5,
107–13; 116 recommendation 8, 118 recommendation 9, 122–3; 128 recommendation 13. This also arises for
lawyers (see at: xxiv–xxv, 201–2; 205 recommendation 22), courts (see at: 216–18; 221 recommendations 26 and
27; 230) and prisons (see at: 318–19).
1788 Penny Cooper and David Wurtzel, ‘A Day Late and a Dollar Short: In Search of an Intermediary Scheme for
Vulnerable Defendants in England and Wales’ [2013] (1) Criminal Law Review 4, 13, quoting John Pearse et al,
‘Police Interviewing and Psychological Vulnerabilities: Predicting the Likelihood of a Confession’ (1998) 8(1)
Journal of Community and Applied Social Psychology 1, 13, 16.
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communication needs,1789 one would have expected a greater use of the CP scheme. This lack of use
may well be attributed to factors such as the structure of the CP scheme, operational considerations or
cultural, attitudinal or training issues that could have played a part in the scheme’s overall effectiveness.
The study led by Sarah Hoff, though focussed on the CP role in the higher courts, is instructive.1790 It
is useful here to recall that the CP scheme was used for a total of 146 police interviews, of which only
26 were for suspects.1791 The precise reasons from this limited use are unclear.
13.2.33
SALRI notes the comments of three police officers as to an ignorance of the role and of
the requirement to use a CP (which is not certainly confined to SAPOL). They identified a need for
training on these issues, both from the outset and for specialist roles. However, the officers raised
wider issues, such as a cultural mindset of ‘why should the police obtain a CP for a suspect with
complex communication needs when the interview will likely be a blanket no comment response’. It
was said that some officers believe there is little point in using a CP for suspects. ‘The difficulty is when
the suspect does not answer any questions during an interview and a CP is obtained and present for
no use.’
13.2.34
SALRI respectfully does not find such reasoning compelling and notes the analogous
situation of a suspect’s right to legal representation or to an interpreter which frequently involves the
police arranging for a lawyer or interpreter to attend in person (or via telephone), only for the suspect
to elect not to participate in an interview with police. The CP cannot offer legal advice, but the
involvement of a CP in such circumstances being ‘a waste of time’ for a suspect with complex
communication needs missed the point, as a significant part of the CP’s role at this early stage is to
assist the suspect to effectively understand, exercise and preserve their fundamental right to silence at
this crucial point of a criminal investigation.
13.2.35
By ensuring that a suspect with complex communication needs is provided with the
requisite communication assistance, SAPOL are better able to discharge their statutory obligations
which arise during arrest and/or interview,1792 as a bail authority,1793 and when issuing Intervention
Orders.1794 Indeed, SALRI was told in consultation of the benefit of the CP’s role in this context. One
example was the role of a CP in helping an Aboriginal youth with learning difficulties facing a serious
criminal charge to understand his bail conditions though the use of pictures drawn by the CP.
13.2.36
The comments to SALRI of an experienced regional lawyer who often works with
Aboriginal clients were also instructive. The lawyer had never heard of either the CP role or the
previous trained volunteer scheme. It was therefore of no surprise that it had been little used. The
lawyer wished that they had known of the CP role as they could and would have used it very often.
The lawyer stated had they known of the legal entitlement for suspects with complex communication
needs to have a CP, they would have argued the exclusion of numerous interviews with police, as they
had encountered numerous cases where a CP should have been used but wasn’t by SAPOL. The lawyer

New South Wales Law Reform Commission, People with Cognitive and Mental Health Impairments in the Criminal Justice
System: Diversion (Report No 135, June 2012) xv, 11–19, 48–101.
1790 See also below Appendix D.
1791 Jen Jacobs, Uniting Communities, Communication Partner Service Final Report (Report, 29 February 2020) 5
1792 See Summary Offences Act 1953 (SA), ss 79A, 74D.
1793 As provided for under the Bail Act 1985 (SA), such as advising an accused of their right to apply for bail and the
relevant process, informing an accused of the conditions under which bail is granted and/or varied, or the reason/s
why bail is refused/revoked.
1794 As provided for under the Intervention Orders (Prevention of Abuse) Act 2009 (SA), such as advising an accused about
service, conditions and upcoming court dates related to the police issued interim Intervention Order.
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told SALRI that the CP role ‘is the greatest thing of all time’ and ‘I see these issues every single day.’
Though the CP role has particular benefit for suspects and accused, the lawyer strongly supported the
CP role for all parties with complex communication needs.
13.3 Police
Individuals

Training

and

Education

for

Assisting

Vulnerable

13.3.1
Most basic principles of best practice interviewing apply broadly to vulnerable individuals.
Law enforcement and other investigative interviewers can access many available publications on this
topic, as well as interview protocols or guidance documents developed for vulnerable witnesses (either
internal, or publicly available). 1795 It should be noted that guidance is not a panacea and must be
accompanied by effective training.1796
13.3.2
The interview training that police officers and other investigative interviewers receive has
been subject of much academic and other consideration over the past three decades. 1797 A
comprehensive Report prepared for the Child Abuse Royal Commission noted that ‘the major
evaluations of child interviewer training programs over the past 15 years reveal that one of the biggest
issues facing evaluators has been closing the gap between recommended and actual practice’.1798

The Victorian Police have available to them the Victoria Police Manual: Interviews with Vulnerable Persons (2015)
and the Code of Practice for Investigation of Family Violence, which states that police should engage the services
of an Independent Third person as soon as possible where the investigation involves a person with disabilities.
Police officers in Tasmania have available to them administrative guidelines titled Guidelines for Interacting with
People with Disability. These guidelines are not a public resource and is only available internally to police officers.
Amongst the body of publicly available documents is a recent chapter from the Australian Human Rights
Commission on the rights of people with disabilities that includes interview guidance in addition to numerous
other topics. See Australian Human Rights Commission, The Rights of People with Disabilities: Areas of Need for Increased
Protection (Web Page, 2021), ch 5 <https://humanrights.gov.au/our-work/rights-people-disabilities-areas-needincreased-protection-chapter-5-criminal-justice>.
1796 Michael Lamb, ‘Difficulties Translating Research on Forensic Interview Practices to Practitioners: Finding Water,
Leading Horses, but can we get them to Drink?’ (2016) 71(8) American Psychologist 710; Martine Powell and Sonja
Brubacher, ‘The Origin, Experimental Basis and Application of the Standard Interview Method: An InformationGathering Framework’ (2020) 55(6) Australian Psychologist 645.
1795

1797

See, for example, Martine Powell, ‘Specialist Training in Investigative and Evidential Interviewing: Is it Having
Any Effect on the Behaviour of Professionals in the Field?’ (2002) 9(1) Psychiatry, Psychology and Law 44; Martine
Powell, ‘Designing Effective Training Programs for Investigative Interviewers of Children’ (2008) 20(2) Current
Issues in Criminal Justice 189; Susan Clark, Martine Powell and Rebecca Wright, ‘Improving the Competency of
Police Officers in Conducting Investigative Interviews with Children’ (2010) 11(3) Police Practice and Research 211;
Carolyn Hughes-Scholes, Martine Powell and Stefanie Sharman, ‘An Examination of Police Officers’ Beliefs
About How Children Report Abuse’ (2014) 21(1) Psychiatry, Psychology and Law 127; Mairi Benson, Belinda
Guadagno and Martine Powell, ‘Improving Child investigative Interviewer Performance through Computer-Based
Learning Activities’ (2016) 26(4) Policing and Society 365.
1798 Martine Powell et al, Royal Commission into Institutional Responses to Child Sexual Abuse ‘An Evaluation of How
Evidence is Elicited from Complainants of Child Sexual Abuse’ (Report, 2016) 159. In recent years, academics
and practitioners have become increasingly aware that a massed and didactic model of instruction, often used to
train investigative interviewers, is insufficient to achieve lasting changes. See Michael Lamb, ‘Difficulties
Translating Research on Forensic Interview Practices to Practitioners: Finding Water, Leading Horses, but can we
get them to Drink?’ (2016) 71(8) American Psychologist 710. In contrast, emergent models of training, which include
spaced learning, regular feedback, opportunities for practice, and interactive exercises have demonstrated that the
gap between knowledge and practice can be minimised, with sustained improvements at 3 to 24 months posttraining. See, for example, Mairi Benson and Martine Powell, ‘Evaluation of a Comprehensive Interactive Training
System for Investigative Interviewers of Children’ (2015) 21(3) Psychology, Public Policy, and Law 309; AnnCristin Cederborg et al, ‘Investigative Interviewing of Alleged Child Abuse Victims: An Evaluation of a New
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13.3.3
Indeed, despite major advances in the field’s understanding of what constitutes best
1799
practice some investigative interviews with vulnerable witnesses remain of low quality.1800 SALRI
was told in consultation by Judge Chapman and others that the quality of investigative interviews with
vulnerable witnesses in South Australia varies considerably. ‘Some are outstanding, some plainly are
not.’ This statement reflects the heterogeneity in training that investigative interviewers have received.
13.3.4
The Royal Commission Report showed that vulnerable witnesses experienced benefits in
the use of pre-recorded police interviews as examination-in-chief. It relieved their stress and anxiety at
trial because they were not required to testify in court. Further, there was consensus among legal
practitioners that using the investigative interview as the witness’s evidence-in-chief is more reliable
than live evidence due to the closer proximity in time to the relevant events.1801 However, this is only
the case when police interviews are conducted well. There were also technical and technological issues
with the recordings. The report identified that sampled interviews (conducted between 2001–2014 in
NSW, Victoria, and Western Australia) were:
suggestive (at times), cluttered with irrelevant details and prone to omitting important evidential
details. Judges and lawyers were also concerned about the use of developmentally inappropriate
questions to interview children during court questioning, and expressed a desire for more training
in this area. Problems with the quality and administration of video-recorded police interviews and

Training Program for Investigative Interviewers’ (2013) 14 Police, Practice and Research 242. Of course, not all police
and other interviewers receive this level and intensity of training for a multitude of reasons including organisational
resources, beliefs around the importance of training, maximum tenure, etc. See Martine Powell and Mark Barnett,
‘Elements Underpinning Successful Implementation of a National Best-Practice Child Investigative Interviewing
Framework’ (2014) 22(3) Psychiatry Psychology and Law 1.
1799 Sonja P Brubacher et al, ‘An Overview of Best Practice Investigative Interviewing of Child Witnesses of Sexual
Assault’ in India Bryce and Wayne A Petherick (eds) Childhood Sexual Abuse: Forensic Issues in Evidence, Impact, and
Management (Academic Press, 2020) 445; Chris Newlin et al, ‘Child Forensic Interviewing: Best Practices’ [2015]
(September) Juvenile Justice Bulletin 1–20; Karen J Saywitz, Thomas D Lyon and Gail S Goodman, ‘When
Interviewing Children: A Review and Update’ in J Bart Klika and Jon R Conte (eds), The APSAC handbook on child
maltreatment (Sage, 4th ed, 2017) 310.
1800 See, for example, Martine Powell and Belinda Guadagno, ‘An Examination of the Limitations in Investigative
Interviewers’ Use of Openended Questions’ (2008) 15(3) Psychiatry, Psychology and Law 382; Martine Powell and
Carolyn Hughes-Scholes, ‘Evaluation of the Questions Used to Elicit Evidence about Abuse from Child
Witnesses: Australian Study’ (2009) 16(3) Psychiatry, Psychology and Law 369; Heather Price and Kim Roberts, ‘The
Effects of an Intensive Training and Feedback Program on Police and Social Workers’ Investigative Interviews of
Children’ (2011) 43(3) Canadian Journal of Behavioural Science 235; Alexis Rischke, Kim Roberts and Heather Price,
‘Using Spaced Learning Principles to Translate Knowledge into Behaviour: Evidence from Investigative
Interviews of Alleged Abuse Victims (2011) 26 Journal of Police and Criminal Psychology 58; Ann-Cristin Cederborg et
al, ‘Investigative Interviewing of Alleged Child Abuse Victims: An Evaluation of a New Training Program for
Investigative Interviewers’ (2013) 14 Police, Practice and Research 242; Mairi Benson and Martine Powell, ‘Evaluation
of a Comprehensive Interactive Training System for Investigative Interviewers of Children’ (2015) 21(3) Psychology,
Public Policy, and Law 309; Martine Powell et al, Royal Commission into Institutional Responses to Child Sexual
Abuse ‘An Evaluation of How Evidence is Elicited from Complainants of Child Sexual Abuse’ (Report, 2016) 2–
3, 4, 15, 149–68; Michael Lamb, ‘Difficulties Translating Research on Forensic Interview Practices to Practitioners:
Finding Water, Leading Horses, but can we get them to Drink?’ (2016) 71(8) American Psychologist 710; Missy
Wolfman, Deirdre Brown and Paul Jose, ‘Taking Stock: Evaluating the Conduct of Forensic Interviews with
Children in New Zealand’ (2016) 22(6) Psychology, Crime and Law 581.
1801 Martine Powell et al, Royal Commission into Institutional Responses to Child Sexual Abuse ‘An Evaluation of
How Evidence is Elicited from Complainants of Child Sexual Abuse’ (Report, 2016) 15.
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CCTV were reportedly common,1802 as were trial delays, the length of time complainants had to
wait at court to give evidence, and the rescheduling of hearings.1803

13.3.5
The Report also evaluated whether police interviewing is consistent with evidence-based
practice recommendations for investigative interviewing. The Report concluded:
Although there were some positive features, the interviews were not consistent with overseas
guidance on how to interview child complainants. They were characterised by low proportions of
open-ended prompts; high numbers of specific, leading and developmentally inappropriate
questions; complex delivery of ground rules; and an absence of open-ended practice narratives.1804

13.3.6
In response to such concerns, some experts in human development, learning, and memory
have identified features of interviewer training that help to promote deeper and more sustainable
learning in interviewing skill. 1805 For example, the Centre for Investigative Interviewing (led by
Professor Martine Powell) was awarded a tender from the Attorney General’s Department of South
Australia for two years to deliver training to investigative interviewer of vulnerable victims and
witnesses in SA. This tender was part of the Disability Justice Plan 2014–2017. There were 173
interviewers from five South Australian agencies who were involved in the training; SA Police, Child
Protection Services, Department for Child Protection (formerly Families SA), the Department for
Education and Child Development, Disability SA and the Department of Human Services (formerly
Department for Communities and Social Inclusion).1806
13.3.7
The State Government had the option of two 12-month extensions, based on
performance. This option was undertaken, and a total of 222 individuals received completed the
training between February 2016 and January of 2019. The training was central to the implementation
of the State Government’s Disability Justice Plan and worked alongside other elements such as the
Communication Partner Service. 1807 Objective evaluation of the interview performance of
professionals who engaged in the training was presented in a series of reports prepared for the South
Australian Attorney-General’s Department and SAPOL.1808 This revealed good adherence to evidencebased interview guidelines (using standardised measures) and post-training achievements were
sustained at six month follow up without further intervention. This was the case for all of the groups
(listed above) who took part during the time frame.
13.3.8
However, whilst SALRI reiterates the importance of evidence-based training of police and
other investigative interviewers as to the most effective interviewing of children and persons with

This finding was also relayed to SALRI
Martine Powell et al, Royal Commission into Institutional Responses to Child Sexual Abuse ‘An Evaluation of
How Evidence is Elicited from Complainants of Child Sexual Abuse’ (Report, 2016) 2–3.
1804 Ibid 4. See also at: 149–68.
1805 Mairi S Benson, Martine B Powell and Michael E Lamb, ‘Evaluation of a Comprehensive Interactive Training
System for Investigative Interviewers of Children’ (2015) 21(3) Psychology, Public Policy and Law 309; Ann-Cristin
Cederborg et al, ‘Evaluating the Quality of Investigative Interviews Conducted After the Completion of a Training
Program (2021) 11(1) Investigative Interviewing Research and Practice 40; Melanie Lawrie et al, ‘Testing the Effectiveness
of a Blended Vulnerable Witness Training for Forensic Interviewers (2021) 18(3) Journal of Family Trauma, Child
Custody and Child Development 279.
1806 South Australia, unlike other jurisdictions which only utilise police, uses both trained police and other skilled
practitioners within Government (such as psychologists at Child Protection Services) to interview vulnerable
witnesses, notably children aged under seven.
1802
1803

1807
1808

South Australia, Parliamentary Debates, House of Assembly, 23 February 2016, 4347 (Hon John Rau).
Martine Powell et al, The Provision of Specialist Training for Investigative Interviewers: Final Report and Evaluation (Report,
2017); Martine Powell and Madeleine Bearman, The Provision of Specialist Training for Investigative Interviewers: Final
Report and Evaluation (Report, 2019).
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disability, to assist them to provide a comprehensive account to use at trial in lieu of examination in
chief, it is beyond the scope of this reference to consider which professional group should conduct
such interviews and the degree to which they are capable (with evidence-based training) of meeting the
needs of witness groups without any additional professional support. It is also beyond the scope of
this Report to consider how such training ought to be conducted, and its contents. These issues have
been considered in detail by the Child Abuse Royal Commission and elsewhere. SALRI further notes,
as emphasised in its consultation, that intermediaries and specialist training for police and investigative
interviewers complement one another, and neither can replace the other. The value of a CP in a police
interview will differ depending on both the interviewer’s level of training, skill acquisition and expertise
and the complexity of interviewee needs (which may go beyond an interviewer’s training).
13.4
13.4.1

SALRI’s Observations and Conclusions
The police role in the use of a CP during the investigative process is vital.

13.4.2
SAPOL act as the ‘effective gatekeepers’ of any CP scheme. SAPOL is in a unique position
as they play a defining role at the start of an investigation and any prosecution that results. Whether or
not a CP is used by SAPOL early on is a major factor in whether a CP plays a role at any subsequent
point in a case. It becomes more difficult to justify the introduction of a CP into proceedings the
further the case goes through the lengthy process leading up to trial.
13.4.3
SAPOL are under a statutory requirement, certain qualifications asides, to utilise a CP for
suspects1809 as well as victims and victims1810 who are ‘believed’ to have a complex communication need.
It was surprising how many parties in SALRI’s consultation, including defence lawyers, were unaware
of this requirement or even of the CP role.1811 However, the use of the CP scheme by SAPOL, notably
for suspects, has been limited. There are likely practical, operational and attitudinal reasons for this.
SALRI was told that the present user pays CP model is especially problematic and difficult for SAPOL.
13.4.4
SALRI acknowledges that some (though not all) of the reasons for the low take up of the
CP role are understandable such as the impracticability of finding a CP for a suspect within the tight
time limits in detaining a suspect; issues in the regional, rural and remote availability of CPs, the fact a
family member may be preferable to act as a CP and the ‘extremely difficult task’ in the ‘hurly burly of
a police station’1812 for police and others1813 to identify the presence of a complex communication need.

Summary Offences Regulations 2016 (SA) reg 19.
Ibid reg 23.
1811 Many other parties also admitted to SALRI their total lack of knowledge of the CP role or the volunteer scheme.
One practitioner said she had been working within the Youth Court for 15 years and had never heard of the CP
role or the trained volunteer scheme.
1812 Penny Cooper and David Wurtzel, ‘A Day Late and a Dollar Short: In Search of an Intermediary Scheme for
Vulnerable Defendants in England and Wales’ [2013] (1) Criminal Law Review 4, 13, quoting John Pearse et al,
‘Police Interviewing and Psychological Vulnerabilities: Predicting the Likelihood of a Confession’ (1998) 8(1)
Journal of Community and Applied Social Psychology 1, 13, 16.
1813 Law Reform Committee, Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by People
with an Intellectual Disability and their Families and Carers (Report, Parliamentary Paper No 216, 2013) xxiii, 104–5,
107–13; 116 recommendation 8, 118 recommendation 9, 122–3; 128 recommendation 13. This also arises for
lawyers (see at: xxiv–xxv, 201–2; 205 recommendation 22), courts (see at: 216–18; 221 recommendations 26, 27;
230) and prisons (see at: 318–19).
1809
1810
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13.4.5
However, SALRI considers that present law and practice in relation to the use of a CP by
SAPOL needs to be strengthened and the flexibility to choose not use a CP should be restricted, though
not entirely removed. SALRI also suggests that, reflecting a finding from many other law reform
inquiries as to the need for enhanced awareness,1814 all SAPOL officers who have direct engagement
with the community should be given appropriate training on identifying a suspected complex
communication need with such training to be regularly updated by an approved training organisation.
13.4.6
SALRI agrees that, owing to the perceived conflict of doing so by and for accused persons
and other factors, SAPOL should not manage or maintain a CP scheme. SALRI notes the views
expressed to it in consultation by SAPOL officers in this context. SALRI suggests that SAPOL’s
current general/standing orders should be updated to reflect current legislation relating to the role and
operation of the CP role and further that the current SAPOL general/standing orders regarding the
CP scheme should be clarified and consolidated to increase their accessibility and effectiveness.1815
13.4.7
SALRI suggests that the test for requiring the use by SAPOL of a CP should be the
familiar test of grounds for reasonable suspicion of the presence of a complex communication need,
rather than the higher present test of reasonable belief.1816 SALRI considers reasonable belief is too
high a threshold. SALRI is of the view that the existing legislation should be strengthened to create a
positive obligation for SAPOL that any suspect under the age of 18 years; complainants and
prosecution witnesses of 14 years or under (subject to the Statutes Amendment (Child Sexual Abuse)
Bill 2020);1817 and all Aboriginal suspects should be deemed to have complex communication needs
entitling that person to a CP unless the relevant SAPOL officer or other prescribed interviewer is
satisfied that the person either does not have a complex communication need,1818 the person is clear
they do not wish to have the assistance of a CP, or it is impossible or impracticable for a
communication partner to attend.1819 SALRI also recommends that, as part of the existing custody
notification scheme, SAPOL should be required to include in their notification advice as to whether

Victorian Law Reform Commission (VLRC) Sexual Offences Final Report (2004) 330 [6.32]-[6.33]. See also above
Part 2. This topic was also raised as part of the Disability Justice Plan.
1815 SALRI encourages SAPOL to consider going beyond the strict legislative requirements in any internal protocols
or standing orders to reflect principles of good or sound practice.
1816 SALRI notes this can be achieved by amending reg 19(1) (suspects) and reg 23(2) (vulnerable witnesses) of the
Summary Offences Regulations 2016 (SA). The concept of ‘reasonable belief’ is a familiar legal concept. See George v
Rockett (1990) 170 CLR 432; Hussien v Chong Fook Cam [1970] AC 942; Queensland Bacon Pty Ltd v Rees (1966) 115
CLR 266. The test of reasonable belief should be contrasted with the familiar but less stringent test of reasonable
suspicion. See further R v Nyugen (2013) 117 SASR 432, R v Dam and Nguyen (2015) 123 SASR 511; R v Nyugen
(2015) 248 A Crim R 398; Bae v R (2020) 135 SASR 522; Emery v R [2020] SASCA 62. SALRI notes that reasonable
belief is a higher threshold to meet and may therefore result in less people having access to a CP.
1817 This is consistent with s 74EA of the Summary Offences Act 1953 (SA). SALRI notes the amendments to this
provision currently before State Parliament in the Statutes Amendment (Child Sexual Abuse) Act Bill 2021 cl 22,
which would extend the definition of vulnerable witnesses for the purposes of pre-recorded evidence to all victims
of a ‘child sexual offence’, which is defined as a sexual offence committed against a person under the age of 18
years. SALRI suggest that in the event this amendment is part, this recommendation should be taken to extend
to this class of witness.
1818 SALRI raises that this recommendation should not be taken to exclude or discourage a SAPOL officer or
prescribed interviewer seeking a report from a CP as to the witness’s communication needs.
1819 For example, in NSW, intermediaries are provided to all prosecution witnesses under 16 unless
e. there is no person on the panel established under this clause available to meet the needs of the witness, or
f. it is otherwise not practical to appoint a children’s champion, or
g. it is unnecessary or inappropriate to appoint a children’s champion, or
h. it is not otherwise in the interests of justice to appoint a children’s champion.
1814
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suspicion of a complex communication need has arisen, if a CP has been requested and/or whether
any person has attended or requested to act as a CP. SALRI understands from consultation that such
a requirement is consistent with existing practice.
13.4.8
These suggestions, especially in relation to suspects, have received very strong support in
consultation, notably from Elders and members of Aboriginal communities, the Commissioner for
Aboriginal Children and Young People lawyers from the ALRM, service providers and practitioners
working with Aboriginal communities, and health practitioners working in youth justice.
13.4.9
SALRI is also of the view that explicit legislative provision should be made to provide
that a court should have at its discretion the explicit power to exclude any interview or evidence
obtained without a CP, where a CP is identified as necessary, whether at the time the evidence
/interview was obtained or at any later stage in the proceedings.
13.4.10
This provision is not novel and would build on present law. Part 17, div 3 of the Summary
Offences Act 1953 (SA) provides for the interviewing of vulnerable witnesses. The division applies to
children under the age of 14 years or a person with a disability that adversely affects their capacity to
give a coherent account of their experiences or to respond rationally to questions. Where they are to
be interviewed as a potential witness for a serious offence against the person, the interview must be
taken in a videorecording with a view to later using this account at trial as a substitute for that witness’s
examination in chief.1820 Section 74EC(2) Summary Offences Act 1953 (SA) further provides that a video
recording that does not meet the statutory requirements as to the videorecording (though seemingly
not as to the use of a CP) is inadmissible unless the court is satisfied that the interests of justice require
the admission of the evidence despite the prescribed interviewer’s non-compliance. Furthermore, if a
court admits such an interview, the court must draw the jury’s attention to the non-compliance by the
prescribed interviewer; and give an appropriate warning in view of the non-compliance, unless the
court is of the opinion that the non-compliance was trivial.1821
13.4.11

Recommendations

RECOMMENDATION 36
SALRI recommends that SAPOL should not manage or maintain the Communication Partner
scheme owing to the perceived conflict of doing so by and for accused persons and other
factors.
RECOMMENDATION 37
SALRI recommends that SAPOL’s obligations regarding the Communication Partner scheme
should be governed by legislation and supplemented by internal SAPOL general/standing
orders.

1820
1821

Summary Offences Act 1953 (SA) ss 74EA-EB; Evidence Act 1929 (SA) s 13BA.
Summary Offences Act 1953 (SA) s 74EC.
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RECOMMENDATION 38
SALRI recommends that SAPOL’s current general/standing orders should be updated to
reflect current legislation relating to the role and operation of Communication Partners and
further that the current SAPOL general/standing orders regarding the Communication Partner
scheme should be clarified and consolidated to increase their accessibility and effectiveness.
RECOMMENDATION 39
SALRI recommends that the existing legislation which currently requires SAPOL officers
and/or prescribed interviewers to consider the need for a Communication Partner when
interviewing suspects with complex communication needs and vulnerable witnesses whom
they ‘believe’ may have complex communication needs should be amended and strengthened to
trigger this obligation in a wider set of circumstances where SAPOL officers and/or prescribed
interviewers have ‘grounds for reasonable suspicion’ that the person, whether a suspect or witness
may have a complex communication need.
RECOMMENDATION 40
SALRI recommends that that the existing legislation should be amended and strengthened to
create a positive obligation for SAPOL that any suspect under the age of 18 years should be
deemed to have complex communication needs necessitating the use of a Communication
Partner, unless the relevant SAPOL officer (as certified by a designated superior) is satisfied
that the person either does not have a complex communication need or the person is clear
they do not wish the assistance of a Communication Partner or it is impossible or impracticable
for a communication partner to attend.
RECOMMENDATION 41
SALRI recommends that that the existing legislation should be amended and strengthened to
create a positive obligation for SAPOL or any other prescribed interviewer that prosecution
witnesses (including victims) of and under the age of 14 years, in cases involving a serious
offence against the person, should be deemed to have complex communication needs
necessitating the use of a Communication Partner, unless the relevant SAPOL officer or
prescribed interviewer (as certified by a designated superior) is satisfied that the person either
does not have a complex communication need 1822 or the person is clear they do not wish the
assistance of a Communication Partner or it is impossible or impracticable for a
communication partner to attend.
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RECOMMENDATION 42
SALRI recommends that that the existing legislation should be amended and strengthened to
create a positive obligation for SAPOL that any Aboriginal suspect should be deemed to have
complex communication needs necessitating the use of a Communication Partner, unless the
relevant SAPOL officer (as certified by a designated superior) is satisfied that the person either
does not have a complex communication need or the person is clear they do not wish the
assistance of a Communication Partner or it is impossible or impracticable for a
communication partner to attend.
RECOMMENDATION 43
SALRI recommends that legislative provision should be made to provide that a court should
have at its discretion the power to exclude any interview or evidence obtained without a
Communication Partner, where a Communication Partner is identified as necessary, whether
at the time the evidence /interview was obtained or at any later stage in the proceedings. In
circumstances where an interview or evidence obtained without a Communication Partner is
admitted into evidence, the fact that a Communication Partner was not present should be
relevant to the weight to be given to that evidence.
RECOMMENDATION 44
SALRI recommends that all SAPOL officers who have direct engagement with the community
should be given appropriate training on identifying a suspected complex communication need
with such training to be regularly updated by the approved training organisation.
RECOMMENDATION 45
SALRI recommends that, as part of the existing custody notification scheme, SAPOL should
be required to include in their notification advice as to whether suspicion of a communication
need has arisen, if a Communication Partner has been requested and/or whether any person
has attended or requested to act as a Communication Partner.
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Part 14 – Use of Communication Partners in South
Australia and the Need for a Pilot Program
14.1 Existing Experience of Communication Partners in South
Australia
Background

14.1.1
When commencing this project, SALRI was aware of three cases in the South Australian
District Court in which CPs were used (though there were actually a total of four trials). These trials
occurred in both Adelaide and a regional court, and the CPs were used to assist both prosecution
witnesses and a defendant with complex communication needs.
14.1.2
SALRI has attempted to find official records and sources relating to these trials. However,
due to the sensitivity of the issues in the cases, this largely proved impracticable and unproductive. In
addition, from the sources SALRI has been able to consider, there are limited records available as to
the precise role the CP played in each trial.
14.1.3
SALRI has, through its consultation, spoken to a number of parties who were involved
in these trials. As part of Professor Martine Powell’s original research study for Griffith University,1823
Sarah Hoff interviewed a prosecutor, defence lawyer, and Judge who had played a role in at least one
of the four trials. Other parties with knowledge of these trials attended SALRI roundtable sessions, a
workshop held in early 2020, or spoke with SALRI as part of the consultation process, to relay their
experiences with CPs in these cases.
14.1.4
The following is a summary of what was communicated to SALRI and Sarah Hoff’s study
about these four trials.1824 SALRI notes that some of these accounts do not entirely accord — some
parties recalled a complainant having a CP in a trial, while others allude to the same facts but with the
defendant having a CP to assist them. The lack of clear information about the role the CP played in
these cases provides a compelling argument that any new CP scheme, run on a pilot basis or otherwise,
should collect clear data about these matters, so the scheme can be appropriately reviewed.1825
14.1.5
These four trials are instructive and relevant for this reference but given the very small
number of trials to use a CP and the incomplete records and recollections available, SALRI highlights
that they cannot be reliably used for empirical findings. SALRI understands there has been no District
Court trial to use a CP since the present user pays model came into effect.
14.2

The Trials

14.2.1
In each of the four District Court trials, the complex communication need was disability
related, involving intellectual disability, autism spectrum disorder and hearing loss.
14.2.2
The records from Uniting Communities indicate that the trained volunteer scheme
provided CPs for four District Court trials. The first trial was in November 2018 at the Adelaide
District Court on behalf of a victim with ASD, intellectual disability, social anxiety disorder, panic

See also below Appendix D.
SALRI also thanks the Registry Office of the District Court for allowing the Hon Geoff Muecke as part of this
reference to inspect the publicly available court records for the District Court trials to use a CP.
1825 See also below rec 46.
1823
1824
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disorder and OCD. The second trial was in February 2019 at a regional court. In this case the CP
assisted the defendant who had an intellectual disability and hearing difficulties. Two CPs attended
across four days with each CP attending for two days. The third trial was in July 2019 at the Adelaide
District Court for a victim who had ASD. The fourth trial was in September 2019 at the Adelaide
District Court for a victim with an intellectual disability. SALRI and Ms Hoff’s study were also made
aware of a trial where the prosecution obtained a CP to help a victim/witness outside the CP volunteer
scheme.
14.2.3
In the trial where a CP was used to assist the defendant, it was the Legal Services
Commission (‘LSC’), who were representing the defendant, who referred them to the volunteer CP
scheme. The trial ran for four days at a regional court, before a jury, and two different CPs were present
throughout its duration. The CP was used to assist the LSC in explaining the court process to the
defendant, and while taking instructions from them. While the defendant did not give evidence at trial,
the CP was permitted to sit with them in the dock.
14.2.4
The prosecutor involved in this case noted that they had initially questioned whether a CP
could be provided to a defendant under the 2015 Vulnerable Witnesses Act. Before the trial, there was
some discussion as to the scope of the role the CP could play. For reasons of logistics and availability,
two CPs had to be used, with each CP present for two days.1826
14.2.5
The defendant did not give evidence in the trial, meaning that the CP’s role was largely
limited to assisting the defendant to understand proceedings, rather than assisting the Court in
understanding the defendant. However, the simple fact that it was ruled that the CP could be present
beyond the giving of evidence was of interest, and clearly of assistance to the defendant.
14.2.6
Reports were prepared by the CPs about the defendant, and one of them gave evidence
on a voir dire before the trial. The defendant was functionally illiterate, and although he did not have a
formal diagnosis, was said to have a low IQ, and the comprehension of an average primary school
student. Despite being convicted, the defendant gave feedback to the defence lawyer after the trial that
they had felt the process was fairer for them due to the CP’s presence, and that it meant everything
was done for them to take their disabilities into account.
14.2.7
One of the CPs involved in the trial told SALRI that she felt unwelcome in the trial, due
to the initial disagreement as to whether a CP could assist a defendant, and that ‘the judge refused to
tell the jury what the communication partner did and why’. She explained her role in the trial was
assisting the defendant during court breaks to understand proceedings. She also told SALRI that she
had written a note to one of the lawyers to alert them that the defendant had recognised a juror, who
was then dismissed. She questioned whether this would have happened if she had not been present.
14.2.8
In at least two of the trials where a CP was used for a prosecution witness, something akin
to a ground rules hearing was held. With regard to the first case, it was noted that it was ‘hoped by
everyone that the [CP] wouldn’t need to intervene’. The witness, who was a child with autism, was
given paper and pens to use while she gave evidence (via video link) to help her settle and concentrate.
The drawings were tendered to the court after she gave evidence.
14.2.9
In the second case, the pre-trial hearing saw the CP present a report outlining the
communication needs of the relevant witness. The report noted that the witness, also a child, had an
intellectual disability and required short questions to be able to respond to them. Because this case was

1826

The availability and logistics of volunteer CPs was a common issue flagged to SALRI in consultation, with respect
to both multi-day and regional trials. This trial was heard in a regional court.
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heard judge-alone, it was considered that there could be more flexibility for the CP in terms of
procedure. The judge in this case took a proactive role and did not allow certain questions to be asked,
and ensured that the witness was not put under any unnecessary stress.
14.2.10
While communication assistance, and the tendering of reports, is a common feature of
these trials, it is noticeable that the CP did not intervene in, or interrupt proceedings in any of these
cases to give guidance on the witnesses’ communication or understanding. It is significant that allied
health practitioners SALRI has spoken to, who have acted or could act as CPs, noted that they are
unsure of what the CP role entails, and whether they are allowed to interrupt proceedings to explain
their client’s communication needs or signal an inappropriate question.
14.2.11
In one of these cases, it appears the CP used was a clinical psychologist procured by the
prosecutor to be the CP for a witness, on the basis that that skillset would be most suitable for the
witness with the complex communication need. It was noted by the prosecutor to Sarah Hoff’s study
that had the Uniting Communities volunteer service been used, there would not have been control
over what background the CP would have.
14.2.12
The CP prepared a report detailing the witnesses’ communication needs. Before the trial,
they gave evidence on a voir dire, which was referred to by the parties as a ground rules hearing. All
parties, including the judge, asked questions of the CP and it was agreed that the CP would sit alongside
the witness, but not ‘interpret’ the evidence for them, due to concerns about the particular witnesses’
suggestibility.
14.2.13
The ground rules hearing was also used in this case to establish the procedure to be
followed if the prosecutor wished to object to a question that was too abstract or had difficult concepts
for the witness to understand. The prosecutor explained that this gave them ‘something concrete to
hang my hat on when I needed to make an objection’. The witness was given further communication
assistance in the use of a card as a visual cue that could be pointed to if they needed a break or didn’t
understand the question.
14.2.14
A legal practitioner involved in a trial in which a CP was used told SALRI that this was
successful because a ‘mini ground rules hearing’1827 was held and the CP was used to determine the
next steps at trial. The CP was also used when proofing the witness. The practitioner told SALRI that
‘having someone objective … guiding the approach for a vulnerable witness can yield positive results’.
14.2.15
The theme to Sarah Hoff’s study was that the prosecutor and defence lawyer involved in
the trials to use a CP saw value in the role and input of the CP, whilst the judge was equivocal.1828
14.3

The Use of Communication Partners in other Contexts

14.3.1
Throughout consultation, SALRI and Sarah Hoff’s study have also heard of the use of
CP’s, both under the Uniting Communities scheme or independently, being used in other settings
including the Magistrates and Youth Courts, prosecution witness proofing, SAPOL interviews and
SACAT hearings.

1827
1828

See also below Part 17.
See also below Appendix D below as to an overview of the results of Sarah Hoff’s study.
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Proofing Witnesses
14.3.2
One former prosecutor told Sarah Hoff’s study that they had been involved in one case
where a CP was used when proofing a witness, who was a young girl with an intellectual disability and
autism. The prosecutor relayed that the CP sat in on the proofing while the girl was being interviewed
and did not make any contribution at the time. The CP did prepare a short report, which was limited
to ‘basic’ advice on how to question the child in court, such as using short questions and no
complicated language. The prosecutor told Sarah Hoff’s study that they felt this was the kind of advice
they were already following with regard to all children they interviewed.
14.3.3
This was common feedback to both Sarah Hoff’s study and SALRI. 1829 Another
prosecutor, involved in the DPP vulnerable witness team, noted in Sarah Hoff’s study that in a number
of cases a vulnerable witness would have a CP referred, but it was commonly decided that the CP
would not be required at the trial. This was because, as Sarah Hoff’s study was told, in many cases the
CP’s role was limited to the making of reports or recommendations which did not go above what the
ODPP was already providing for vulnerable witnesses.
14.3.4
SALRI was told by another prosecutor of another case in which they were interviewing a
client who had a diagnosis of bipolar disorder. A CP was used in proofing, to assist the witness to ‘get
across what she wanted to say’. The witness had previously given a police interview in which she
demonstrated ‘shifts’ in her communication style, being more lucid at times than others. It was decided
that the record of this interview was ‘too problematic’ to use at trial, and the case ultimately did not
proceed. It is unclear what the outcome would have been had a CP been present for the initial interview
as well as the proofing.

Other Courts and Tribunals
14.3.5
SALRI spoke with a number of practitioners, both legal and allied health, working in the
youth justice system. SALRI was told that in youth justice, CP’s, either officially or with existing case
workers playing that role, take part in proceedings. Speech pathologists told SALRI that they frequently
sit in court hearings regarding the young person’s bail conditions, so they are able to explain these
conditions to the young person later. These explanations often come in the form of pictures or
drawings detailing what the young person can or cannot do.
14.3.6
SALRI was also told that the speech pathologists and other practitioners will be asked by
lawyers to sit in on meetings with young people to assist with communication. However, this tends to
be informal, and the ‘communication partners’ are not currently given the scope to advocate for the
young person in a court setting. The speech pathologists told SALRI that their present role is ‘limited
to listening’.
14.3.7
SALRI was also told by SACAT and practitioners of the use of CP’s in SACAT hearings,
particularly in a guardianship context.1830 A social worker, who also works in the youth justice system,
told SALRI that they attended a SACAT case for a client, who had a CP present. The speech
pathologists also informed SALRI of a case in which a young person, who had had a complex
communication need identified while they were involved in a criminal case, was able to have a CP
assigned to them for the SACAT process. SALRI was told that the CP was ‘used heavily’ in this case,

See below Appendix D. Several interviewees in Sarah Hoff’s study noted that the quality of the reports prepared
by the volunteer CPs in the Uniting Communities scheme was a reason for the lack of uptake of the service.
1830 See below Part 16.
1829
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with breaks arranged to give the young person opportunity to discuss any issues they were having with
the CP.
14.4

The Use of Pilot Programs

14.4.1
The utility of a ‘pilot’ program to launch any new iteration of the CP scheme was raised
by a number of parties to SALRI’s consultation. The use of a pilot has been common in other
jurisdictions starting intermediary schemes. It is significant that both Queensland1831 and the ACT1832
have recently introduced intermediary programs on a pilot basis.

New South Wales
14.4.2
In NSW, ‘children’s champions’ witness intermediaries were made available for children
and young people in cases involving sexual offences, in both police interviews and if called to give
evidence in court.1833 This scheme was initially piloted in cases in the Sydney and Newcastle District
Courts.1834 While the scheme has been further funded, it remains restricted to the same courts and
limited cases as the initial pilot.1835
14.4.3
The initial evidence suggested that the NSW scheme was being welcomed by the legal
profession, leading to the positive shift in the courtroom culture as was experienced in England and
Wales.1836 A process evaluation of the pilot scheme was prepared for the Department of Justice by the
Social Policy Research Centre of at UNSW in 2017.1837 A further evaluation of the scheme as a whole
was published in 2018.1838 The findings of these evaluations are instructive for both guiding how a
communication partner scheme pilot should run in South Australia, as well as demonstrating the
benefits of reviewing the scheme to identify what has been successful and what elements require
improvement before the scheme is continued.

Department of Justice and Attorney General, ‘Intermediaries to Assist Vulnerable Witnesses to Give their Best
Evidence’
(Media
Release,
Queensland
Government,
1
December
2020
<https://www.justice.qld.gov.au/community-engagement/news/2020/intermediaries-to-assist-vulnerablewitnesses-to-give-their-best-evidence>. See also Criminal Code (Child Sexual Offences Reform) and Other Legislation
Amendment Act 2020 (Qld).
1832 Evidence (Miscellaneous Provisions) Act 1991 (ACT) ss 4AB–4AF; ACT Human Rights Commission, Procedural Guidance
Manual: Intermediary Program (Manual, February 2020)
1833 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 9, 43–45.
1834 Ibid 2.
1835 The Premier, ‘Children’s Champions Future Secured’ (Media Release, NSW Government, 18 November 2018)
<https://www.nsw.gov.au/media-releases/childrens-champions-future-secured>.
1836 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of the Three Versions of the English Intermediary Model’ (2017) 21(4) International
Journal of Evidence and Proof 351, 365.
1837 Judy Cashmore et al, Victims Services, Evaluation of the Child Sexual Evidence Pilot (Process Evaluation Report, July
2017).
1838 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018). The findings of these reports as they relate to the efficacy of the NSW
intermediary scheme are considered elsewhere. See below [15.5.1]–[15.5.10]; Judy Cashmore et al, Victims Services,
Evaluation of the Child Sexual Evidence Pilot (Process Evaluation Report, July 2017) 6.
1831
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14.4.4
Despite the success of the NSW pilot, with the majority of interested parties finding that
the scheme had worked as intended to meet its objectives, 1839 it is perhaps disappointing that the
intermediary program was not expanded to other witnesses and/or locations when renewed. The final
review of the NSW pilot noted that there was strong support among interested parties for expanding
the intermediary program, both across NSW and to other vulnerable witnesses, including adults and
defendants. 1840 The evaluation of the scheme notes that concerns were raised regarding both the
availability of resources (ie funding) 1841 and the ability to continue to recruit and retain
intermediaries.1842

Victoria
14.4.5
Victoria also used a pilot to introduce their intermediary scheme, making it available to
vulnerable complainants in sexual offence matters, and vulnerable witnesses in homicide cases.1843 For
the purposes of the scheme, this means a person under the age of 18, or with a cognitive impairment.1844
Intermediaries are appointed as officers of the court, meaning they are required to be impartial, and
must have qualifications such as psychology, social work or speech pathology.1845
14.4.6
Victoria’s pilot includes a mandatory ground rules hearing where an intermediary is to be
used, at which directions can be made about the manner of questioning of the witness, or the use of
communication aides to assist the vulnerable witness.1846 The prosecution and defence counsel must
attend this hearing, along with the intermediary, and an assessment report of the intermediary will have
been provided to these parties prior to the hearing to assist.1847
14.4.7
The Victorian scheme has been criticised for excluding vulnerable defendants from access
to intermediaries.1848 While this is common in pilot schemes, the continued limitations on who can
access intermediaries in jurisdictions such as New South Wales and England and Wales beyond the
pilot stage raises concerns. The exclusion of accused from access to intermediaries was said by the
Tasmanian Law Reform Institute to ‘arguably breach fair trial principles and the right of everyone to
be treated as equal before the law’.1849 This criticism was reiterated to SALRI in relation to the exclusion

Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 72.
1841 Ibid 72–3.
1842 Ibid 75–6.
1843 Magistrates’ Court Victoria, Practice Direction No 6 of 2018: Intermediary Pilot Program at Melbourne Magistrates’ Court,
20 July 2018.
1844 Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot
Program’ (2019) 43(5) Criminal Law Journal 325, 330.
1845 Magistrates’ Court Victoria, Practice Direction No 6 of 2018: Intermediary Pilot Program at Melbourne Magistrates’ Court,
20 July 2018.
1846 Ibid.
1847 Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot
Program’ (2019) 43(5) Criminal Law Journal 325, 330.
1848 Ibid 336.
1849 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 75.
1840
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of CPs to an accused in any pilot program.1850 SALRI does not support excluding suspects and accused
from any pilot CP scheme.

Tasmania
14.4.8
In Tasmania, a pilot intermediary scheme was introduced in March 2021. Intermediaries
are available to certain witnesses in homicide and sexual offence matters.1851 While the focus is on the
court system, intermediaries are also available to Tasmanian Police when interviewing witnesses.1852
This was introduced as part of the Tasmanian Government’s response to the Royal Commission into
Institutional Responses to Child Sexual Abuse; however, the scheme is also available to adults.1853 The
scheme will run for three years, after which it will be evaluated.1854 The initial uptake of the Tasmanian
model has been notable.1855
14.5

Consultation Data Overview

Utility of a Pilot Program
14.5.1
In consultation, SALRI commonly heard that the previous trained volunteer CP scheme
suffered for being too big in scope from its inception. It was often noted that, unlike other jurisdictions,
South Australia made CPs available to defendants from its inception. The South Australian scheme
also used an intentionally wide definition of complex communication needs, making the scheme, in
theory, open to a wide range of witnesses.1856
14.5.2
There was detailed discussion of the case for a pilot CP program at one of SALRI’s
Adelaide roundtables. There was a consensus at this session that, rather than launching the CP scheme
across the State, it may have been preferable (as in now the case in NSW, Victoria, and notably
Tasmania) to have commenced the scheme as a targeted pilot in the District Court for certain
categories of cases before a select judge and to get the model working effectively there before extending
its operation. Secondly, it was discussed that, without taking away from the commitment and expertise
of Uniting Communities and the trained volunteers, there should have been at least a couple of paid
practitioners included, especially for the use in court. Furthermore, it was noted that the reliance on
volunteers may have impacted on the uptake of the scheme by the legal profession. Finally, though

Both Michael ‘Hilly’ Hill and Kim Baumeler in Tasmania, for example, saw the value of the CP role, but were clear
it must extend to accused and suspects. Mr Hill said this was an ‘incredibly common sense proposition’. Mr Hill
noted the high incidence of disability and mental illness for accused and he saw strong benefit for an accused to
have a CP. There is a strong argument that an accused needs to be understand a trial for it to be fair. Both Mr Hill
and Ms Baumeler were critical of the absence under the Tasmanian pilot of a CP for accused and this is a ‘very
sore point’. Ms Baumeler said it is a ‘recipe for unfairness’ to omit the accused.
1851 Department
of Justice, Tasmanian Government, Witness Intermediary Scheme Pilot (Web Page)
<https://www.justice.tas.gov.au/witness-intermediary-scheme-pilot>.
1852 Ibid.
1853 Ibid.
1854 Ibid.
1855 On 21 September 2021, the Tasmanian Department of Justice told SALRI that witness intermediaries have
participated in two Supreme Court trials and one Magistrates Court hearing. There have been over 220 referrals,
the majority of which have been from Tasmania Police and these cases will filter through the Tasmanian court
system. The Tasmanian Department of Justice are about to run another EOI process targeting potential
intermediaries to work in the North and North West.
1856 See above [2.2.1]–[2.2.6]. On at least one occasion when a CP was used for a defendant with a complex
communication need in the District Court of South Australia, their presence was challenged by the prosecution
lawyer who argued that the Evidence Act 1929 did not provide for this: see below Appendix D.
1850
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there was wide consultation in the development of the scheme, in reviewing the program further
consultation is recommended with Aboriginal communities, particularly those in remote areas, to
develop a culturally appropriate model that addresses the complexities. A targeted pilot scheme
involving paid intermediaries as in NSW was seen to help to get cultural buy-in from the legal
profession, as you outline below, and provide an evidence base for broader rollout.
14.5.3
Others participating in SALRI’s consultation, including at the Adelaide roundtables, were
critical of the previous scheme having its funding withdrawn, resulting in the current fee-for-service
model, without a review of the service being undertaken. It was suggested by one participant at
SALRI’s industry roundtable that this failure was ‘self-fulfilling’ because the scheme was not adequately
funded or supported.
14.5.4
With these factors in mind, many participants in SALRI’s consultation were of the view
that a pilot program would be the most appropriate means by which to establish a new communication
partner scheme. A limited pilot scheme was seen as giving the scheme, as one participant in
consultation put it, ‘a chance to succeed’.
14.5.5
One clear theme to emerge from SALRI’s consultation was that any pilot scheme must
include accused, or at the very least those accused of certain crimes. One participant in consultation
told SALRI this was essential to ensure that defence lawyers would buy-in to the scheme. Others agreed
that given defendants were included under the old model, it would be a step back to exclude them
from future access to communication partners.
14.5.6
A pilot scheme was seen by a prosecutor in Ms Hoff’s study as being ‘controllable’,
allowing all parties to see what is and isn’t working. Another lawyer similarly suggested that the previous
scheme needed to adopt a ‘trial-and-error’ approach. A pilot scheme was seen by another party in
consultation as allowing the scheme to get ‘runs on the board’, to allow it to have more success when
rolled out fully.
14.5.7
The location and scope of any CP pilot is an operational issue. SALRI would suggest that
any pilot program should include both the investigative and trial stages and, unlike the UK and
Tasmanian experiences, should extend to suspects and accused as well as witnesses and victims with
complex communication needs.
14.5.8
It was raised to SALRI that a regional centre could be an appropriate location for a pilot
program. Mr Brock MP suggested Port Augusta given the nature of the town, including the significant
Aboriginal communities in the area, and the regular District Court circuit. SALRI heard significant
concerns from Mr Brock and others in regional communities and Dr Mark ‘Matt’ Giancaspro that
what works in Adelaide does not always work in the country, and that, at least including the regions in
a pilot scheme, would allow the accessibility of communication partners in the regions to be tested.
14.5.9
The Commissioner for Aboriginal Children and Young People told SALRI that ‘if a pilot
for CPs was to be developed it should include Aboriginal children who have the full spectrum of
complex communication needs and are the most disadvantaged people in any system’.
14.5.10
Several allied health practitioners who practise in the Youth Court suggested the Youth
Court would be suitable as part of any pilot given the scope for the CP role with many accused with
complex communication needs who appear in that court and the flexible processes of that jurisdiction.
This suggestion and reasoning were also endorsed by the South Australian Commissioner for Children
and Young People.
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14.5.11
The benefits of running a new scheme as a pilot could be enhanced by mandating a review
of the scheme at the conclusion of the defined timeline. Cooper and Mattison note that there is
currently a lack of research into the intermediary role, which ‘limits the scope for rigorous evaluation,
and indeed development, or the role’. 1857 Guidance could then be provided on matters such as
identifying a complex communication need, best practice communication assistance, and how to
provide a useful report on a person with a complex communication need, to assist in a wider roll-out
of the scheme.
14.6

SALRI’s Observations and Conclusions

14.6.1
The four District Court trials are instructive and relevant for this reference, but given the
very small number of trials to use a CP and the incomplete records and recollections available, SALRI
highlights that they cannot be reliably used for empirical findings. It would be unwise to read too much
into these four trials.
14.6.2
SALRI reiterates the notable efforts, commitment and expertise of Uniting Communities
and the CP volunteers to the South Australian CP scheme. The findings of both SALRI and Uniting
Communities1858 also indicate that the CP scheme was utilised more in practice than was first thought
and its use went well beyond the four trials in the District Court that were the focus of much of this
reference.1859 It is also significant that Ms Hoff’s study found some value in the CP role at the four
trials.
14.6.3
However, it is clear that the uptake of the CP scheme was reliant on having a practitioner
involved in the case who was aware of the CP role and/or scheme. That the bulk of the cases in which
a CP has been used, either officially or otherwise, are in youth justice or sex offence settings is no
surprise. Prosecutors who work with vulnerable witnesses receive training on these cases, and, as
SALRI was told, regularly receive updates on developments in this area.
14.6.4
Youth Justice is an area in which, SALRI was often informed, there is much scope for the
use of CPs, as a large proportion of young offenders have a disability or communication disorder of
some kind. A group of allied health practitioners working in this area told SALRI that the Youth Court
is more accustomed to, and welcoming of, modifications to procedure to assist young people in the
system.
14.6.5
While it is concerning that some parties involved in the trials to date at which CPs were
present considered that their presence did not provide assistance to the person with a complex
communication need, this is perhaps unsurprising given the overwhelming feedback to SALRI that the
CP role is not properly defined in South Australia. The trials that had ground rules hearings to establish
the role of the communication partner seem to have been better received, indicating that this is integral
to the success of any new CP model.
14.6.6
Finally, the lack of clear information about the four District Court trials, and the precise
role of the CP, has restricted SALRI’s ability to properly analyse these cases. This supports the

Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of the Three Versions of the English Intermediary Model’ (2017) 21(4) International
Journal of Evidence and Proof 351, 364. One of the difficulties in assessing the Uniting Communities scheme is that
there is limited material relating to the precise role that the CP played when they were used. See above [14.1.2].
1858 Jen Jacobs, Communication Partner Service Final Report 1 July 2016 – 29 February 2020 (Uniting Communities, 29
February 2020).
1859 See also Ibid 5–6, 7.
1857
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argument that any new CP scheme should be introduced on a three year pilot basis, with appropriate
records kept of all cases in which a CP was used, especially trials. A proper review of the pilot scheme
could then be undertaken to properly assess the strengths and weaknesses of the new scheme.
14.6.7

Recommendation

RECOMMENDATION 46
SALRI recommends that any future Communication Partner scheme should be run as a thre e
year pilot program where after consideration should be given to any changes to further
enhance the operation and uptake of the scheme.
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Part 15 – Has the Model Worked in Other Jurisdictions?1860
15.1

Introduction

15.1.1
The concept of the intermediary has gained increasing traction over recent years. The idea
and role of intermediaries is said to date to 1955 when Israel introduced the ‘youth examiner’ who was
responsible for questioning children.1861 The intermediary role has been contemplated and used by a
number of jurisdictions across the world such as Canada, 1862 Israel, South Africa, 1863 England, 1864
Northern Ireland, 1865 New Zealand 1866 and now, increasingly, Australia. 1867 In many of these
jurisdictions, the concept has grown to become an essential part of their respective legal systems. In
contrast, the model has never gained traction in the United States.1868
15.1.2
Over the last few decades, a number of jurisdictions have created and implemented an
intermediary scheme. Each model exhibits its own unique characteristics, depending upon the

See Appendix A (summary of UK and Australian intermediary models), Appendix B (table of Australian
intermediary models), Appendix C (table of international intermediary models). SALRI thanks Simone Basso.
1861 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 7. See also David Libai, ‘The Protection
of the Child Victim of a Sexual Offence in the Criminal Justice System’ (1969) 15 Wayne Law Review 977, 995–7.
However, it appears that the intermediary concept to help vulnerable witnesses, in fact, goes back far further. Dr
Robyn Blewer, drawing on her PhD studies, found various instances where the concept of intermediaries was
considered as early as 1930 when the Australian Federation of Women Voters called for questions to be put to
child witnesses through the court, rather than from counsel. Intermediaries were subsequently discussed in the
late in 1900s with provision made for them in NSW and Western Australia, although there is no evidence of them
then being utilised by courts. Dr Blewer told SALRI that, while there has long been a widespread assumption that
in the past the law and legal system was unsympathetic to children, her research found the opposite. ‘Indeed, the
law was sympathetic to the plight of child witnesses and well-understood the need to support them via the
implementation of various special measures that were simply described as “common-sense”.’ See also R v Smellie
(1919) 14 Cr App R 128.
1862 In Canada, an intermediary scheme was implemented in 2008: Kimberley Collins, Natalie Harker and Georgios
Antonopoulos, ‘The Impact of the Registered Intermediary on Adults’ Perceptions of Child Witnesses: Evidence
from a Mock Cross Examination’ (2016) 23(2) European Journal on Criminal Policy and Research 211, 211.
1863 DPP (Transvaal) v Minister of Justice and Constitutional Development [2009] 4 SA 222; Gert Jonker and Rika Swanzen,
‘Intermediary Services for Child Witnesses Testifying in South African Criminal Courts’ (2007) 6(4) International
Journal on Human Rights 90. In South Africa, the first intermediary was used in 1993: at 93.
1864 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015); Penny Cooper and Michelle Mattison,
‘Intermediaries, Vulnerable People and the Quality of Evidence: An International Comparison of Three Versions
of the English Intermediary Model’ (2017) 21(4) International Journal of Evidence and Proof 351. In England and Wales,
the first intermediary was used in 2004: at 352.
1865 Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015); John Taggart, ‘“I Am Not Beholden to Anyone … I Consider Myself to be an Officer of the Court”: A
Comparison of the Intermediary Role in England and Wales and Northern Ireland’ (2021) 25(2) International Journal
of Evidence and Proof 141.
1866 Kelly Howard, Clare McCann and Margaret Dudley, ‘What is Communication Assistance? Describing a New and
Emerging Profession in the New Zealand Youth Justice System’ (2020) 27(2) Psychiatry, Psychology and Law 300.
1867 Anita Mackay and Jacqueline Giuffrida, ‘Implications of the Royal Commission into Institutional Responses to
Child Abuse for the Protection of Vulnerable Witnesses: Royal Commission Procedures and Introduction of
Intermediaries and Ground Rules Hearings around Australia’ (2020) 29(3) Journal of Judicial Administration 136.
1868 See also below Appendix F.
1860
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circumstances of the jurisdiction.1869 This Part examines the effectiveness of models outside of South
Australia, with a focus on commentary regarding the intermediary scheme from key parties such as law
enforcement, legal professionals, members of the judiciary, commentators and academics.
15.1.3
There are two broad intermediary models. One restricts intermediaries to only act in their
primary role as a quasi-interpreter for parties with complex communication needs: ‘a relatively passive
“translator” function, “reinterpreting” lawyers’ complex language into a more developmentally
appropriate and therefore accessible form’.1870 The wider view grants the CP an advisory and even
interventionist role in interviews with police and lawyers and the court, considering this to be the most
appropriate means for a vulnerable party to provide their best evidence. The intermediary’s role
extends to ‘transparently advising the police and courts and intervening in the event of
miscommunication usually to advise the questioner how better to communicate with the witness’.1871
The UK Act does not expressly grant the intermediary the right to intervene during the questioning at
trial, ‘but from the start, including during the very first intermediary training course, the right to
intervene was taught as an essential part of their function’. 1872 This interventionist role for the
intermediary raises the question of whether the intermediary is intruding on the traditional adversarial
premise of counsel asserting their rights to conduct cross-examination, with only limited judicial
oversight.1873

See Appendix B for a comparison of Communication Partner / Intermediary Models in Other Australian
Jurisdictions and Appendix C for a comparison of Communication Partner / Intermediary Models in International
Jurisdictions (UK and New Zealand)
1870 Louise Ellison, ‘Cross-Examination and the Intermediary: Bridging the Language Divide?’ [2002] (February)
Criminal Law Review 114, 116; Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of
Justice Registered Intermediaries Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland
Legal Quarterly 39, 44. See also above [3.4.1]–[3.4.17].
1871 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons from England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 44.
1872 Ibid 45. ‘The intermediary will intervene if they believe a ground rule has been broken or if there is
miscommunication in some other way and the trial judge upholds the intervention or not. The intermediary, if
requested, will suggest alternative ways to put the question. Judges are used to ensuring that witnesses are
questioned appropriately and it was clear from discussions that the authors had with members of the Northern
Irish judiciary that they are understandably proud of their record in this respect. In England as well, of course …
judges are used to setting their own ground rules where necessary and then enforcing them. They recognise that
there can come a time in difficult cases where they feel they can no longer intervene for fear that they will appear
to have “descended into the arena”. This illustrates a key benefit of having an intermediary at court for a vulnerable
witness; they can intervene as often as is necessary. The judge decides whether or not to uphold the intervention,
and maintains their traditional position of impartial umpire’: at 47. See also above [3.4.1]–[3.4.17].
1873 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons from England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 47;
Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 35–6 [3.4.2]–[3.4.4]. This premise is reflected in established case law. See,
for example, Whitehorn v R (1983) 152 CLR 657, 682; Wakeley v R (1990) 93 ALR 79; Doggett v R (2001) 208 CLR
343, 346.
1869
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15.1.4
There was initial unease, even hostility, as to the use of intermediaries. 1874 They were
viewed, in at least some quarters, as an unwelcome intruder in the traditional adversarial criminal
trial.1875 As one study explains:
For lawyers in those countries, the prospect of something like the English intermediary scheme
can be expected to raise considerable alarm. There is no getting around the fact that English
intermediaries are little short of revolutionary. This is the first time anyone other than the judge
or opposing counsel has had the power to interrupt and query counsel’s examination in a criminal
trial, let alone to be involved in discussions over pre-trial directions as opposed to merely giving
evidence at counsel’s behest. The intermediary is the first new, active role to be introduced into
the criminal trial in two centuries, and could be seen as a potential threat to the principle of party
control of the evidential process.1876

15.1.5
The Queensland Law Reform Commission (‘QLRC’) was swayed by such fears and
initially recommended against such a role.1877 There was little support in the QLRC’s consultation for
the intermediary role. Objections included influencing the adversarial nature of court proceedings and
the difficulty in changing ‘an engrained legal culture’.1878 The Bar Association of Queensland claimed
that the inclusion ‘of a “communicator” into the trial could not be in the interests of the child, the
accused, or the Court. It could unduly lengthen and complicate the trial process’.1879 The Queensland
Council for Civil Liberties asserted that the inclusion of a child communicator would be ‘unduly
prejudicial’ to an accused.1880 Even the Queensland Children’s Commission was also of the view that
the use of a child communicator could make proceedings more complex and that it might lead to an
increase of the number of appeals.1881 One curious objection offered to the QLRC by various interested
parties was that such a role ‘would remove the onus from judges to become more educated about
children’s issues and to control court practices more effectively’.1882

See, for example, Queensland Law Reform Commission, The Receipt of Evidence by Queensland Courts: The Evidence of
Children (Report No 55, December 2000) Part 2, 40–57, recommendation 4.1; Amy Watts, To Investigate Models of
Intermediaries for Child Victim and Witnesses in the Criminal Justice System in England, Ireland, Austria and Norway (Churchill
fellow’s Report to the Winston Churchill Fellowship of Australia, 2 January 2014) 21; Martine Powell, Phoebe
Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing an Australian
Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of Criminology 498;
Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 155, 168; Ilana Hepner,
Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System: The Use of
Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law 453, 458–9,
460; Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot
Program’ (2019) 43(5) Criminal Law Journal 325, 337.
1875 Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales (2015) 19(3) International Journal of Evidence and Proof 154, 155, 168.
1876 Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales. (2015) 19(3) International Journal of Evidence and Proof 154, 155.
1877 Queensland Law Reform Commission, The Receipt of Evidence by Queensland Courts: The Evidence of Children (Report
No 55, December 2000) Part 2, recommendation 4.1.
1878 Ibid 52–53.
1879 Ibid 53.
1880 Ibid.
1881 Ibid.
1882 Ibid 54. See also Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process (Report
No 84, 1997), [14.113]; Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in
1874
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15.1.6

The QLRC explained its reasoning in opposing a CP model:
[T]he Commission does not believe that a child communicator is the most effective means of
facilitating communication with child witnesses. The Commission shares the reservations
expressed by some respondents that the introduction of a child communicator may add a further
layer of complexity to court proceedings involving child witnesses, and may be confusing for some
children. The Commission is concerned that the interposition in the court process of another
person, whose role may not be readily apparent to the child witness, and with whom the child may
not have had sufficient opportunity to develop a rapport, may in fact be counter-productive.
Attempts to ‘interpret’ what the child says may actually increase the risk of misunderstanding, and
may also make the child feel less confident about his or her ability to tell the court about what he
or she has seen or experienced. In the view of the Commission, the preferable approach would be
to increase awareness on the part of the court and members of the legal profession involved with
child witnesses of appropriate strategies for communicating effectively with them.1883

15.1.7
Another argument against the intermediary role is that the issues encountered in
questioning vulnerable witnesses could be better dealt with by training legal practitioners to use
developmentally appropriate language rather than introducing an intermediary, which will only further
complicate the system.1884
15.1.8
The role and effectiveness of intermediaries in Australia has recently become a point of
discussion and interest, particularly over the last five years. 1885 Legislation has provided for
communication assistance during investigation and trial in some States for quite some time. However,
the use of intermediaries in practice was minimal until the commencement of the NSW pilot scheme.
Not only did intermediaries become part of practice during investigation and trial, the role of an
intermediary also became of particular interest to lawmakers, law reform agencies and academics.

the Criminal Justice System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3)
Psychiatry, Psychology and Law 453, 460.
1883 Queensland Law Reform Commission, The Receipt of Evidence by Queensland Courts: The Evidence of Children (Report
No 55, December 2000) Part 2, 56–7. See also recommendation 4.1. SALRI respectfully disagrees with both the
conclusion of the QLRC and the objections it received and notes that a lot of water has passed under the bridge
since 2000. It is preferable to see the CP roles and judicial and legal training and education as complementary
options. As a recent study noted: ‘The introduction of the intermediary program may greatly increase the
understanding of judicial officers and police about the needs of persons with [complex communication needs],
however the program should not be seen as a substitute for training justice system staff to increase awareness,
leading to attitudinal shifts in how persons with [complex communication needs] are perceived’: Margaret Camilleri
and Cassie Pedersen, Hear Us: The Experiences of Persons with Complex Communication Needs in Accessing Justice (Report,
2019) 76.
1884 Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot
Program’ (2019) 43(5) Criminal Law Journal 325, 334. However, ‘it is “unrealistic to expect already time-poor police
officers, lawyers and judges to become experts in communication needs” of such a wide variety of vulnerable
witnesses’: at 334, quoting Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a Voice in
the Criminal Justice System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3)
Psychiatry, Psychology and Law 453, 455.
1885 See, for example, Anita Mackay and Jacqueline Giuffrida, ‘Implications of the Royal Commission into Institutional
Responses to Child Abuse for the Protection of Vulnerable Witnesses: Royal Commission Procedures and
Introduction of Intermediaries and Ground Rules Hearings around Australia’ (2020) 29(3) Journal of Judicial
Administration 136; Jacqueline Giuffrida and Anita Mackay, ‘Extending Witness Intermediary Schemes to
Vulnerable Adult Defendants’ [2021] Current Issues in Criminal Justice 1–19; Natalia Antolak-Saper and Hannah
MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’ (2019) 43(5) Criminal Law Journal
325.
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Intermediaries have been noted to offer ‘significant advantages to courts and to witnesses in improving
the quality and quantity of evidence given by … witnesses with cognitive impairment’.1886
15.1.9
Although research and literature supports the use of intermediaries to support vulnerable
parties; the characteristics and mechanisms of a particular model can play a part in the model’s overall
effectiveness. In order to identify the characteristics of a CP model most suited to South Australia, this
Part examines the models implemented in other jurisdictions, such as that in the UK, New Zealand,
Victoria, New South Wales and Tasmania.1887
15.2

United States

15.2.1
The US experience of assistance to support vulnerable parties is instructive. 1888 However,
the persuasive value of the US courts is of limited weight, especially the somewhat literal construction
of the US Constitution’s confrontation guarantee by the late Justice Scalia. The often-arcane US
constitutional context is particular to the US and does not apply in Australia.
15.2.2
In the United States, while no State has adopted an intermediary or communication
partner service, other measures have been introduced to protect and assist vulnerable witnesses when
providing evidence in court. Professor Edward Imwinkelried as part of the original iteration of this
project helpfully provided an overview of these measures, which can be found in Appendix F. Below
is a summary of the issues and measures Professor Imwinkelried has identified.
15.2.3
The support provided to a vulnerable witness at trial, at least in criminal proceedings, is
limited in the US by the constitutional right of the accused to confront their accuser face to face and
to cross-examine their evidence. However, Professor Imwinkelried identifies this as only one of three
competing interests when protecting vulnerable witnesses. This right of the accused must be balanced
against the witness’s right to seek redress for wrongs against them, as well as to protect their own
mental health.
15.2.4
The right of the accused must also be balanced against society’s interests in ensuring that
crimes are reported so legal redress can be sought. An example of this is in the so-called ‘rape shield’
laws which limit questioning of complainants in sexual offence matter, where those questions relate
solely to credibility or character. 1889 Preventing a witness being questioned in a demeaning or
embarrassing manner ensures that more victims are likely to come forward about such crimes.

Terese Henning, ‘Obtaining the Best Evidence from Children and Witnesses with Cognitive Impairments: “Plus
ça Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal 155, 171. See also Penny Cooper and Michelle
Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An International Comparison of Three
Versions of the English Intermediary Model’ (2017) 21(4) International Journal of Evidence and Proof 351, 364; Brendan
M O’Mahony, ‘The Emerging Role of the Registered Intermediary with the Vulnerable Witness and Offender:
Facilitating Communication with the Police and Members of the Judiciary’ (2010) 38(3) British Journal of Learning
Disabilities 232, 235.
1887 For the background to the Tasmanian model, see Tasmania Law Reform Institute, Facilitating Equal Access to Justice:
An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018).
1888 SALRI acknowledges the valuable contribution to this Part by Professor Edward Imwinkelried of UCDavis.
1889 In South Australia, the Evidence Act 1929 (SA) prohibits questions relating to the alleged victim of a sexual offence’s
sexual reputation or prior sexual activities, without permission of the judge: s 34L.
1886
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15.2.5
Given the competing interests, the US courts have sometimes limited the contact of the
accused with vulnerable witnesses through the use of videoconferencing,1890 to prevent the parties
being in the courtroom together; preventing a self-represented accused person from cross-examining
a vulnerable witness themselves;1891 and restricting the scope of counsel’s cross-examination. Courts
have also allowed the provision of support, including support animals,1892 and pre-recorded evidence
in chief for vulnerable witnesses.1893 Cases regarding the validity of such measures suggest that they are
valid so long as it can be shown the witness would suffer emotional or mental harm should such
measures not be implemented.1894
15.3

United Kingdom

15.3.1
The intermediary role was seemingly first raised in England by the leading scholar
Glanville Williams, drawing upon the Israeli model. Williams proposed that a ‘child examiner’ should
relay questions to and from a lawyer to child witnesses.1895 The present English intermediary model
was introduced as a result of the recommendations of the 1989 Pigot Committee Report. 1896 The
scheme was implemented by way of the Youth Justice and Criminal Evidence Act 1999 (UK), and was first
piloted in 2004.1897 The formal scheme was open to witnesses (usually prosecution) and victims,1898 but
contentiously not to accused and suspects.
15.3.2
The English intermediary scheme has proved effective. In the first year of its
implementation, 102 applicants requested the provision of an intermediary for a trial.1899 In 2008, it was
extended nationwide,1900 and by 2016, it was recorded that approximately 6,500 cases used the scheme

A vulnerable witness can give evidence in South Australia via CCTV: ibid s 13A(2)(a).
A similar restriction applies in South Australia for victims of serious crimes: ibid s 13B.
1892 In South Australia, a relative or friend, or the canine court companion can provide emotional support to vulnerable
witnesses: ibid s 13A(2)(e)(i).
1893 In South Australia, this is allowed by s 13A(2)(b) of the Evidence Act 1929 (SA).
1894 The effect of this harm on the quality of the vulnerable witness’ testimony may also be a consideration. For a more
detailed consideration of how this works in practice, including the evidentiary rules governing this assessment, see
below Appendix F.
1895 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 7.
1896 Pigot Committee, Report of the Advisory Group on Video-Recorded Evidence (Report, 1989). See also Home Office, Report
of the Interdepartmental Working Group on the Treatment of Vulnerable or Intimidated Witnesses in the Criminal Justice System
(Final Report, 1998) recommendations 47, 48.
1897 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 352.
1898 The intermediary scheme is open to eligible defence witnesses, but most requests were for prosecution witnesses
and less than a handful a year were for defence witnesses. Approximately two thirds of requests have been for a
witness who is a complainant in sexual offences cases: at 355. See also Penny Cooper and David Wurtzel, ‘Better
the Second Time Around: Department of Justice Registered Intermediaries Schemes and Lessons From England
and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 54.
1899 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 352.
1900 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 51 [4.2.1]; Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates
and Intermediaries Discuss the Intermediary System in England and Wales’ (2015) 19(3) International Journal of
Evidence and Proof 154.
1890
1891
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that year. 1901 The scheme has taken some time to become established, however it is now utilised
regularly across the country.
15.3.3
There remains ‘room for considerable further improvement’1902 and the intermediary role
is not a ‘silver bullet’.1903 However, the role is widely perceived to have been successful in England.1904
It has brought about a ‘culture change’ in the treatment of vulnerable parties.1905 The intermediary role
been endorsed by the English courts on numerous occasions.1906 One study, quoting an English judge,
summarised it as a ‘very valuable tool’.1907 The study concluded: ‘The intermediary scheme is overall
highly successful and a model well worth other jurisdictions’ consideration.’1908
15.3.4
The intermediary role is now seen as an established and integral feature of the English
criminal justice system.1909 In particular, it is a common view that ‘[w]itness intermediaries can mean

Hayden Henderson, Samantha Andrews and Michael Lamb, ‘Examining Children in English High Courts With
and Without Implementation of Reforms Authorized in Section 28 of the Youth Justice and Criminal Evidence
Act’ (2018) 33(2) Applied Cognitive Psychology 252, 262.
1903 Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 169. Problems persist in
the questioning and treatment of vulnerable parties. The linked study conducted for SALRI by Sonja Brubacher
identified issues of expertise and training amongst both interviewers and intermediaries. One UK study notes
judicial efforts to control the length of cross-examination, even where an intermediary is present, may be fruitless.
In a multi-defendant trial in 2013 which the trial judge described as ‘seared in the memory’, he tried to curtail
laborious questioning of a young ‘deeply traumatised’ teenage witness. An intermediary was appointed but
significantly there was no ground rules hearing. The witness was asked at length about her statements to the police
in order to try to draw out apparent inconsistencies. The following example from the trial transcript was typical:
Barrister: ‘The next topic I’d like to ask you about is what happened with Tom. If you could turn to start with to
page 136, if you count down from the top, the fourth entry of 322 we can see that the officer asks you: “Okay, so
how many times have you had sex with Tom?” We see your answer is: “About two times.” The officer says: “Okay.
Can you tell me what date the first time you had sex with him was?” You say: “I can’t remember.” The officer
says: “You don’t know, okay, but what room were you in when it happened?” Your answer is: “He said, ‘Let’s go
to Bill’s room,’ and I said no, so we went downstairs to that room.” The officer there, a couple of lines down says:
“What, Kevin and Pete’s room?” And you’re seen to nod your head. Were you telling the police officer there that
the first time that you had sex with Tom was not in Bill’s room it was downstairs in Kevin’s room?’ Witness: ‘No.’:
Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 122. One would hope that such convoluted
and lengthy questioning, especially of a vulnerable party would no longer be permitted in South Australia, a point
also made to SALRI by Judge Chapman. See also R v K, MC [2015] SASC 75.
1904 See, for example, Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving
Communication for Vulnerable Witnesses and Defendants (Bristol University Press, 2015); Ilana Hepner, Mary Woodward
and Jeanette Stewart, ‘Giving the Vulnerable a Voice in the Criminal Justice System: The Use of Intermediaries
with Individuals with Intellectual Disability’ (2015) 22(3) Psychiatry, Psychology and Law 453, 457–9, 461; Emily
Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries discuss the Intermediary System in
England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154–71; Victim’s Commissioner for
England and Wales, A Voice for the Voiceless: A Review into the Provision of Registered Intermediaries for Children and
Vulnerable Victims and Witnesses (Report, January 2018).
1905 Penny Cooper and Heather Norton, Vulnerable People and the Criminal Justice System (Oxford University Press, 2017)
364. ‘The intermediaries as a body may have done more than anyone to affect a culture change in the way the
courts deal with vulnerable witnesses’: David Wurtzel and Ruth Marchant, ‘Intermediaries’ in Penny Cooper and
Heather Norton (eds), Vulnerable People and the Criminal Justice System (Oxford University Press, 2017).
1906 See, for example, R v B [2010] EWCA Crim 4, [42], R v Rashid [2017] 1 WLR 2449, [79].
1907 Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 155.
1908 Ibid 168.
1909 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 14.
1902
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the difference between vulnerable witnesses communicating their best evidence or not communicating
at all’.1910 In one case, for example, a boy with Down Syndrome was only able to give evidence due to
the assistance of the intermediary who was able to use hand gestures to communicate with him and
interpret his responses.1911 In another case, an intermediary was able to elicit a ‘complete and very
compelling account’ from a young paralysed woman with no speech over several days through her
spelling each word with her fingers.1912 After seeing her testimony, the accused changed his plea to
guilty. The intermediary role is said to have ‘opened up the courts to a range of vulnerable people who
were previously excluded’.1913
15.3.5
The practice of engaging an intermediary where a vulnerable person is concerned has
become engrained within the legal system. Many observers have attributed the success of the
intermediary scheme in the UK to a cultural change in the attitude and approach of law enforcement,
the legal profession and the judiciary, as well as to the intermediary service itself.1914 It is evident that
the judiciary, as well as other key interested parties such as legal professions and intermediaries
themselves, have come to prioritise the use of the mechanisms available to vulnerable persons.
15.3.6
A cultural shift as such has shown to be very effective in assisting vulnerable persons
throughout both investigative and trial processes. Vulnerable parties, whether children, 1915 adult

Thelma Agnew, ‘Finding a Voice’ (2006) 9(7); Mental Health Practice 10, 10. See also Emily Henderson, ‘“A Very
Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary System in England and Wales’
(2015) 19(3) International Journal of Evidence and Proof 154, 158–9; Natalia Antolak-Saper and Hannah MacPherson,
‘Vulnerable Witnesses and Victoria’s Intermediary Pilot Program’ (2019) 43(5) Criminal Law Journal 325, 335–6; R
v Rashid [2017] 1 WLR 2449, [73]; Re D (A Child) [No 3] [2016] EWFC 1, [2].
1911 Amy Watts, To Investigate Models of Intermediaries for Child Victim and Witnesses in the Criminal Justice System in England,
Ireland, Austria and Norway (Churchill Fellow’s Report to the Winston Churchill Fellowship of Australia, 2 January
2014) 20.
1912 Emily Henderson, ‘“A Very Valuable Tool”: Judges, Advocates and Intermediaries Discuss the Intermediary
System in England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 158.
1913 Ibid.
1914 Penny Cooper, ‘Like Ducks to Water? Intermediaries for Vulnerable Witnesses and Parties’ [2016] 46 (March)
Family Law 374.
1915 This has included the use of a wide range of aids such as drawings, photographs, dolls, props, support dogs and
stress balls to help children to communicate and remain calm. See Victim’s Commissioner for England and Wales,
A Voice for the Voiceless: A Review into the Provision of Registered Intermediaries for Children and Vulnerable Victims and
Witnesses (Report, January 2018) 10 [8]. Flexible arrangements in respect of children reported by the English courts
include:
1. Letting children write and draw answers.
2. Moving the prosecution and defence advocates to the live link room for cross‐examination of a five‐year‐
old who struggled to communicate across the live link at a practice session. The Registered Intermediary
recommended this solution and the judge ruled that the live link room was an extension of the courtroom.
3. Allowing children to briefly pause cross‐examination to relieve their stress, without leaving the live link room,
by going under a table, behind a curtain or under a blanket, and (in the case of a child with urinary urgency)
being permitted to leave the room without prior permission to use the toilet
4. Allowing a fearful eight‐year‐old to calm herself quickly by taking herself out of sight of the main live link
camera (but still visible to the judge on the overview camera). The child and intermediary practised these ‘in
room’ breaks beforehand, using a large 30‐second egg timer. The judge requested everyone to wait, rather
than adjourning the court. The child took around 15 brief breaks (two or three ‘egg timer’ intervals lasting
around 60–90 seconds) across two hours of evidence. Only one complete break and adjournment was
required.
5. Scheduling children with learning disabilities to give evidence for short periods, with breaks, in the morning
over several days: at [5]–[6].
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witnesses with disability,1916 and accused,1917 have been assisted through the input of an intermediary to
give their best evidence in various innovative ways.1918 Indeed, in at least some of these cases, the courts
previously without the input of the intermediary would not even have contemplated attempting to
receive evidence from such witnesses.1919
15.3.7
There is extensive academic, law reform, practitioner and judicial commentary of the
English scheme’s perceived success. Of particular note are judicial comments on the benefit and
application of the intermediary role. The early endorsement of the Chief Justice, Lord Judge, is notable:
The use of intermediaries has introduced fresh insights into the criminal justice process. There was
some opposition. It was said, for example, that intermediaries would interfere with the process of
cross-examination. Others suggested that they were expert witnesses or supporters of the witness.
They are not. They are independent and neutral. They are properly registered. Their responsibility

1916

See, for example, R v Watts [2010] EWCA Crim 1824; R v Boxer [2015] EWCA Crim 1684. Flexible arrangements
in respect of adult witnesses with complex communication needs reported by the English courts include:
1. Allocating a woman judge and counsel to a trial with a witness who refused to speak to a man about the
alleged offence.
2. Allowing a Registered Intermediary to relay the answers of a witness with autism spectrum disorder and
behavioural problems who gave evidence with her back to the live link camera; and in other cases to relay
the replies of witnesses who would only whisper their answers.
3. Letting a man with autism spectrum disorder give evidence wearing a lion’s tail, his ‘comfort object’ in daily
life.
4. Seating the lawyer at the end of the court clerk’s table, within a metre of a lip‐reading witness who gave
evidence behind a screen with the assistance of a Registered Intermediary, as even a skilled lip‐reader may
clearly understand less than half of what is said: Judicial College (UK), Equal Treatment Bench Book (Bench
Book, November 2013) [7].

1917

See, for example, R v (AS) Great Yarmouth Youth Court [2011] EWHC 2059 (Admin); R v Cox [2012] EWCA Crim
549. Flexible arrangements noted by the English courts include:
1.

2.
3.

4.
5.

Seating a defendant with impaired vision near the jury while they were empanelled, to enable him to object
to jurors if necessary; and seating a defendant with a hearing problem in the body of the court (such
defendants have particular difficulty following proceedings from the dock because advocates speak with their
backs to them).
Permitting an intermediary to work alongside a defendant in the dock to help him to understand proceedings.
Requesting that all witnesses be asked ‘very simply phrased questions’ and ‘to express their answers in short
sentences’, to make it easier for a defendant (who had complex needs but no intermediary) to follow
proceedings (R v Cox [2012] EWCA Crim 549).
Agreeing that a defendant with mental health issues be given brief pauses during cross‐examination to
manage his emotional state and remain calm enough to respond to questions.
Allowing a defendant with autism to have quiet calming objects in the dock to help him pay attention: Judicial
College (UK), Equal Treatment Bench Book (Bench Book, November 2013) [8].

Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving Communication for
Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015); Victim’s Commissioner for England and
Wales, A Voice for the Voiceless: A Review into the Provision of Registered Intermediaries for Children and Vulnerable Victims
and Witnesses (Report, January 2018) 10 [8]. See also above n 132, [1.5.12], n 1292.
1919 See, for example, R v Watts [2010] EWCA Crim 1824. Here victims of sexual abuse with profound disability, with
the input of an intermediary, were able to testify with the aid of electronic communication devices. One victim
could only communicate with the movement of her eyes.
1918
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is to the court … their use is a step which improved the administration of justice and it has done
so without a diminution in the entitlement of the defendant to a fair trial.1920

15.3.8
Judicial comments refer to not only the acceptance of the use of intermediaries but also
the use of ground rules hearings.1921 In Lubemba,1922 Hallett LJ noted that the traditional trial process
had evolved to meet the needs of vulnerable parties and:
must, of course, and increasingly has, catered for the needs of child witnesses, as indeed it has
increasingly catered for the use of adult witnesses whose evidence in former years would not have
been heard, by, for example, the now well understood and valuable use of intermediaries.1923

15.3.9
Hallett LJ encouraged the use of ground rules hearings, and said this hearing should cover
‘if, when and where the witness is to be shown their video interview, when, where and how the parties
(and the judge if identified) intend to introduce themselves to the witness, the length of questioning
and frequency of breaks and the nature of the questions to be asked’.1924
15.3.10
The value of the intermediary role extends to fitness to plead. The possibility of
appointing an intermediary is a relevant consideration in assessment of fitness to plead.1925 Indeed, as
SALRI was informed in consultation, the appointment of a CP may avoid a finding of unfit to plead.1926
Indeed, the input of a CP may allow, as Andrew English and others pointed to SALRI a vulnerable
accused to testify who otherwise may have been unable or unwilling to testify.1927
15.3.11
Positive feedback by the judiciary has not been limited to criminal proceedings. The
Family Division of the High Court has also taken the opportunity to comment of the effectiveness of
intermediaries within judgment, particularly when it comes to matters concerning children. In Re D (A
Child) [No 3], Munby P of the Family Division noted that a fair hearing would not have been possible
without the assistance of the intermediaries involved.1928
15.3.12
The Northern Ireland intermediary scheme, which is based on the English model (though
it includes suspects and accused), is also perceived as successful. An initial pilot noted that feedback
on intermediaries received from the judiciary, solicitors, police, the Public Prosecution Service and
others, was ‘overwhelmingly positive’.1929

Lord Judge CJ, ‘Vulnerable Witnesses in the Administration of Criminal Justice’ (17th Australian Institute of
Judicial Administration Oration in Judicial Administration, Sydney, 7 September 2011).
1921 See also R v Jonas [2015] Crim LR 742. This view also emerged in discussion with Professor Penny Cooper, Judge
Lees and an English defence barrister.
1922 R v Lubemba [2015] 1 WLR 1579, [42]–[43].
1923 Ibid [42].
1924 Ibid [43].
1925 R v Roberts [2019] 2 Cr App R 33 (402), [10].
1926 Jeanette Stewart, Mary Woodward and Ilana Hepner, ‘Fitness to Stand Trial, Human Rights and Possibilities from
England and Wales’ (2015) 22(4) Journal of Law and Medicine 886, 896–7.
1927 See also Giuffrida, Jacqueline and Anita Mackay, ‘Extending Witness Intermediary Schemes to Vulnerable Adult
Defendants’ [2021] Current Issues in Criminal Justice 1-19.
1928 [2016] EWFC 1, [20]. The first use of the role was R v Hetherington [2015] NZCA 248.
1929 Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 27.
1920
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15.3.13
A particular benefit identified in the Northern Irish evaluation was its benefits in
enhancing police investigation, notably in being able to progress cases involving vulnerable victims
that previously would have been discarded:
There is no doubt that access to justice for vulnerable people has been increased. Police officers,
with the assistance of [intermediaries], are now able to interview individuals with significant
communication difficulties where previously this may not have been the case. The pilot has
demonstrated that there are numerous examples of cases of alleged crimes being committed
against very vulnerable people, perhaps targeted due to their vulnerability and perceived inability
to communicate, that are now being forwarded to the [public prosecution service] with a view to
prosecution.1930

15.3.14
The initial exclusion of defendants from the 1999 Act, and the still limited legislative
provision of special measures to them in England, 1931 has led to wide dissatisfaction among both
academics and the judiciary. One study noted ‘a certain insouciance’1932 to the reasons offered for
excluding accused and suspects. 1933 Another author branded the reasons ‘as muddled as they are
unconvincing’.1934 Fairclough cogently contends:
The disparate provision of special measures is thus in violation of equality legislation and
significantly jeopardises the defendant’s fair trial rights. In order for this to be rectified, and for
the principle of procedural equality to prevail, the provision of live link and intermediaries to
vulnerable and/or intimidated defendant witnesses should be brought in line with that for such
non-defendant witnesses.1935

Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 15.
1931 Section 104 of the Coroners and Justice Act 2009 (UK) (not yet implemented) will allow certain vulnerable defendants
to give oral evidence at trial with the assistance of an intermediary. Until s 104 of the Act is belatedly implemented,
there is no statutory framework in England for allowing the use of an intermediary for a defendant. In the interim,
the practice has developed of judges in the Crown Court, exercising their inherent jurisdiction to ensure that the
accused has a fair trial, granting some applications by the defence to allow a defendant to be assisted by an
intermediary during their evidence and, in ‘very rare’ cases, throughout the entire trial. Section 104 of the Coroners
and Justice Act 2009 (UK) will allow only for the provision of an intermediary during a defendant's oral evidence
and not for the duration of the trial.
1932 Laura Hoyano and Caroline Keenan, Child Abuse: Law and Policy Across Boundaries (Oxford University Press, 2010)
673.
1933 One explanation of the absence of accused from the English intermediary role was provided by a Home Office
Working Group: ‘[T]he law already provides for special procedures to be adopted when interviewing vulnerable
suspects. Also the defendant is afforded considerable safeguards in the proceedings as a whole so as to ensure a
fair trial. For example, a defendant has a right to legal representation which the witness does not and the defendant
has a right to choose whether or not to give evidence as s/he cannot be compelled to do so. Also, many of the
measures … are designed to shield a vulnerable or intimidated witness from the defendant (eg live CCTV links,
screens and the use of video-recorded evidence in chief and pre-trial cross-examination) and so would not be
applicable in the case of the defendant witness. This is recognised in the existing child evidence provisions which
do not apply to defendants. In these circumstances, the Working Group concluded that the defendant should be
excluded from the definition of a vulnerable or intimidated witness’: Home Office, Speaking up for Justice: Report of
the Interdepartmental Working Group on the Treatment of Vulnerable or Intimidated Witnesses in the Criminal Justice System
(Final Report, 1998) [3.28]. SALRI also finds these reasons unconvincing. See also Samantha Fairclough, ‘Speaking
Up for Injustice: Reconsidering the Provision of Special Measures through the Lens of Equality’ [2018] (1) Criminal
Law Review 4; Abeena Owusu-Bempah, ‘The Interpretation and Application of the Right to Effective Participation’
(2018) 22(4) International Journal of Evidence and Proof 321.
1934 Diane Birch, ‘A Better Deal for Vulnerable Witnesses’ [2000] (April) Criminal Law Review 223, 242.
1935 Samantha Fairclough, ‘Speaking Up for Injustice: Reconsidering the Provision of Special Measures through the
Lens of Equality’ [2018] (1) Criminal Law Review 4, 27.
1930
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15.3.15
In R(C) v Sevenoaks Youth Court,1936 the Administrative Court held that, notwithstanding the
lack of any legislative power, a court still has an inherent power to appoint an intermediary for an
accused in a suitable case. Openshaw J, giving the lead judgment, set out the relevant principles to be
applied when considering the provision of intermediaries for a defendant.
15.3.16
In R v Cox,1937 the Court of Appeal considered the safety of a conviction in a rape case
where no intermediary had been provided for an accused with ‘genuine disabilities’.1938 The trial judge
had effectively acted as the intermediary and had made various adjustments to the normal court
procedure to facilitate the accused’s effective participation.1939 This was upheld by the Court of Appeal.
The court acknowledged the valuable contribution that can be made to the administration of justice
by the use of intermediaries in appropriate cases.1940 However, the court added the following caveat:
That … is far from saying that whenever the process would be improved by the availability of an
intermediary, it is mandatory for an intermediary to be made available. It can, after all, sometimes
be overlooked that as part of their general responsibilities judges are expected to deal with specific
communication problems faced by any defendant or any individual witness (whether a witness for
the prosecution or the defence) as part and parcel of their ordinary control of the judicial process.
Where necessary, the processes have to be adapted to ensure that a particular individual is not
disadvantaged as a result of personal difficulties, whatever form they may take. In short, the overall
responsibility of the trial judge for the fairness of the trial has not been altered because of the
increased availability of intermediaries, or indeed the wide band of possible special measures now
enshrined in statute.1941

15.3.17
In R(OP) v Secretary of State for Justice,1942 Rafferty LJ, giving the judgment of the court,
accepted that denying a defendant’s use of an intermediary, when these were available to victims and
witnesses could result in ‘inequality of arms’ and the ‘risk of unfairness’.1943 The court held that the
regulated English scheme would allow a witness for the Crown to be supported by an intermediary …
‘but the defendant against whom he gave evidence is denied one under the same scheme. The intelligent
observer would be puzzled by why that were so.1944
15.3.18
Lady Justice Rafferty distinguished between two roles that an intermediary may play in a
criminal trial for an accused. She observed that the first role is founded in general support, reassurance
and calm interpretation of unfolding events. Here an intermediary is unnecessary. The second role
‘requires skilled support and interpretation with the potential for intervention and on occasion
suggestion to the Bench associated with the giving of the defendant’s evidence’.1945 This second role
may require an intermediary, though it is ‘misconceived to submit’ an intermediary is required for the
duration of the trial as ‘the protection at which it is directed is explicit and restricted’.1946 The court was

[2010] 1 All ER 735.
[2012] 2 Cr App R 6.
1938 Ibid [14].
1939 Ibid [19]–[23]
1940 Ibid [29].
1941 Ibid.
1942 [2015] 1 Cr App R 7.
1943 Ibid [46]
1944 Ibid [47].
1945 Ibid [34].
1946 Ibid [39].
1936
1937
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not persuaded that it is essential an intermediary be available to all accused for the duration of their
trials and here it was valid to confine the intermediary to only the accused giving evidence.1947 There is
‘no illogicality in restricting the use of the intermediary to a particular part of the trial where the
[defendant’s] vulnerability might be greater’. 1948
15.3.19
In Rashid,1949 Lord Thomas CJ agreed with the classification adopted by Rafferty LJ that
there are two distinct types of assistance which may be required.1950 The Chief Justice commented:
In considering what is needed in a particular case, a court must also take into account the fact that
an advocate, whether a solicitor or barrister, will have undergone specific training and must have
satisfied himself or herself before continuing to act for the defendant or in continuing to prosecute
the case, that the training and experience of that advocate enabled him or her to conduct a case in
accordance with proper professional competence. Such competence includes the ability to ask
questions without using tag questions, by using short and simple sentences, by using easy to
understand language, by ensuring that questions and sentences were grammatically simple, by using
open ended prompts to elicit further information and by avoiding the use of tone of voice to imply
an answer. These are all essential requirements for advocacy whether in examining or crossexamining witnesses or in taking instructions. An advocate would in this court’s view be in serious
dereliction of duty to the court, quite apart from a breach of professional duty, to continue with
any case if the advocate could not properly carry out these basic tasks. A judge must therefore
make the assessment of what type of assistance is required on the basis that that proper level of
professional competence from an advocate is available … If it transpired that either advocate
lacked that competence, providing an intermediary for the defendant for the whole trial is not the
remedy, as it is simply imposing significant extra costs on the administration of criminal justice
that should be provided by competent advocacy. The remedy is to inform those responsible for
instructing the advocate respectively for the Crown Prosecution Service or for the defence, or if
the defence advocate has no one responsible for instructing that advocate, the legal aid authorities
who bear the ultimate and real responsibility for ensuring that it will only authorise a representation
order for those actually competent to conduct the case in question.1951

15.3.20
Lord Thomas added that therefore it will be only ‘the rare case where the threshold of
disability is crossed such that an intermediary is required when the defendant gives his evidence …
[and] cases in which an order will be made for an intermediary to be present for the whole trial will be
very rare’.1952 The duties of the competent advocate and of the court should be highlighted and this in
most cases will provide sufficient protection for a disadvantaged defendant.1953

Ibid [41]–[42]. Cf TI v Bromley Youth Court [2020] EWHC 1204 (Admin).
R v R [2015] EWCA Crim 1870, [21].
1949 R v Rashid [2017] 1 WLR 2449.
1950 Ibid [79].
1951 Ibid [80]–[81].
1952 Ibid [84].
1953 R v Pringle [2019] EWCA Crim 1722, [96].
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15.3.21
However, there will be ‘very rare’ situations where it is necessary to appoint an
intermediary for an accused’s whole trial.1954 In R v (AS) Great Yarmouth Youth Court,1955 for example, the
court appointed two non-registered intermediaries under the unregulated scheme to assist a vulnerable
accused. The trial lasted 12 weeks and the two intermediaries took turns to attend.
15.3.22
There are misgivings over the English intermediary model in its application to accused.
The distinction between the regulated scheme for victims and witnesses and the unregulated scheme
for accused was described as ‘puzzling’ by the Administrative Court.1956 The English Law Commission
raised its serious concerns over quality assurance of the unregulated scheme compared to the registered
scheme as there was no qualification requirement for defendant intermediaries, no professional
conduct regulation, nor any continuing professional development monitoring or supervision for
defendant intermediaries. 1957 An unregulated CP scheme for accused is seen as ‘complex and
problematic’ on the basis that defendants or suspects with complex communication needs should enjoy
the same access to the assistance of an intermediary on the same basis as a victim or witness.1958 There
should be fair participation in the investigative and court processes for accused and suspects in this
context. A number of commentators cogently argue that a regulated CP scheme should also include
the provision of CPs to accused and suspects.1959
15.3.23
There have also been suggestions of ‘rorting’ in the provision of intermediaries under an
unregulated scheme for accused as there is a perceived financial motive, regardless of the extent of any
disability or complex communication need, to recommend not only the provision of an intermediary
for an accused, but that service should be for the whole trial.1960 There has been disagreement between
the English courts and intermediary providers, as to whether the intermediary should be present for
the whole trial or just the vulnerable accused’s testimony.1961

In R v Rashid [2017] 1 WLR 2449, [78], Lord Thomas considered that an intermediary could be required for the
whole trial for defendants who had various identified disabilities such as dissociative identity disorder or a
significant learning disability combined with, for example, extremely limited working memory or Attention Deficit
Hyperactivity Disorder.
1955 [2011] EWHC 2059 (Admin). Cf TI v Bromley Youth Court [2020] EWHC 1204 (Admin).
1956 R (OP) v Secretary of State for Justice [2014] EWHC 1944 (Admin), [47].
1957 Law Commission, Unfitness to Plead (Report No 364, January 2016) Vol 1, 8 [1.29].
1958 John Taggart, ‘I Am Not Beholden to Anyone … I Consider Myself to be an Officer of the Court’: A Comparison
of the Intermediary Role in England and Wales and Northern Ireland’ (2021) 25(2) International Journal of Evidence
and Proof 141, 159–60.
1959 See, for example, Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice
Registered Intermediaries Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal
Quarterly 39, 54–8; Penny Cooper and David Wurtzel, ‘A Day Late and a Dollar Short: In Search of an Intermediary
Scheme for Vulnerable Defendants in England and Wales’ [2013] (1) Criminal Law Review 4; Samantha Fairclough
‘Speaking up for Injustice: Reconsidering the Provision of Special Measures through the Lens of Equality’ [2018]
(1) Criminal Law Review 4; Abeena Owusu-Bempah, ‘The Interpretation and Application of the Right to Effective
Participation’ (2018) 22(4) International Journal of Evidence and Proof 321; John Taggart, ‘I Am Not Beholden to
Anyone … I Consider Myself to be an Officer of the Court’: A Comparison of the Intermediary Role in England
and Wales and Northern Ireland’ (2021) 25(2) International Journal of Evidence and Proof 141.
1960 This concern was raised to SALRI by an English barrister and speech pathologist and others.
1961 R v Biddle [2019] EWCA Crim 86. The Court of Appeal was clear in its view: ‘This appeal raises yet again the issue
of the policy that has been applied by Communicourt to the provision of intermediaries for defendants at trial.
Where an assessing intermediary advised that a defendant required an intermediary throughout the trial but the
trial judge ordered that one was necessary solely for the giving of evidence, Communicourt would not “accept
bookings for giving evidence only” … We understand the perceived difficulties for the intermediary and possibly
for defendants in instructing intermediaries solely for the giving of evidence, but, as Mr Little and several judges
1954
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15.3.24
Jon Polnay, an experienced English barrister, and others told SALRI of some of the issues
that have arisen. Mr Polnay, though supportive of suitable use of the intermediary role, observed of
the implications for accused:
This is very interesting. I think in England and Wales, we are now having a second wave of intermediary
issues. The first wave raised problems of the intermediaries being used at all and how to
interact with them. The current problems are perhaps a consequence of the scheme’s success, the
growing pool of intermediaries and, most of all, financial incentives. The problems are this. First, it is
a perceived advantage for a defendant to have an intermediary. Secondly, it makes them look
vulnerable/stupid etc in front of the jury (particularly if saying pressured by a co-defendant). Thirdly,
they are ‘protected’ from robust and searching questioning. They may get advance notice of
questioning. Fourthly, the intermediaries themselves carry out the assessment. Finally, the defendants
have an incentive to underperform. There is no malingering test or external cross-referencing (eg in a
fraud I prosecuted, there was no reference in the assessment of reading being at the level of a 7-year
old, that he had obtained a Bachelor's degree!). As the intermediaries get paid £500+ a day, negative
assessments of their need are few and far between. And so a cycle is formed. The use of intermediaries
has increased a lot since then. One of the Defendants in my current murder has an intermediary. He's
definitely not the brightest. He didn't go to school much as he was a full time drug dealer from age 12.
He doesn't have a learning difficulty or any psychiatric issues. Overlong sentences and metaphors
shouldn't be used in cross-examining him. He does need breaks as he has a limited attention span. But
all of this could be dealt with by an attentive Judge and trained advocates. He’s been a successful drug
dealer for a while without anyone helping him be understood. Without wishing to overcomplicate,
there is, perhaps, merit in the assessment being decoupled from the actual court work. Just an idea.

15.3.25
SALRI agrees that the provision of a CP to an accused or suspect should be regulated for
similar reasons to the regulation for the provision of CPs to witnesses and victims. Regulation will
likely assist persons with complex communication needs (whether they are a victim, witness, suspect
or an accused) in receiving the communication assistance that they require. It helps provide clarity and
direction to both participants and providers in a CP scheme and makes clear the process and eligibility
for accessing communication assistance.
15.3.26
A regulated formal scheme provides clarity and reduces the scope for ‘rorting’. The 2015
Northern Ireland Review highlighted professional duties and questioned if intermediaries would
suggest their services for financial motivation, regardless of a client’s communication needs:
One particular challenge the [intermediaries] faced was the misconception that they would always
indicate that an [intermediary] is needed, even if that may not be the case. However, there was
clear evidence that the [intermediaries] were extremely mindful of their duty, as set out in their
Procedural Guidance Manual, that they must indicate if the subject of the referral does not need an
[intermediary] to communicate. This occurred on ten occasions (around 4% of cases). Indeed, as

have observed, it is not for Communicourt to dictate the duration of the need for an intermediary. The principles,
as set out in Rashid and the Practice Direction, are clear: the intermediary can make a recommendation based on
the material they have considered but it is just that — a recommendation. Ultimately it is for the trial judge to
decide, having considered all the material, whether and to what extent an intermediary is necessary. Only in a very
rare case will an intermediary be required for the duration of the trial. Communicourt’s policy, as it seems to us,
turns that test on its head and suggests that if a defendant requires an intermediary for giving evidence, it is only
in a rare case that he or she will not require an intermediary for the duration of the trial. In our view,
Communicourt’s stated policy of only providing an intermediary for the giving of evidence alone if the assessing
intermediary so recommends is wrong and should be revisited. If the company accepts instructions to assess a
possibly vulnerable defendant, they should also accept they will abide by the trial judge’s directions’ (Hallett LJ).
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the [intermediaries] point out, their professional integrity is at stake if they take on inappropriate
cases.1962

15.3.27
SALRI acknowledges the concerns of ‘rorting’, but agrees a properly regulated CP scheme
can set proper standards and guidelines and will reduce the scope for misuse of the CP model.
15.3.28
SALRI reiterates its view that any CP model for reasons of consistency and fairness should
be open to suspects and accused as part of both any pilot and long term model.1963
15.3.29
The question of whether a CP assisting an accused should be present for only when an
accused testifies or for the entire trial (as has been suggested)1964 or even at all is one that is unnecessary
to resolve. Indeed, it is one that can’t be resolved. This is a question that will inevitably depend on the
case, the individuals involved and the nature and extent of the relevant complex communication
need.1965 This is the type of question that a ground rules hearing is best placed to determine. This was
the view of Judge Lees in consultation. Her Honour said that it is now ‘very rare’ that she will agree to
appoint an intermediary for the whole trial of an accused with communication needs, and it may be an
intermediary is only necessary for the accused testimony or one is not required at all for the trial.
15.4

New Zealand

15.4.1
Discussions in NZ had ‘waxed and waned’ for some years in relation to the possible
introduction of witness intermediaries.1966
15.4.2
In 2011, the Evidence Act 2006 (NZ) was amended to provide for the implementation of
an intermediary model in New Zealand. Under this model, both witnesses and defendants are eligible
to receive the services of a Communication Assistant at trial provided they have a ‘communication
disability’.1967 In contrast to the English model and what was sought in South Australia, ‘the current
system in New Zealand has not been a top-down, government-led initiative, but an organic evolution
led by professionals who work in criminal justice and who have knowledge of the England and Wales
intermediary model.’1968

Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 27.
1963 See also Law Institute of Victoria, Submission No 40 to Victorian Law Reform Commission, Improving the Response
of the Justice System to Sexual Offences (15 January 2021) 10–11 <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_40_Law_Institute_of_Victoria_final.pdf>.
1964 See, for example, R v Biddle [2019] EWCA Crim 86. This approach was also urged by several speakers at the 3 rd
International Advocacy Conference held at Nottingham Trent University on 21 June 2019. Others disagreed.
1965 Judge Lees told SALRI that an effective ground rules hearing with the input of a CP and/or the expertise of skilled
counsel often avoids the need for a CP at trial and it should now be ‘very rare’ that a CP assisting an accused is
required for the entire trial. Judge Lees accepted such cases may arise but they should be now unusual in England.
1966 Kelly Howard, Clare McCann and Margaret Dudley, ‘What is Communication Assistance? Describing a New and
Emerging Profession in the New Zealand Youth Justice System’ (2020) 27(2) Psychiatry, Psychology and Law 300, See
also Law Commission of New Zealand, The Evidence of Children and Other Vulnerable Witnesses: A Discussion
Paper (Preliminary Paper No 26, 1996); Law Commission of New Zealand, Alternative Pre-Trial and Trial Processes:
Possible Reforms (Issues Paper, 2012).
1967 Evidence Act 2006 (NZ) s 80.
1968 Kelly Howard, Clare McCann and Margaret Dudley, ‘What is Communication Assistance? Describing a New and
Emerging Profession in the New Zealand Youth Justice System’ (2020) 27(2) Psychiatry, Psychology and Law 300, 300.
1962
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15.4.3
Although this model operates to be non-mandatory in engaging the services of a
Communication Assistant for a person with communication needs, use of the model appears to be
growing in practice.1969
15.4.4
The New Zealand judiciary has expressed approval of the communication assistant
1970
model (though the role was still considered as ‘rather novel’ in 2017).1971 In 2015, the New Zealand
Court of Appeal in Hetherington quoted comments of the trial judge, Judge McDonald:1972
People with intellectual difficulties and challenges should be able to come to our Courts and
present their evidence in a way that is tailored to their needs to ensure that the trier of fact … can
be as confident as possible that the answers are true answers, that is as to what occurred, rather
than the witness being confused and challenged by the questions being asked.1973

15.4.5
Since Hetherington, intermediaries have been appointed for over 50 vulnerable witnesses
1974
and accused. Research as to the effectiveness of Communication Assistants in New Zealand reports
wide support for the scheme, with particular reference to the use of Communication Assistants where
children are concerned.1975 The model has been used for both adult and youth defendants. A study in
the New Zealand youth justice system was recently undertaken, with a focus on reporting the
perspectives of professionals who interact with the CP model.1976 The study concludes:
Professionals were overwhelmingly in support of communication assistance … [and the scheme]
was positively regarded as an innovation that has injected important new knowledge and awareness
into the youth justice system. It was also considered to help the youth justice system function as it
ideally should.1977

15.4.6
However, some comments have been made as to the scope of the term ‘communication
disability’. There is currently some confusion as to whether it refers to all children or to just those
whom have a diagnosed difficulty with communication. The New Zealand Law Reform Commission
has recommended that s 80 of the Evidence Act be amended to make clear that extent to which the
provision applies and who exactly may engage a Communication Assistant.1978

Ibid 300.
Ibid.
1971 R v Aitchison [2017] NZHC 3222, [1].
1972 R v Hetherington [2015] NZCA 248 [21] (White, Keane and Wylie JJ).
1973 Ibid.
1974 Kirsten Hanna and Emily Henderson, Chief Victims’ Adviser to Government, Child Witnesses in the NZ Criminal
Courts: Issues, Responses, Opportunities (Report, 2017) 19.
1975 Kirsten Hanna et al, ‘Questioning Child Witnesses: Exploring the Benefits and Risks of Intermediary Models in
New Zealand (2012) 20(4) Psychiatry, Psychology and Law 527, 539.
1976 Kelly Howard, Clare McCann and Margaret Dudley, ‘“It’s Really Good … Why Hasn’t It Happened Earlier?”
Professionals’ Perspectives on the Benefits of Communication Assistance in the New Zealand Youth Justice
System’ (2020) 53(2) Australian and New Zealand Journal of Criminology 265.
1977 Ibid 270.
1978 New Zealand Law Commission, Justice Response to Victims of Sexual Violence: Criminal Trials and Alternative Processes
(Report No 136, December 2015) 82 [4.109].
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15.5

New South Wales

15.5.1
The NSW legislation broadly provided for the provision of intermediaries under sections
275B and 306K of the Criminal Procedure Act 1986 (NSW).1979 However, it is unclear how often these
provisions were used (SALRI understands the role was little utilised under these sections).1980
15.5.2
There were various suggestions to introduce an intermediary scheme in NSW. The
Ombudsman, for example, argued:
[S]uch a model has a clear capacity to reduce the attrition of matters involving vulnerable witnesses
from the criminal justice system, including children… The use of intermediaries not only has the
capacity to make the investigation and court process less stressful for vulnerable witnesses, it also
has the potential to improve the justice outcomes through enabling witnesses to give evidence
who may not otherwise have been considered capable of doing so.1981

15.5.3
The focus on the use of intermediaries at trial came to the forefront in 2015 when an
intermediary scheme using ‘children’s champions’ was introduced in NSW. 1982 The Pilot ran for a
period of three years in the Newcastle and Sydney District Courts (and has since been renewed). The
role is strictly independent and impartial, with the role of the intermediaries being to ‘facilitate
communication with child witnesses in police interviews with children and with child witnesses at court
in the prosecution of prescribed child sexual assault offences’. 1983 Intermediaries are subject to a
detailed Procedural Guidance Manual that sets out the rationale, expectations and requirements of their
role.1984
15.5.4
In mid-2017, the University of New South Wales undertook an evaluation of the
1985
scheme, and then undertook a further evaluation the following year.1986 In its report of 2017, the
University found that ‘[s]takeholders expressed overwhelming support for the objectives of the Pilot
and their experience of its implementation’.1987 It also found that the scheme had been implemented
well and that the scheme was highly valued by the community.1988

The witness intermediary scheme was introduced by amending the Criminal Procedure Act 1986 (NSW) by way of
the Criminal Procedure Amendment (Child Sexual Offence Evidence Pilot) Act 2015 (NSW) cl 89(3).
1980 See also Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant
Scheme for Tasmania? (Issues Paper No. 22, May 2016) 38 [4.2.19].
1981 New South Wales Ombudsman, Responding to Child Sexual Assault in Aboriginal Communities (Report, January
2013) 149, 168. See also at: 7.
1982 Penny Cooper and Michelle Mattison, ‘Children’s Champions: Getting the Best Evidence from Child
Complainants in Sex Abuse Cases’ (2016) (December) Australian Police Journal 199, 203.
1983 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 43.
1984 Victims Services, NSW Government, Children’s Champion (Witness Intermediary) Procedural Guidance Manual
(Guidelines, April 2019). SALRI would commend the preparation of a similar official, detailed protocol reflecting
latest best practice as part of any future South Australian CP model.
1985 Judy Cashmore et al, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Process Evaluation Report,
July 2017).
1986 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018).
1987 Judy Cashmore et al, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Process Evaluation Report,
July 2017) 11.
1988 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 77.
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The initial view of the NSW intermediary model, as expressed to the Child Abuse Royal
Commission, was also positive. The NSW police noted its benefits, notably for the vulnerable
victim and their families.1989 Gina O’Rourke of the NSW DPP stated:
[S]peaking for myself, the defence counsel have really come on board. They are very open to
suggestions. The ones that may have been a little bit hesitant at the beginning — at the beginning,
when they saw the use of a witness intermediary and how they can actually assist defence as well
in getting a clear question and answer back from the child, they have really embraced, in my
experience, the whole pilot scheme itself, including the use of the witness intermediaries, once it
has been made clear to them that they are impartial and they are not a tool for the prosecution.1990

15.5.5

Ms Hall, a NSW barrister, noted:
Certainly my experience has been that both parties, both defence and Crown, have been very open
to the assistance of the witness intermediary. I think the use of the terminology ‘witness
intermediary’ rather than ‘children's champion’ is one that is encouraging defence counsel to see
the witness intermediary as what they are intended to be — that tool of communication to enable
the witness to give the evidence in a succinct fashion and in a way that enables that communication.
So the use of the term ‘witness intermediary’, which, in my experience, is what has been happening
at court, is one that is very positive. Once people understand the role of the witness intermediary,
they have really embraced it. Some counsel who have no experience with witness intermediaries
might find themselves a bit challenged by some of the rulings, so they then have a short
opportunity to discuss with the witness intermediary a way that they could redraft their questions
to make them more appropriate in the circumstances. That's very positive as well. 1991

15.5.6
In 2018, the scheme continued to impress interested parties in the final evaluation. A
police officer is quoted in the Report, stating:
To have an intermediary is of such great benefit as the questions that are asked and accepted by
the court in the pre-recordings are such that the child can understand them properly … court is
not an environment for ‘game playing’ especially where children are involved. So the more
assistance the child victim can get the better.1992

15.5.7
There were some cautionary voices.1993 However, this was a minority view in the NSW
evaluation. Police participants in the evaluation viewed the use of witness intermediaries as a positive

Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Peter Yeomans, 29 November 2016) 23926–7.
1990 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Gina O’Rourke, 29 November 2016) 23916–17.
1991 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Sharyn Hall, 29 November 2016) 23917–18.
1992 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 111. The police praise for the input of a CP is a recurring theme. The 2015
Northern Ireland Review also found strong police praise. ‘Police officers have described them as “invaluable”, “I
cannot sing their praises high enough”, “RIs are nothing but a benefit”, etc’: Department of Justice, Northern Ireland
Registered Intermediaries Schemes Pilot Project (Post Project Review, January 2015) 27.
1993 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 51, 57. One defence lawyer, for example, was frank about the advantage to the
accused in an adversarial system of a child witness being confused and unclear. They said ‘some of the time, the
problem about this adversarial system is that the defendant doesn't necessarily have an interest in ensuring that
the child gives the best, reliable evidence, and they want to press on because the evidence that they're getting is of
assistance to them. That's an evaluative judgement around, “Well, do you want the best evidence, or do you want
1989
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initiative, and as fair to both the child and the accused. ‘A recurring comment was that witness
intermediaries “level the playing field’, because they help children understand the questions, so
obtaining the most accurate evidence possible in ‘fairness’ to both parties.’1994 Both prosecution and
defence lawyers and witness intermediaries also saw the value of intermediaries and said that a child
with an intermediary in court was more likely to feel less stressed and to provide better evidence.1995
15.5.8

The 2018 Report significantly observed:
Overall, the feedback from the legal and non-legal professionals and parents who participated in
the evaluation strongly supports the use of witness intermediaries in child sexual assault matters.
Witness intermediaries are seen to be making an important and unique contribution in facilitating
questioning and communication with child witnesses by police and at court.1996

15.5.9
Feedback regarding the effectiveness of this scheme has proved positive1997 and the CP
role is regarded as having worked well in NSW.1998 Judge Traill, one of the two resident judges assigned
to the pilot has said: ‘We’ve had amazing results. I think both sides, the Crown and the defence, can
see the benefit in it, and that’s been the most probably heartening part of the pilot, to see how the
defence bar have got on board and embraced it.’1999 The NSW Mental Health Commission has noted
that ‘[w]itness intermediaries can play a crucial role in communicating the information needed to enable
a vulnerable witness to be a meaningful participant in the judicial process’.2000
15.5.10
However, the NSW scheme is not without concerns.2001 It remains limited in scope and is
confined to Sydney and is still to be extended to regional areas. It is not open to suspects or accused.

the evidence that the accusatorial system produces?”’: at 57. It is important to note the bulk of the views to the
NSW evaluation, even from defence lawyers, were favourable as to the role and input of an intermediary.
1994 Ibid 51.
1995 Ibid 55.
1996 Ibid 43.
1997 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Gina O’Rourke, 29 November 2016) 23896, 23925, 23930.
1998 See, for example, Penny Cooper, ‘A Double First in Child Sexual Assault Cases in NSW: Notes from the First
Witness Intermediary and Pre-Recorded Cross-Examination Cases’ (2016) 41(3) Alternative Law Journal 191; Elise
Worthington and Alex McDonald, ‘New Court Pilot Program Helps Child Sex Abuse Victims to Give
Evidence’, ABC News (online, 2 October 2017) <https://www.abc.net.au/news/2017-10-02/child-sex-abusevictims-helped-by-new-court-pilot/9007220>; Judy Cashmore et al, Victims Services, Evaluation of the Child Sexual
Offence Evidence Pilot (Process Evaluation Report, July 2017); Judy Cashmore and Rita Shackel, Victims Services,
Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018).
1999 Elise Worthington and Alex McDonald, ‘New Court Pilot Program Helps Child Sex Abuse Victims to Give
Evidence’, ABC News (online, 2 October 2017) <https://www.abc.net.au/news/2017-10-02/child-sex-abusevictims-helped-by-new-court-pilot/9007220>.
2000 Law Council of Australia, Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘The
Criminal Justice System’ (Issues Paper, 17 August 2020) 39 [113].
2001 There is disquiet over the term ‘children’s champion’. As the 2018 NSW evaluation noted: ‘The Pilot evaluation
found unanimous support for removing the term ‘Children’s Champions’ from the legislation and discontinuing
its use. Concerns were raised that the term ‘Children’s Champions’ is misleading and confusing, and misconstrues
the role of the witness intermediary which is to be an impartial officer of the court. This amendment is seen as
urgent to ensure that acceptance of the special measures is not prejudiced particularly among defence lawyers.
Witness intermediaries are not advocates for the child nor are they child witness supporter’: Judy Cashmore and
Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation Report,
August 2018) 43.
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SALRI notes the apparent success of the NSW intermediary model to date, but its limited
implementation is relevant and the model is crucially still to be extended to regional and rural NSW.
15.6

Victoria

15.6.1
The Intermediary Pilot Program was introduced in Victoria after the 2016 Report of the
Victorian Law Reform Commission (‘VLRC’). 2002 The VLRC’s report highlighted a need for
intermediaries for vulnerable persons during both investigation and trial.2003
15.6.2

The VLRC was unconvinced of objections to an intermediary scheme. It observed:
[T]here could be concern that intermediaries may undermine the principle of party control over
the presentation of evidence to the court and the ability of the accused to test the prosecution’s
evidence … Rather, their function has been described as aiming to remedy an ‘illegitimate
advantage’ over a particularly disadvantaged witness. Creating doubt about a victim’s testimony is
a legitimate aim of cross-examination but it must be done in a manner that is also fair for children
and people with disabilities and does not exploit vulnerability. Professionalism, impartiality,
comprehensive guidance, detailed assessment procedures, appropriate jury directions and ground
rules hearings are central to ensuring that the role of an intermediary does not undermine fairness
to the accused.2004

15.6.3

SALRI finds these observations compelling.

15.6.4
The role, function and appointment of intermediaries in Victoria is governed by Div 2 of
Part 8.2 of the Criminal Procedure Act 2009 (Vic). Section 389H provides for the establishment of a panel
of suitably qualified persons who can be appointed as intermediaries, with s 389I outlining the
intermediary’s role, namely: to communicate or explain to a witness for whom an intermediary is
appointed, questions put to the witness to the extent necessary to enable them to be understood by
the witness; and to communicate or explain to a person asking questions of a witness for whom an
intermediary is appointed, the answers given by the witness in reply to the extent necessary to enable
them to be understood by the person. Section 389I designates an intermediary as an officer of the
court and confirms their duty to act impartially. Where an intermediary is used, the evidence of the
witness must be given in the presence of the intermediary and in circumstances where the court,
lawyers and jury (if and where applicable) are able to see and hear the witness giving evidence, including
any assistance given by the intermediary. The court and lawyers must also be able to communicate with
the intermediary during this process.2005

Victorian Law Reform Commission, The Role of Victims and Crime in the Criminal Trial Process (Report, August 2016).
Ibid 167-173 [7.194]–[7.236], 174, recommendations 30, 31. See also Tasmania Law Reform Institute, Facilitating
Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report, 2018) 63 [4.2.42].
2004 Victorian Law Reform Commission, The Role of Victims and Crime in the Criminal Trial Process (Report, August 2016)
173 [7.234]–[7.235]. See also Phoebe Bowden, Terese Henning and David Plater, ‘Balancing Fairness to Victims,
Society and Defendants in the Cross-Examination of Vulnerable Witnesses: An Impossible Triangulation?’ (2014)
37(3) Melbourne University Law Review 539.
2005 See Ffyona Livingstone Clark, Submission No 43 to Victorian Law Reform Commission, Improving the Response of
the
Justice
System
to
Sexual
Offences
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_43_Livingstone_Clark_final.pdf>.
2002
2003
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15.6.5
The Victorian Intermediary Pilot Program has been widely viewed as successful, despite
some initial reservations.2006 The role has been widely used.2007 Intermediaries have been described as
‘little short of revolutionary’ in that they introduced ‘a new participant in the criminal trial process’.2008
The intermediary role has now been made permanent in Victoria after the success of the pilot.
15.6.6
In 2019, the Royal Commission into Institutional Responses to Child Sexual Abuse
included in its report several case studies that relayed the experiences of participants in the Intermediary
Pilot Program. One of these studies involved the experiences of a young woman with cognitive
impairment. The study reported that the woman ‘faced significant barriers in being able to
communicate to the best of her ability in the court environment.’2009 To assist her in communicating
with the court, an intermediary prepared a report which included a number of recommendations. These
recommendations were then discussed at a ground rules hearing, and all recommendations were
accepted by the judge. According to the case study, the recommendations ‘ensured that [the young
woman] was able to give clear and coherent evidence’.2010
15.6.7
The Victorian courts have also supported for the Intermediary Pilot Program. In DPP v
Ward (a pseudonym), 2011 Maxwell P and Redlich J (with whom Whelan J agreed) endorsed the
introduction of an intermediary scheme in Victoria and raised its benefits, referring specifically to the
VLRC’s 2016 report.2012 The court highlighted the importance arising from both basic fairness and
compliance with the venerable rule in Browne v Dunn 2013 for child witnesses to not be bullied or
bamboozled and to properly understand any questions and to be genuinely be able to participate in the
proceedings.2014 The court explained how the rule in Brown v Dunn should be adjusted in this context.
15.6.8
The County Court has described the intermediary pilot as ‘successful’ and supported its
extension and expansion.2015 The Court gave two examples of where the intermediary had allowed a
vulnerable witness to give evidence as effectively as possible.2016 The County Court added:
It has enabled complainants with complex needs to receive better support and assisted
practitioners to ask more appropriate questions. This has resulted in complainants being able to

Victorian Law Reform Commission, The Role of Victims and Crime in the Criminal Trial Process (Report, August 2016)
169 [7.203].
2007 Knowmore’s helpful submission to SALRI noted that Victoria’s Intermediaries Pilot Program commenced in July
2018. As of October 2020, the program had received 1,032 requests for assistance from Victoria Police and the
courts.
2008 Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s Intermediary Pilot
Program’ (2019) 43(5) Criminal Law Journal 325, 337.
2009 Victorian Government, Victorian Government Annual Report 2019: Royal Commission into Institutional Responses to Child
Sexual Abuse (Report, December 2019) 17.
2010 Ibid.
2011 [2017] VSCA 37, [104]–[108].
2012 Victorian Law Reform Commission, The Role of Victims and Crime in the Criminal Trial Process (Report, August 2016)
167–73 [7.194]–[7.233].
2013 (1893) 6 R 67.
2014 ‘It is now generally accepted if justice is to be done to vulnerable witnesses and also to the accused, a radical
departure from the traditional style of advocacy will be necessary. Advocates must adapt to the witness, not the
other way around’: R v Lubemba [2014] [2015] 1 WLR 1579, [45].
2015 County Court of Victoria, Submission No 59 to Victorian Law Reform Commission, Improving the Response of the
Justice
System
to
Sexual
Offences,
10
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_59_County_Court_of_Victoria_final.pdf>.
2016 See also below [15.6.13].
2006
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provide their best evidence. In some instances, it has meant complainants have provided evidence
when they might not have otherwise done so.2017

15.6.9
Judge Sexton told SALRI in consultation that the CP role and ground rules hearings are
‘largely working well’ in Victoria (though some issues remain). Judge Sexton added that three years
after the pilot began, there is widespread acceptance and understanding of the program.
15.6.10
The Victorian DPP has noted that ‘significant progress has been made in this respect in
recent years. The introduction of intermediaries and Ground Rules Hearings have contributed
significantly to the understanding of lawyers and the judiciary of the impact of sex offending on
children.’2018
15.6.11
The Supreme Court of Victoria has also supported the introduction of intermediaries and
ground rules hearings, describing it:
as a process which brought together the judiciary and profession with international experts and
professionals from other fields to build understanding of the process and integrate it into the
practical workings of the criminal justice system and remove barriers. The benefits of these
collaborative efforts have been demonstrated and within the bounds of the appropriate role of
members of the judiciary, the Court is pleased to be able to contribute to them.

15.6.12

The Victorian CP model has been supported elsewhere.2019

15.6.13
The following are two examples of when intermediaries in Victoria have assisted
complainants to give their evidence as effectively as possible:2020

County Court of Victoria, Submission No 59 to Victorian Law Reform Commission, Improving the Response of the
Justice
System
to
Sexual
Offences,
10
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_59_County_Court_of_Victoria_final.pdf>.
2018 Office of Public Prosecutions Victoria, Submission No 63 to Victorian Law Reform Commission, Improving the
Response of the Justice System to Sexual Offences (12 February 2021) 3 <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_63_Office_of_Public_Prosecutions_final.pdf>.
2019 See, for example, Natalia Antolak-Saper and Hannah MacPherson, ‘Vulnerable Witnesses and Victoria’s
Intermediary Pilot Program’ (2019) 43(5) Criminal Law Journal 325, 338 (‘a significant milestone in Victoria’s efforts
to ensure that the criminal justice system accommodates and protects those with limited comprehension and
communication skills’); Liberty Victoria, Submission No 53 to Victorian Law Reform Commission, Improving the
Response of the Justice System to Sexual Offences (25 January 2021) [24]–[25] <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_53_Liberty_Victoria_final.pdf>; Knowmore, Submission No 22 to Victorian
Law Reform Commission, Improving the Response of the Justice System to Sexual Offences (23 December 2020) 12
<https://www.lawreform.vic.gov.au/wp-content/uploads/2021/07/Sub_22_Knowmore_Legal_final.pdf>;
Victims of Crime Commissioner, Submission No 45 to Victorian Law Reform Commission, Improving the Response
of the Justice System to Sexual Offences (January 2021) 39, 64–6, recommendation 18,
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_45_Victims_of_Crime_Commissioner_final.pdf>; Springvale Legal Centre,
Submission No 55 to Victorian Law Reform Commission, Improving the Response of the Justice System to Sexual Offences
(29
January
2021)
15
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_55_Springvale_Monash_Legal_Service_final.pdf>; Sexual Assault Services
Victoria. Submission No 17 to Victorian Law Reform Commission, Improving the Response of the Justice System to Sexual
Offences
(December
2020) 29
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_17_Sexual_Assault_Services_Victoria_-final.pdf>; Patrick Tidmarsh and Dr
Gemma Hamilton, Submission No 44 to Victorian Law Reform Commission, Improving the Response of the Justice
System
to
Sexual
Offences,
6,
7,
8,
13
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_44_Tidmarsh_Hamilton_final.pdf>.
2020 County Court of Victoria, Submission No 59 to Victorian Law Reform Commission (above n 2017), 11-12.
2017

328

Case 1 (*Name changed to protect identity)
Kate*, an adult with an intellectual disability, gave evidence during a court case from a remote witness room with the
assistance of an Intermediary.
Kate was highly anxious about the court process. The intermediary conducted a formal assessment that suggested
Kate presented as a shy person who wanted to please others and that she demonstrated a literal interpretation of
spoken language and concrete thinking. The Intermediary was able to assist Kate when she gave her evidence,
including through:
•

implementing strategies to help her regulate her emotional state

•

indicating to the court when she needed to take a break

•

providing visual reminders of her response options when she became unsure, such as 'I don't understand',
‘can you repeat the question’, ‘I don't know’ or ‘I don't remember’.

The assessment also assisted Counsel to structure questions in simple and concrete terms so they could be readily
understood by Kate. While she found giving evidence stressful, Kate was pleased that she had given her evidence and
reported she felt she had done a good job with the assistance of an Intermediary.
Case 2 (* Name changed to protect identity)
Jason* was an 18 year old who had been diagnosed with a mild intellectual disability and moderate-severe language
disorder ….
Jason also had a history of polysubstance abuse … as well as significant anxiety. Jason lived in rural Victoria with few
supports and was extremely anxious about travelling outside of his community.
…
The Intermediary travelled to the country to assess Jason in person. During the assessment Jason covered his head
with his jumper and hid behind his sibling, unable to engage. Eventually Jason answered some simple closed questions
and stated that he did not want to enter the building, and so the informal assessment took place in a carpark. Jason
left after 15 minutes. The Intermediary organised to meet with Jason a second time, to gather some more information
and attempt to develop rapport. Jason was able to remain in that assessment for a little over 15 minutes before leaving.
During the assessment Jason was highly anxious and largely monosyllabic in his responses to questions.
An assessment report was prepared, and discussed at the Ground Rules Hearing, where all recommendations were
accepted by the Judge. The Ground Rules for Jason’s Special Hearing included:
•

giving evidence later in the morning consistent with his sleep cycle

•

he was able to wear a hood that covered his face and to face away from the camera

•

questions were to be very simple requiring only short responses of 1–3 words

•

he was offered breaks every 15 minutes

•

provision was made for him to use visual aids or for the Intermediary to communicate his answers
if needed

•

a visual timeline was developed to help orient him when answering questions, and the duration of
questioning was limited to 1 hour or less.

Jason was able to give his evidence clearly, with little need for Intermediary intervention and left the remote witness
facility exclaiming ‘I did it!’
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15.7

Tasmania

15.7.1
The intermediary scheme in Tasmania is one of the most recent schemes to be
implemented, with the pilot commencing on 1 March 2021. 2021 Under this scheme, witness
intermediaries are available to certain witnesses in cases relating to sexual offences and homicide. The
scheme is not open to suspects or accused in Tasmania,2022 a fact that drew some critical comment in
SALRI’s trip to Tasmania. The absence of accused was explained to SALRI by the Tasmanian
Department of Justice on the basis that ‘Rome is not built in a day’ and rather than try and roll out the
scheme from day 1 to all parties, as was tried without much success in South Australia, it is preferable
to get the scheme up and running and embedded before extending it.2023
15.7.2
Given the Pilot has been launched only recently, there has not been ample opportunity
for an evaluation as to the effectiveness of Tasmania’s scheme. The initial use of the scheme has been
notable. SALRI has been told:
[W]e have now had witness intermediaries participate in two Supreme Court trials and one
Magistrates Court hearing.
We have had over 220 referrals, the majority of which have been from Tasmania Police which is
very exciting to us and we are looking forward to those matters filtering through the Court system.
We are about to run another EOI process targeting potential intermediaries to work in the North
and North West.

15.7.3
The Tasmanian scheme will be in operation for a minimum of three years, at which time
its effectiveness will be evaluated.2024
15.8

Summary of Efficacy

15.8.1
The use of the CP role and its wider benefits, drawing on the UK and other experiences
of the model, were emphasised by the Child Abuse Royal Commission. The Commission observed:
We heard that the introduction of the Registered Intermediary Scheme in England and Wales has
not only allowed many people to give evidence who otherwise might have been deemed unable to
do so but also, over time and with support from senior members of the judiciary, it has encouraged
a cultural change at the Bar, recognising that eliciting evidence from vulnerable witnesses requires
skill and planning and that traditional approaches have prevented these witnesses from providing
evidence at all … the frequent exposure to the assistance that can be provided by an intermediary

Tasmania’s recent Witness Intermediary Scheme Pilot was introduced under the Evidence (Children and Special
Witnesses) Amendment Act 2020 (Tas). See also Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An
Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018).
2022 However, as was raised during SALRI’s visit, notably in discussion with Justice Wood of the Tasmanian Supreme
Court and Michael ‘Hilly’ Hill, the former Chief Magistrate, the court has the inherent power to appoint an
intermediary for an accused if necessary to secure a fair trial. See also R (P) v West London Youth Court and another
[2006] 1 WLR 1219; C v Sevenoaks Youth Court [2010] 1 All ER 735, [15]–[17]; R v Head [2009] EWCA Crim 1401.
See also above [15.3.14]–[15.3.29].
2023 SALRI acknowledges the validity of this view, but still prefers the view that any CP scheme should be available,
even as part of any pilot, to accused as well as victims and witnesses. See also above [1.5.18]–[1.5.20].
2024 Tasmanian
Government, Department of Justice, Witness Intermediary Scheme Pilot (Web Page)
<https://www.justice.tas.gov.au/witness-intermediary-scheme-pilot>.
2021
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has assisted in generating cultural change throughout the legal profession regarding the
appropriateness of courtroom questioning, particularly in relation to children and people with
disability.2025

15.8.2
There remain concerns over the role and operation of intermediaries.2026 The prospect of
an intermediary intervening in the trial to raise an inappropriate question is somewhat of a novel
concept in an adversarial system and one that may find cultural obstacles.2027 The Queensland Bar
Association, for example, has been dubious of the concept of intermediaries:
The Association notes the emergence of the role of intermediaries for certain complainants during
the investigation and trial process and will look with interest at the experience of the trial of such
a scheme in New South Wales. We would caution against recommending that similar measures be
implemented across the board before that trial has been in place for some time and has been
properly assessed and scrutinised … The introduction of an individual (such as an intermediary)
who has a much more significant, active role in assisting the complainant to give their evidence
both during their recorded interview with Police and later in court is a significant change to the
existing practice. It is the role of the trial judge to ensure that questioning of witnesses is conducted
fairly. It remains the view of the Association that any alteration of the present position should be
attended by great care and should be pursued only if very strong evidence supports any such
proposed alteration.2028

15.8.3
However, it is significant that the CP role is now accepted in England (and seemingly in
both NSW and Victoria). 2029 SALRI notes that, although not a complete solution to the issues
confronting vulnerable persons within the justice system, the value of the CP’s role to assist parties
with complex communication needs to more effectively participate in legal proceedings and provide
their best evidence is now well-documented.
15.8.4
SALRI considers it is unnecessary to resolve the question of if and to what extent a CP
should be permitted to intervene in a trial. It will depend on the particular case and the particular CP
and especially the particular complex communication need. This issue is preferably dealt with at the
ground rules hearing as to the precise role of the CP at any trial.

Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) 96, 98.
Kirsten Hanna and Emily Henderson, Chief Victims’ Adviser to Government, Child Witnesses in the NZ Criminal
Courts: Issues, Responses, Opportunities (Report, 2017) 31; Martine Powell, Phoebe Bowden and Michelle Mattison,
‘Stakeholders’ Perceptions of the Benefit of Introducing an Australian Intermediary System for Vulnerable
Witnesses’ (2015) 48(4) Australian and New Zealand Journal of Criminology 498.
2027 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 47.
One prosecutor told an earlier study. ‘When we can’t even get judges to rule questions as being oppressive, the
thought that they would allow intermediaries to do so seems incomprehensible’: Martine Powell, Phoebe Bowden
and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing an Australian Intermediary System
for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of Criminology 498, 600.
2028 Bar Association of Queensland, Submission to Royal Commission into Institutional Responses to Child Sexual
Abuse,
Response
to
the
Criminal
Justice
Consultation
Paper
(2
November
2016)
2
<https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/Consultation%20Paper%20%20Criminal%20Justice%20-%20Submission%20-%2010%20Bar%20Association%20of%20Queensland.pdf>.
2029 Anita Mackay and Jacqueline Giuffrida, ‘Implications of the Royal Commission into Institutional Responses to
Child Abuse for the Protection of Vulnerable Witnesses: Royal Commission Procedures and Introduction of
Intermediaries and Ground Rules Hearings around Australia’ (2020) 29(3) Journal of Judicial Administration 136.
SALRI also notes the comments of Judge Sexton that the Victorian model is largely working well.
2025
2026
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15.8.5
One misgiving, also noted to SALRI by several parties in consultation, is the view that the
CP’s role is largely unnecessary (except maybe in dealing with the most acute disability)2030 and an
intermediary is a case of ‘telling your grandmother how to suck eggs’ in that trained and experienced
judges and lawyers need little advice in effectively questioning vulnerable parties, notably children. As
one prosecutor reported in a study by Professor Martine Powell and colleagues:
Assessing the most appropriate questioning standard is our job. One of the ways you come around
kids who’ve got communication difficulties is you spend a lot of time with them working out what
their language abilities are, what sort of questions they can answer, whether they get tired or
distracted quickly. You spend heaps of time doing that so that when you come to call their evidence
you can work out what to ask and the most appropriate way to do it.2031

15.8.6
This premise was widely disputed in SALRI’s research and consultation.2032 SALRI notes
the following pertinent comments of the 2015 official Northern Ireland Review:
The view was also expressed by some that Counsel are experienced questioners and do not
need the assistance of an RI and that Counsel should be provided with an opportunity to
undertake their own expert examination of the individual. The issue is not about the skills
of Counsel generally, rather the need to take account of and be advised about the
communication difficulties of a particular individual and how this can best be addressed
when obtaining evidence at either the police or court stage. The RI’s role is to advise on
this, given their experience.2033

This was the view in consultation to SALRI of the Tasmanian DPP and several other parties.
Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing
an Australian Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of
Criminology 498, 507.
2032 See also above [2.4.1]-[2.4.28].
2033 Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 24.
2030
2031
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Part 16 – The Use of Communication Partners in Civil,
Tribunal and Family Proceedings
16.1

The Need for CPs Outside the Criminal Context

16.1.1
Communication assistance schemes, including the use of witness intermediaries, and
vulnerable witness measures, have typically focused on the criminal justice system. The intermediary
schemes in operation in NSW, Victoria, the ACT, Tasmania and now Queensland provide
intermediaries in a relatively restricted range of witnesses in criminal cases, and in some jurisdictions
the nature of the matter in which an intermediary can be used is narrowed even further.2034
16.1.2
In South Australia, vulnerable witness provisions such as the ability to give evidence by
video recording are restricted to criminal proceedings2035 However, under s 14A of the Evidence Act,
CPs are available in any ‘proceeding’ for a person with a complex communication need.2036 Proceeding
is defined by the Act to crucially include civil or criminal cases.2037 There is therefore no reason in
principle, funding aside, why a CP cannot be used in a civil case in South Australia under the present
law. While the Act only applies to a ‘court’, the flexible nature of tribunal proceedings should also allow
for the use of a communication partner before SACAT and similar bodies.2038
16.1.3
The South Australian volunteer CP scheme was confined to criminal proceedings,
whether in or out of court. It did not extend to civil or family proceedings.2039 However, the need for
communication assistance for witnesses or parties to other kinds of legal proceedings beyond criminal
law was regularly raised to SALRI.2040 It was noted that parties with complex communication needs are
regularly involved in non-criminal proceedings such as family law, guardianship or child protection
matters. Indeed, the nature of these proceedings makes it likely a vulnerable party will be involved.
16.1.4
Skye Kakoschke-Moore of JFA Purple Orange, for example, told SALRI that the use and
implications of an intermediary model are not limited to a criminal court and raise potential wider
application and value to the Youth Court, civil, family law and guardianship proceedings, as well as
before a tribunal, particularly in the NDIS context. A health practitioner saw the value of the CP role
in NDIS and child protection where the terminology and processes are ‘incredibly formal and difficult
for even articulate adult to manage’.

See above Part 15.
Evidence Act 1929 (SA) s 13C.
2036 Ibid s 14A.
2037 Ibid s 4 (definition of ‘proceeding’).
2038 Indeed, SALRI has been made aware of at least a handful of cases in which communication partners have been
used in SACAT hearings.
2039 Jen Jacobs, Communication Partner Service Final Report (Report, 29 February 2020) 3, 7. The question of whether
SACAT and other similar tribunals are a ‘court’ is complex. See Burns v Corbett (2018) 265 CLR 304; Azaara
Perakath, ‘Burns v Corbett (2018) 353 ALR 386 Tribunals and Tribulations: Examining the Constitutional Limits on
the Jurisdiction of State Tribunals’ (219) 40(2) Adelaide Law Review 587; South Australian Law Reform Institute,
Valuable Instrument or the Single Most Abused Legal Document in our Judicial System? A Review of the Role and Operation of
Enduring Powers of Attorney in South Australia (Report No 15, December 2020) 317–19 [7.5.1]–[7.5.7].
2040 The South Australian CP scheme also received 150 requests that were out of scope for CP attendance. These
included requests to assist in family court and other civil matters and to provide emotional support during police
interviews or trials. See Jen Jacobs, Communication Partner Service Final Report (Report, 29 February 2020) 7.
2034
2035
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16.1.5
SACAT members in consultation with SALRI supported the role and use of CPs in
suitable SACAT proceedings, but made the valid point that there is likely to be less need for a CP in
SACAT proceedings than before a court given the expertise and flexible processes of SACT.
16.1.6
A regional service provider with about half of its clients having complex communication
needs suggested to SALRI that there will be more use and application of the CP role outside a criminal
court, especially in a family law and domestic violence context. It is a ‘huge role’. ‘Courts are ‘very
intimidating for people who have never been there.’ The CP role was said to have ‘real ‘benefit’ for
vulnerable clients and ‘will help then navigate and understand the legal system’. Many vulnerable clients
with disability or children are not in a criminal court but still need help in navigating the court system.
There is a need for the CP role from the outset. The service provider noted to SALRI that many
victims of domestic violence never even come close to a court.
16.1.7
The service provider and others observed to SALRI that clients with cognitive impairment
or intellectual disability often have multiple, concurrent health and legal problems, many of which are
civil issues that fall outside the scope of legal assistance services, such as guardianship. Therefore, these
clients are more likely to fall through the gaps of the justice system
16.1.8

One of the service provider’s staff explained the utility of the CP role:
This model has got real benefit, probably even more benefit outside a criminal court context,
which is sometimes overlooked. That is correct, certainly from the client groups that we work
with, whether that be family and domestic violence, homelessness, or the disability space, we find
that clients would really benefit from this service because they might not be going through criminal
matters, but certainly would require some assistance around navigating a process or they’re
involved in a process that might involve family law in particular, and they would particularly benefit
around not providing advocacy but providing support around navigating the system and helping
to understand the process as part of that system.

16.1.9
SALRI was told that people with complex communication needs, including but not
limited to disability, would benefit from the use of CPs in all civil cases, not just those in which parties
are inherently more vulnerable. The provision of this service in these matters would help to ensure
full, equal access to the law for people with complex communication needs.2041
16.1.10
The application of the CP role beyond criminal law has been recognised. In the United
Kingdom, for example, 15 years after the introduction of assistance for vulnerable witnesses before
the criminal courts it was noted that ‘family law was “lagging woefully behind criminal law”’.2042 The
rules that do apply to civil proceedings have been described as ‘passive’ and insufficient to enable the
‘proper participation in civil litigation of those who are … vulnerable’.2043
16.1.11

As Speech Pathology Australia noted to the Disability Royal Commission:

See also, for example, Civil Justice Council, Vulnerable Witnesses and Parties Within Civil Proceedings: Current Position
and Recommendations for Change (Report, February 2020) 4; Laura Sharp and Margaret Ross, Vulnerable Witnesses
(Scotland) Act 2004: Text and Commentary (Dundee University Press, 2007) 73.
2042 Civil Justice Council, Vulnerable Witnesses and Parties Within Civil Proceedings: Current Position and Recommendations for
Change (Report, February 2020) 4.
2043 Ibid 5.
2041
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The benefit of a communication intermediary is not restricted to the criminal justice system, where
there has been a growth in the number of intermediary schemes in Australian jurisdictions in recent
times. Consideration should be given to the use of a communication intermediary when people
with communication difficulties are required to participate in any legal process, such as matters of
family, civil, immigration or industrial law.2044

16.1.12
Witness intermediaries have been allowed in UK civil proceedings,2045 but there is little
awareness of the possibility of this occurring, and confusion about funding options remains an issue.2046
A court user survey in the UK found that 25% of individual claimants in civil courts considered
themselves to have a physical or mental condition.2047 The Civil Justice Council’s report on vulnerable
witnesses in civil proceedings noted that the vulnerability of parties in these proceedings is not
homogenous, and can arise through trauma associated with the subject matter of the proceedings, as
in the criminal system. 2048 The legal language and processes used in civil matters can present as
significant a barrier to parties with complex communication needs as they do in criminal cases.2049
16.1.13
In Scotland, it has been observed that ‘children and mentally ill people can be as vulnerable
as witnesses in any court case”, leading to the introduction of some measures to protect vulnerable
witnesses in civil matters.2050
16.1.14
This section will consider the particular issues arising from the use of CPs in tribunal
hearings and child protection and family law matters, and the general barriers to implementation of a
CP model in civil proceedings as a whole.
16.2

Communication Partners in Tribunals

16.2.1
The potential use of CPs in tribunals was a recurring theme of SALRI’s consultation. In
South Australia, SACAT is the primary tribunal and deals with a number of relevant areas of law,
particularly guardianship. However, SALRI also notes that persons with complex communication
needs can be a party to all kinds of legal proceedings.
16.2.2
The general procedure provisions of the South Australian Civil and Administrative Tribunals
Act 2013 (SA) provides that the tribunal is to ‘take measures that are reasonably practicable’ to:

Speech Pathology Australia, Submission to Royal Commission into Violence, Abuse, Neglect and Exploitation of People with
Disability
(4
July
2021)
23
<https://www.speechpathologyaustralia.org.au/SPAweb/Resources_for_the_Public/Advocacy/Submissions/S
PAweb/Resources_for_the_Public/Advocacy/Submissions.aspx?hkey=569024bd-0280-43cf-a5971be1866c70e6>.
2045 See, for example, Connor v Castle Cement [2016] EWHC 300, Civil Justice Council, Vulnerable Witnesses and Parties
Within Civil Proceedings: Current Position and Recommendations for Change (Report, February 2020) 55.
2046 Civil Justice Council, Vulnerable Witnesses and Parties Within Civil Proceedings: Current Position and Recommendations for
Change (Report February 2020) 55
2047 Ibid 9.
2048 Ibid.
2049 Ibid 10. See also generally Judiciary of England and Wales, Report of the Vulnerable Witnesses and Children Working
Group (Report, February 2015).
2050 Laura Sharp and Margaret Ross, Vulnerable Witnesses (Scotland) Act 2004: Text and Commentary (Dundee University
Press, 2007) 65.
2044
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ensure that parties have an opportunity to understand the nature of the matter under
consideration



ensure the parties understand the nature of any assertions made in proceedings, and the
legal implications of those assertions,



explain to the parties, if requested, any aspect of procedure or any decision or ruling made
by the Tribunal, and



ensure that the parties have the opportunity in proceedings to be heard or have their
submissions otherwise received.2051

16.2.3
This flexibility of proceedings appears to already provide scope for CPs to be present at
SACAT matters, as well as for other forms of communication assistance to be used. SALRI is aware
of CPs, either formally or informally, being used in a number of SACAT proceedings. In consultation,
SALRI received mixed feedback as to how these proceedings ran, and were able to accommodate for
the CP.
16.2.4
Two allied health practitioners working in the youth justice system told SALRI about a
young person they had worked with, who was involved in a SACAT hearing at the same time as a
criminal matter. Because they had been able to identify the young person’s communication needs
earlier, the health professionals were able to advocate for him to have a CP present. The practitioners
were told that space was made at SACAT for the young person to have breaks to discuss issues with
his communication partner.
16.2.5
Interestingly, the health practitioner told SALRI that they were not able to be the
communication partner at SACAT due to a conflict of interest. While the importance of the
independence of CPs was stressed to SALRI by almost all parties to consultation, several parties noted
that this must be balanced with the fact that a person already known to the person with complex
communication needs may be a more suitable communication partner, based on their existing rapport
and understanding. A clearer definition of the CP’s role may assist in ensuring this balance is
maintained.2052
16.2.6
A social worker recounted their experience to SALRI of sitting in on a SACAT hearing
where a separate CP was present to assist a young person with complex communication needs. The
social worker told SALRI that they had to step in at one point during the hearing to inform the SACAT
member that the young person was too shy to express their wishes; information the communication
partner did not provide.
16.2.7
In both of these SACAT cases, SALRI was told that the relevant Department had
provided the funding for the CPs to be used. It appears that this was only possible because of the
identification of complex communication needs during criminal proceedings; if these had not occurred,
it is unlikely the young people would have been able to access a CP.2053

South Australian Civil and Administrative Tribunal Act 2013 (SA) s 43(1).
See also above Rec 8.
2053 The difficulty of identifying complex communication needs in civil proceedings is explored further below. See also
above [2.41]–[2.4.28].
2051
2052
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16.2.8
As part of its consultation, SALRI held a roundtable meeting with a number of SACAT
members, who practice in a range of divisions. At this meeting, SALRI was told that SACAT already
achieve ‘good outcomes’ for parties with complex communication needs because they have skilled
decision makers who are able to draw best evidence from parties appearing before the Tribunal.
16.2.9
SACAT members told SALRI that proceedings in divisions such as guardianship are very
different in nature to criminal proceedings, and that members presiding over such matters routinely
assess the capacity of parties, meet with children before hearings to better understand their needs, and
are often presented with reports about the subject of proceedings and their communication needs.
These reports, SALRI was told, will include notes about appropriate procedure for questioning these
vulnerable parties.
16.2.10
SACAT, SALRI was told, prefer to approach barriers to participation by modifying its
procedures rather than requiring the person with the communication need to modify their
communication. The inherent flexibility of tribunals of course means that SACAT is more equipped
to do so than a court would be. Adopting this approach, SACAT members told SALRI there have
been very few cases in which they felt communication was compromised.
16.2.11
However, SACAT members did see the utility in the CP role for certain subsets of its
caseload. For people with complex disabilities such as acquired brain injuries, it was felt that an expert
may be better placed to assist with communication. Additionally, SACAT members saw a use in the
role for Aboriginal people appearing before the tribunal, whose communication needs it was said often
go beyond what can be taught in cultural competence training. An Aboriginal CP may be better placed
to address issues such as the hesitancy of many Aboriginal people to engage with the legal system,
particularly in matters such as guardianship and child protection which evoke the intergenerational
trauma of the Stolen Generations.2054
16.2.12
SALRI accepts the cogency of the SACAT members’ views that, due to the inherent
flexibility in its procedure, and the specialised role and expertise of its member, SACAT is likely to be
better equipped than courts to deal with complex communication needs. SALRI further accepts that
there are many parties with communication needs who may be able to participate in SACAT
proceedings effectively and give their best evidence when provided with the assistance SACAT itself
is already providing.
16.2.13
However, based on the views expressed by health practitioners experienced in working
with people with complex communication needs, as well as the SACAT member’s own contentions,
there are parties to SACAT matters who will still need the assistance of a CP. SALRI therefore suggests
that CPs should be made available to parties with complex communication needs appearing before a
tribunal.

2054

See also above [6.2.11], [6.6.14], [6.6.18].
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16.3 Communication Partners in the Family and Federal Circuit
Court2055
16.3.1
The application and implications of the CP role to family proceedings was raised in
SALRI’s consultation.2056 The Family Courts are regularly faced with allegations of sexual abuse, assault
or domestic violence, and many vulnerable witnesses and parties, such as the victims of domestic
abuse.2057 It is only relatively recently that the Family Courts have recognised and acted upon what was
perceived to be a failure to appropriately assist vulnerable parties and witnesses.2058
16.3.2
In 2014, the President of the English Family Court stated that the family justice system
lagged behind the criminal justice system in the practices and procedures available to support
vulnerable parties and witnesses.2059 The President elaborated:
We must be cautious before we rush forward to reinvent the wheel. A vast amount of thought has
gone into crafting the arrangements now in place in the criminal courts … We need to consider
the extent to which this excellent work can be adapted for use in the Family Division and the
Family Court.2060

16.3.3
The need to extend special measures in the criminal courts, including intermediaries, to
family law proceedings has been noted, at least in an English context.2061 Munby LJ observed:
[T]here is a pressing need for us to address the wider issue of vulnerable people giving evidence in
family proceedings, something in which the family justice system lags woefully behind the criminal
justice system. This includes the inadequacy of our procedures for taking evidence from alleged
victims, a matter to which Roderic Wood J drew attention as long ago as 2006.2062

As of 1 September 2021, the Family Court of Australia and the Federal Circuit Court of Australia ceased to exist
and will operate as one Court known as ‘Federal Circuit and Family Court of Australia’.
2056 As the Family and Federal Circuit Court operates under federal jurisdiction any CP scheme implemented in South
Australia would not be able to include use of the scheme in this Court and therefore falls outside of the direct
scope of this report. SALRI however acknowledges the significant number of contributions in its consultation
which remarked on the importance of families being assisted at the Federal level and therefore encourages the
sharing of information between the State and Federal Courts where a CP has been utilised at the State level for a
person who has further proceedings at the Federal level.
2057 Civil Justice Council, Vulnerable Witnesses and Parties with Civil Proceedings: Current Position and Recommendations for
Change (Consultation Paper, August 2019) 20 [52].
2058 See generally H v L and R [2007] 2 FLR162.
2059 The English family courts do not face the same constitutional complications as Australia and deal with both the
types of issues as are heard before the Family and Federal Circuit Court of Australia and the child protection issues
as heard before the state courts in Australia.
2060 Sir James Munby, President of the English Family Division, quoted in Judiciary of England and Wales, Report of
the Vulnerable Witnesses and Children Working Group (Report, February 2015) 2 [1].
2061 Penny Cooper, ‘Child Witnesses in Family Proceedings: Should Intermediaries be Showing Us the Way?’ (2011)
41 (April) Family Law 397, Alison Brammer and Penny Cooper, ‘Still Waiting for a Meeting of Minds: Child
Witnesses in the Criminal and Family Justice Systems’ [2011] (12) Criminal Law Review 925; Judiciary of England
and Wales, Report of the Vulnerable Witnesses and Children Working Group (Report, February 2015).
2062 Sir James Munby, President of the English Family Division, The Process of Reform: The Revised PLO and the Local
Authority, View from the President’s Chambers [2014] Fam Law 978, 981. See also H v L and R [2006] EWHC 3099
(Fam).
2055
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16.3.4
Unlike the UK where there is no longer any presumption against children testifying in
family proceedings,2063 SALRI understands that children do not give direct evidence in the Family and
Federal Circuit Court in Australia. Evidence from children in these proceedings is obtained through
experts who provide reports to the court and those experts can then be called to give further evidence
at a trial.
16.3.5
One solicitor, Kaela Dore, saw the value of the CP role in family proceedings but in a
limited context. She considered that that there may be utility in using CP’s in circumstances where
children are required to attend on Family Consultants or Independent Children’s Lawyers (‘ICL’).2064
It is particularly important to note that Family Consultant reports will consider, along with a number
of other factors, the wishes of a child and often children feel compelled to ‘take side’ with one parent
or are coached in what answers to provide. The use of an intermediary may arguably assist children in
these types of consultations.2065 This will especially apply if the child has a complex communication
need beyond the fact of their young age.

Youth Court (Child Protection Division)
16.3.6
There has been use of intermediaries outside a criminal law context in England, but owing
to funding and other issues it has been ‘rare’.2066 However, there have been examples. In a family (or
what would be called child protection in Australia) case, Newcastle City Council v WM,2067 the trial judge
described the two intermediaries as ‘excellent’, and as having performed their role ‘with great skill and
discretion’. The judge said he was ‘indebted’ to the intermediary for enabling the mother, who suffered

Re W [2010] 1 WLR 701.
An independent children’s lawyer (‘ICL) can be appointed by the Family and Federal Circuit Court to represent a
child’s best interests where the child needs to have their own representation in the proceedings to ensure that their
best interests are the paramount consideration. The decision to appoint an ICL is made on a case by case basis
and some consideration for whether an ICL should be appointed include: extreme domestic violence; drug
problems; and an intractable conflict between the parents. To be appointed as an ICL a lawyer who practices in
family law must undertake a specialist training course and regular ongoing professional development. The panel
of ICL’s is maintained by the Legal Services Commission to ensure those acting in this role are suitably qualified
and have sufficient experience. While a lawyer acting for a parent in family law proceedings will usually not speak
to a child, especially not in court, but also outside court, and it is largely considered inappropriate for them to do
so, ICL’s will meet with children depending on their age and the issues before the Court. The primary role of the
ICL is to advocate for the children, obtain information to assist the Court in the consideration of the best interest
of the child, and, where appropriate, directly convey the children’s wishes to the Court. Similarly, it is one of the
roles of the Family Consultant to speak to the children and prepare a Report that sets out the views of the child,
the basis of those views and what, regardless of those views, is likely to be in the best interests of the child. The
role of both the ICL and lawyers for the parents in the family law system may be to cross examine a Family
Consultant to question their findings and reasoning. At no time however is the child ever cross examined by any
lawyer in the course of a trial.
2065 SALRI notes however that the Family Consultants employed by the Courts or who undertake these reports on a
private basis all have specialist training which would qualify them to undertake the role of a CP if they wished to
do so. Therefore, unless a child had a specific communication need which was outside the expertise of the Family
Consultant, SALRI is of the view the CP may provide little practical guidance. The main issue would be ensuring
the Court, ordering the report, was made aware of the communication need of the child, or any family member
being interviewed for the report, to ensure an appropriate expert was appointed to undertake the interviews.
2066 Civil Justice Council, Vulnerable Witnesses and Parties with Civil Proceedings: Current Position and Recommendations for
Change (Consultation Paper, August 2019) 43 [107].
2067 [2015] EWFC 42.
2063
2064

339

from learning disabilities and spoke English as a second language, ‘to participate in the process as fully
and effectively as could possibly be achieved’.
16.3.7
The use of an intermediary was permitted in the civil court in Connor v Castle Cement &
Others.2068 Intermediaries have also been used in English family and child protection proceedings.2069
16.3.8
The South Australian Commissioner for Children and Young People, the Commissioner
for Aboriginal Children and Young People, many legal practitioners, interested parties, Aboriginal
community members and service providers told SALRI of the benefit of implementing the CP role in
the child protection system, both in and out of court. It was suggested that the CP role could usefully
extend to not only children, but also parents with a complex communication need. In fact, it was noted
that within this context often the whole family has a complex communication need compounded by
their individual needs. Indeed, an unexpected feature of SALRI’s consultation was the fact that child
protection issues were often raised first and seen as a top priority to SALRI by consultees and the
consultees saw the value of the CP role in this context.
16.3.9
It was emphasised to SALRI that child protection cases are of significant concern to
Aboriginal communities, and that it is not just the children who would benefit from communication
assistance. SALRI was told that many Aboriginal parents involved in child protection proceedings do
not understand their obligations or what is being asked of them. Ms Dore identified further problems
for persons with disability and members of Aboriginal and multicultural communities caught up in the
child protection system, including where their lack of access to online information and resources makes
it even harder to access the same information that others in the system may be able to utilise.
16.3.10
Ms Dore saw real value of the CP role in the child protection system for these parents
and children. She noted the drastic powers and implications of the child protection system, especially
if a child is removed, and the tight time scales involved in any Youth Court proceedings. Ms Dore
noted that many of the families involved have further problems in access to advice and justice, having
to use legal aid services2070 and raised that, even for literate and articulate clients, it is difficult to navigate
the information required to understand the powers and the processes involved. Ms Dore added: ‘I
even struggle as a lawyer.’
16.3.11
Lawyers from the ALRM told SALRI that there is a significant need for CPs and
communication assistance in the child protection system. They suggested that the training for ICLs

[2016] EWHC 3001. A claimant who lacked capacity and who also had communication difficulties was allowed to
be assisted by an intermediary whilst giving evidence via video link. The intermediary prepared a report and
although there were no formal ground rules hearing, counsel confirmed that they understood the need to formulate
questions in accordance with the intermediary’s guidance. However, when attempted no questioning proved
possible.
2069 Re A (A Child) [2013] EWHC 2124 (Fam).
2070 SALRI notes that the legal services provided by the Legal Aid Commission of South Australia are of high quality
however the issue for parties in the child protection system with complex communication needs when relying on
Legal Aid funding stem from their ability to navigate the application process, the delays in obtaining representation,
the availability of services either through an inhouse lawyer at the Commission or a private lawyer on the
Commissions panel of practitioners and being able to understand what is required of them. These issues arise
particularly where their lawyer may not have sufficient funding to spend the necessary time with them to explain,
in detail and in a way suitable for their communication need, all of the requirements not only of the Court
proceedings but also the expectations of them for appointments and reports to address safety concerns.
2068
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should include training akin to that for CPs, and that a CP would be beneficial to assist the ICL
assessing the child’s interests given the often significant communication needs of these children.
16.3.12
Addressing these issues of access to information is even more important when
considering the over-representation of Aboriginal children in the child protection system2071 (including
in South Australia).2072 SALRI often heard in consultation that concerns extend to Aboriginal children
and parents and that a family within the child protection system may have a number of communication
difficulties between them which exacerbates the needs of the family unit.
16.3.13
The Commissioner for Aboriginal Children and Young People raised to SALRI that the
use of CPs in child protection matters could ‘enable the child to exercise their rights in the child
protection system to challenge placements and contact arrangements, to properly articulate their views
to the court and instruct the independent child lawyer in guardianship proceedings where children are
not seen and not properly heard.’ The Commissioner highlighted the importance of the Five Pillars of
the Aboriginal Child Placement Principle — prevention, partnership, placement, participation, and
connection — and that the presence of CPs to assist children and their families could help to
implement them in child protection matters.2073
16.3.14
The South Australian Commissioner for Children and Young People commented as to
the wider application of the CP role for children: ‘All children involved in adult-centric systems should
be given additional assistance with communication given the complexity of the subject matter and the
seriousness of the consequences of not understanding these matters.’

Other
16.3.15
Ms Dore also saw possible benefit of the CP role in a domestic violence context, including
outside of court. An example could be the use of a CP for assistance in signing Consent Orders or the

Law Council of Australia, The Justice Project Final Report: Children and Young People (Report, August 2018) Child
Protection Systems Royal Commission: The Life they Deserve (Summary and Report, August 2016) 55–60. See
generally Tim Carmody, Taking Responsibility: A Road Map for Queensland Child Protection (Report, 2013); Commission
for Children and Young People, Always Was, Always Will Be Koori Children’: Systemic Inquiry into Services Provided to
Aboriginal Children and Young People in Out-of-Home Care in Victoria (Report, 2016); Child Protection Systems Royal
Commission: The Life they Deserve (Summary and Report, August 2016). In 2014–15, Aboriginal and Torres Strait
Islander children represented 90% of all children on care and protection orders: Productivity Commission ,
Overcoming Indigenous Disadvantage: Key Indicators (Report, November 2016) 4.92. A 2015 study noted that Indigenous
children were placed into out-of-home care at 9.5 times the rate of non-Indigenous children: Australian Institute
of Health and Welfare, Young People in Child Protection and under Youth Justice Supervision 2014–15 (Report, 2016)
54. ‘The overrepresentation of Aboriginal and Torres Strait Islander children and young people in the child
protection system is one of the most pressing human rights challenges facing Australia today’: Aboriginal and
Torres Strait Islander Social Justice Commissioner, Social Justice and Native Title Report 2015 (Report, October
2015) 138.
2072 Office of the Guardian for Children and Young People, Snapshot of South Australian Aboriginal Children and Young
People in Care and/or Detention from the Report on Government Services 2021 (Report, May 2021); ABC News, ‘Aboriginal
Children Entering State Care in SA at “Worsening Rate”, Data Shows’, ABC News (online, 13 May 2021)
<https://www.abc.net.au/news/2021-05-13/proportion-of-aboriginal-children-in-sa-care-gettingworse/100136520>. One in 11 Aboriginal children were in state care in South Australia as of June 2020. Aboriginal
children account for 36.7% of young people in care in South Australia.
2073 See SNAICC, ‘Understanding and Applying the Aboriginal and Torres Strait Islander Child Placement Principle’
(SNAICC
Resource)
<https://www.snaicc.org.au/wpcontent/uploads/2017/07/Understanding_applying_ATSICCP.pdf>.
2071
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process of Intervention Orders in the Magistrates Court on either private applications or on the
application of SAPOL. The CP role would assist in applications involving a party with disability or
some other form of complex communication need.
16.3.16
The civil courts and tribunals often deal with the most emotionally charged areas of law
and as such the use of CPs, both in and out of these formal processes, to assist the most vulnerable in
our community at times in their lives where they are least able to support themselves would appear to
be a logical extension of the purpose behind the CP scheme.
16.4

Implementing a CP Scheme Outside the Criminal Context

16.4.1
SALRI has wide support expressed to it for the use of CPs in non-criminal jurisdictions
and contexts. However, there are various practical and operational obstacles which may impede this.
16.4.2
In criminal cases, SAPOL or the DPP provide a clear point of first contact for vulnerable
witnesses. Particularly with regard to SAPOL, there is an obligation to consider whether a person being
interviewed has a complex communication need.2074
16.4.3
In civil proceedings, this point of first contact is not as clear. In many cases, a solicitor
would play this role. It is questionable whether it is wise, or even possible, to train all legal practitioners
to identify complex communication needs, and require them to do so with all clients.2075
16.4.4
In some jurisdictions, particularly SACAT or the small claims division of the Magistrates
Court, parties are often legally unrepresented. This poses further difficulties in assessing complex
communication needs, and underlines the importance of measures such as those currently used in
SACAT proceedings to identify and address communication difficulties.2076 This also highlights the
need for Magistrates, Tribunal members and other legal practitioners to be aware of communication
needs, and the existence of the CP role and any CP service.
16.5

Consultation Data Overview

16.5.1
SALRI was told by a number of health practitioners, particularly those working with
young offenders, that for many children involved in child protection or guardianship matters these will
be heard simultaneously to criminal proceedings. In these instances, SAPOL involvement should
identify the complex communication need, and reports or even the same communication partner could
be shared between the Youth Court and these other courts or tribunals.2077

See also above Recs 36–45. See further the discussion in Part 13.
See also above [2.4.1]–[2.4.28].
2076 See South Australian Civil and Administrative Tribunal Act 2013 (SA) s 43.
2077 It was raised to SALRI by a social worker that, ideally, identification of communication disorders should be part
of initial screening for people coming into custody, and that diagnoses could then be noted in alerts if the person
comes into custody again. See above [13.2.12]. See also above [2.3.91].
2074
2075
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16.5.2
The lack of a central contact point in civil cases may also prove problematic in allowing
an assessment of a person’s communication needs to be done.2078 In consultation, SALRI was told that
one of the issues with the term ‘complex communication needs’2079 is that many people who have one
do not self-identify as such. Additionally, SALRI was told by health practitioners that many people
with communication disorders are adept at ‘masking’ their symptoms, and may not come to the court’s
attention as having a communication need. While an assessment would likely be beneficial to such
people, if they are self-represented or represented by a lawyer without significant training in
communication issues, their needs may never be properly recognised or assessed.
16.5.3
The funding arrangements for CPs used outside the criminal system are currently unclear.
Under the current user-pays scheme, there appears to be some scope for a CP to be paid for by the
body who engages them, including SAPOL or the DPP.2080 Arguably, a tribunal or court should pay
for a CP to attend a hearing,2081 on the same principle under which it would pay for an interpreter.2082
16.5.4
The potential for NDIS funding to be used to pay for a CP was raised by a number of
parties to SALRI in consultation. At one of SALRI’s Adelaide roundtable sessions, it was raised that
persons with disabilities should not continue to be seen as in need of ‘charity’ and that allowing people
to pay for their own CP, if they wish to, is an important aspect of promoting personal autonomy. It
was stressed, however, that for people without the capacity to pay, funding must be available.
16.5.5
In this context, it is possible that people with NDIS funding may wish to use this to pay
for a CP, particularly if they already work with a professional who knows them well and would be
suited to this role. However, the NDIS was seen by many participants to consultation as not being the
appropriate body for funding, as they are a federal agency. It was also raised by several parties that
NDIS funding may not even be applicable, as it is typically allocated in advance and is unable to be
applied to ‘what ifs’ a person may require in the future. In addition, not all peoples with disability have
NDIS funding, and not all complex communication needs relate to disability, meaning many people in
need of a CP will not have access to this funding option regardless. The operation of NDIS is a
complex area beyond the scope of this reference.
16.5.6
If CPs are to be used outside the criminal system, it is therefore clear that funding must
be available to ensure that all people with complex communication needs have access to the CP

Civil Justice Council, Vulnerable Witnesses and Parties Within Civil Proceedings: Current Position and Recommendations for
Change (Report, February 2020) 56.
2079 See Glossary.
2080 Government of South Australia, ‘Help Communicating about Legal Matters’ (Web Page, 27 October 2020)
<https://www.sa.gov.au/topics/rights-and-law/victims-of-crime/assistance-with-communication>;
Government of South Australia, A Guide to Engaging a Communication Partner (PDF, June 2020) 9
<https://www.sa.gov.au/topics/rights-and-law/arrest-and-court#hiring>.
2081 This is the case in UK Family Courts: Re D (A Child) [No. 2] [2015] EWFC 2, [17]. Redefining the notion of who
is the ‘user’ of a communication partner, from the person with the communication need to the court, lawyer, or
police officer who is communicating with the person was an issue raised in consultation to SALRI. This kind of
redefinition was said to better reflect the two-way nature of communication, and highlight the fact that
understanding a person is just as important as them understanding you.
2082
Courts Administration Authority, Interpreter Protocols (Protocols) 3–4 <https://jccd.org.au/wpcontent/uploads/2021/06/Interpreter-Protocols-SA.pdf>.
2078
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program. Expanding the CP program outside the criminal system would therefore increase the amount
of funding the program would require.2083
16.5.7
It may also be a challenge to recruit enough CPs to extend the scheme to civil courts.
Staffing has been a major issue for the UK intermediary scheme:2084 the intermediary role requires
specific professional skills which are generally in short supply, and most people with these skills already
work full-time.2085 In South Australia, there is also the additional challenge of servicing rural, regional
and remote communities.2086
16.6

SALRI’s Observations and Conclusions

16.6.1
SALRI has heard widely in consultation that the potential benefits and application of the
CP role extend beyond a criminal court and criminal law to other legal proceedings and contexts. It is
significant that s 14A of the Evidence Act 1929 is of general application and does not restrict the CP
role and the provision of communication assistance to only criminal proceedings.
16.6.2
SALRI supports the availability of the CP role outside the criminal law context in civil
and child protection proceedings. This view was reiterated by many parties in SALRI’s consultation
such as SACAT, regional legal and health practitioners and at SALRI’s four Adelaide roundtables.
16.6.3
The CP role was originally designed to facilitate the testimony of victims, especially
children, in criminal cases but a strong theme of SALRI’s research was the wider use and implications
of the CP role. There is ‘ample scope’2087 for the use of CPs in civil and family proceedings.2088 As

See Penny Cooper, ‘Vulnerable Witnesses in the Civil Courts: Existing Guidance and the IICSA
Recommendations’,
Civil
Litigation
Brief
(Blog
Post,
26
April
2018)
<https://www.civillitigationbrief.com/2018/04/26/vulnerable-witnesses-in-the-civil-courts-existing-guidanceand-the-iicsa-recommendations/>; Civil Justice Council, Vulnerable Witnesses and Parties Within Civil Proceedings:
Current Position and Recommendations for Change (Report, February 2020) 56. Noting these concerns, SALRI has
recommended that there should be scope for a cost-recovery model for the use of CPs. See above Rec 4.
2084 UK Victims’ Commissioner, A Voice for the Voiceless: The Victims’ Commissioner’s Review into the Provision of Registered
Intermediaries for Children and Vulnerable Victims and Witnesses (Final Report, January 2018) 46–9; Civil Justice Council,
Vulnerable Witnesses and Parties Within Civil Proceedings: Current Position and Recommendations for Change (Report, February
2020) 55; Emily Henderson, ‘“A Very Valuable Tool”’: Judges, Advocates and Intermediaries Discuss the
Intermediary System in England and Wales’ (2015) 19(3) International journal of Evidence and Proof 154, 169.
2083

Joyce Plotnikoff and Richard Woolfson, The ‘Go Between’ Evaluation of Intermediary Pathfinder Projects (Report, 2007)
20; Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of
Introducing an Australian Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New
Zealand Journal of Criminology 498, 506–7; Terese Henning, ‘Obtaining the Best Evidence from Children and
Witnesses with Cognitive Impairments: “Plus Ca Change” or Prospects New?’ (2013) 37(3) Criminal Law Journal
155, 171. These issues were also raised by a number of allied health practitioners, who could become
communication partners, at one of SALRI’s roundtables.
2086 Phoebe Bowden, Terese Henning and David Plater, ‘Balancing Fairness to Victims, Society and Defendants in the
Cross-Examination of Vulnerable Witnesses: An Impossible Triangulation?’ (2014) 37(3) Melbourne University Law
Review 539, 574. Cf Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August
2017) Part VII 71–2. This has been an important theme in SALRI’s consultation, and is a primary reason why
SALRI has recommended CPs should not be limited to paid professionals, as in other jurisdictions. See Part 3.
2087 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 59.
2088 See, for example, Penny Cooper, ‘Child Witnesses in Family Proceedings: Should Intermediaries be Showing Us
the Way?’ (2011) 41 (April) Family Law 397, Alison Brammer and Penny Cooper, ‘Still Waiting for a Meeting of
23
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Professor Eileen Baldry told SALRI: ‘I think it so important to ensure that all facets of criminal justice
(and civil) are seen as needing communication supports for all persons who are vulnerable to not
understanding, being bullied / made anxious and distressed etc when caught up in justice matters.’
16.6.4
Section 14A of the Evidence Act 1929 already allows the use of a CP in these proceedings.
However, SALRI accepts that extending any State funded CP program to civil and child protection
proceedings raises significant cost and operational considerations.
16.6.5
Successful intermediary schemes in other jurisdictions have commenced with a pilot
program in a limited part of the criminal justice system, and then gradually expanded as the availability
of necessary resources (such as trained intermediaries, procedural guidance and institutional expertise)
increased.2089 SALRI suggests that, in light of the limited take up of the original CP scheme and the
perception in consultation that it was maybe overly ambitious to roll out the model across the whole
State without a pilot, it would be preferable for South Australia to commence any new CP model and
focus on making the CP scheme functional in the criminal system before attempting the more difficult
task of promoting it in the civil system. A successful criminal system pilot may even lead to the organic
uptake of communication partners in the civil system.2090
16.6.6
SALRI suggests that, whilst the CP role should remain available in civil and child
protection proceedings, the focus of any State funded CP pilot scheme should be in the criminal
jurisdiction and including accused, suspects, victim and witnesses with complex communication needs
and apply at both the investigative and trial stages.2091 However, SALRI further suggests that where a
CP is used and funded for a witness or defendant in criminal proceedings, consideration should be
given as to whether this funding could extend to the use of that CP in any related civil proceedings,
particularly in the child protection jurisdiction. SALRI also suggests that, where a person with complex
communication needs has had the assistance of a CP in any court, should they attend upon another
Court (including Federal), this information should be provided, including the details of the CP, the
complex communication need they were assisting with and then consideration should be given to
whether the CP (or an alternative CP) should be requested to assist in the further proceedings before
the subsequent court. SALRI does not propose to make any further suggestions as to the use of the
CP role in the Family and Federal Circuit Court.
16.6.7
As noted above,2092 SALRI recommends that the CP role should be available for persons
with complex communication needs in civil, youth court (child protection) and criminal jurisdictions
(both in and out of court) as well as Tribunals to enable them to effectively participate in the justice
system.

Minds: Child Witnesses in the Criminal and Family Justice Systems’ [2011] (12) Criminal Law Review 925;
Department of Justice, Northern Ireland Registered Intermediaries Schemes Pilot Project (Post Project Review, January
2015) 28.
2089 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII 98;
Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 72–5.
2090 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 73.
2091 See also above Part 13.
2092 See above Recommendation 9.
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16.6.8
The potential application of the CP role in the child protection context (both in and out
of court) proved a prominent theme in SALRI’s consultation. The operation of the child protection
system is a complex issue beyond the scope of this reference. However, SALRI suggests that any future
review of law, policy and practice in the child protection jurisdiction should include consideration of
the role or use of a CP to assist parties, not restricted to the child subject to any actual or potential
proceedings, both in and out of court. The South Australian Commissioner for Children and Young
People and the Commissioner for Aboriginal Children and Young People supported this suggestion.
16.6.9

Recommendations

RECOMMENDATION 47
SALRI recommends that, where a person has had the assistance of a Communication Partner
in any court, should they attend upon another Court (including Federal), this information
should be provided, including the details of the Communication Partner, the complex
communication need they were assisting with and then consideration should be given to
whether the Communication Partner (or an alternative Communication Partner) should be
requested to assist in the further proceedings before the subsequent court.
RECOMMENDATION 48
SALRI recommends that any future review of law, policy and practice in the Child Protection
jurisdiction should include consideration of the role or use of a Communication Partner to
assist parties, not restricted to the child subject to any actual or potent ial proceedings, both in
and out of court.
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Part 17 – Ground Rules Hearings2093
17.1

What is a Ground Rules Hearing?

17.1.1
To improve the treatment of vulnerable witnesses, ground rules hearings have been
introduced in a number of jurisdictions. A ground rules hearing is a pre-trial hearing which allows the
rules to be set for the conduct of a trial. The purpose of these hearings is to restrict questioning that
hinders the comprehension and communication of children and other vulnerable parties and to instead
encourage questioning that increases the quality of the testimony of the child or other vulnerable party.
An important issue that emerged in both SALRI’s research and consultation, reflecting experience in
England, Victoria, Tasmania and NSW, was the role and content of pre-trial ground rules hearings in
South Australia to consider and set the requirements for a trial involving a vulnerable party.
17.1.2
Such a hearing may consider various aspects of the trial such as the adjustments required
to allow a party to testify, for an accused to properly understand and take part in the proceedings or
the style and substance of the cross-examination of a party with complex communication needs. A
ground rules hearing may also provide for the role and function of the intermediary or CP in the
proceedings.
17.1.3
The role and function of an intermediary is, essentially, to bring about changes to court
processes and procedures to accommodate a witness’s communication needs. Often these changes
represent a marked departure from the usual course; best illustrated by the example of limitations
placed upon traditional cross-examination. The result is that the introduction of an intermediary
scheme into any jurisdiction is, in many respects, at odds with entrenched culture and tradition of the
courts and legal practitioners. As the Queensland Bar Association said in its lukewarm comments to
the Child Abuse Royal Commission on ground rules hearings:
The idea of ‘ground rules hearings’ held ahead of the cross-examination of complainants in order
to clearly delineate allowed lines of questioning is difficult to reconcile with the right of the defence
not to disclose their case prior to the commencement of trial. Again, it is the role of the trial judge
during the cross-examination of complainants to ensure that counsel confine themselves to
relevant, allowable lines of questioning and both prosecution and defence can make applications
to exclude portions of the recording if impermissible questioning has taken place. The Association,
respectfully, notes the comments made about the role of cross-examination by the High Court in
Wakeley and Barting v The Queen (1990) 93 ALR 79 at paragraph 20.2094

17.1.4
Ground rules hearings are a unique pre-hearing process designed to facilitate the
introduction of an intermediary into proceedings.2095 The result of the hearing is that a set of ‘ground
rules’ are made for the upcoming hearing at which the witness is to give their evidence. Those ground
rules take the form of formal court directions and are binding upon subsequent proceedings like any

SALRI is grateful for the erudite input of Jemma Holt and the Hon Geoff Muecke to this Part.
Bar Association of Queensland, Submission to Royal Commission into Institutional Responses to Child Sexual Abuse,
‘Response to the Criminal Justice Consultation Paper’ (2 November 2016) 23.
2095 For the origin of ground rules hearings, see Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips
with Ground Rules Hearings: A Checklist for Judges, Advocates and Intermediaries to Promote the Fair Treatment
of Vulnerable People in Court’ [2015] (6) Criminal Law Review 420, 422–25.
2093
2094
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other pre-trial rulings or orders made by the court. Such hearings contemplate proactive judicial case
management.
17.1.5
Ground rules hearings originated in the UK. They were designed by intermediaries for
intermediaries. From the outset, intermediaries viewed them as an essential part of the intermediary
scheme. However, the adoption of the practice by the courts and legal practitioners was
underwhelming. That is, until ground rules hearings were made mandatory in all cases involving an
intermediary. Significantly, the introduction of mandatory ground rules hearings was accompanied by
detailed procedural guidance as to how ground rules hearings should be conducted. Many observers
attribute the success of the current UK intermediary scheme with the codification of ground rules
hearings.2096 Arguably, the introduction of mandatory ground rules hearings enforced the cultural shift
required of the courts and legal practitioners to give full effect to the intermediary scheme. The UK is
now in the somewhat enviable position where ground rules hearings are not only used for all cases
involving intermediaries, but are a practice used more widely in vulnerable witness proceedings.2097
17.1.6
Of the jurisdictions that have since adopted CP schemes based on the UK model, there
are two distinct approaches in relation to ground rules hearings. They are described by commentators
as one of the ‘marked yet unexplored differences’ between the respective intermediary schemes.2098
17.1.7
Some jurisdictions have introduced mandatory ground rules hearings as part of the
substantive legislative framework, akin to the role of ground rules hearings in the current UK model.
This includes Victoria and Tasmania. The Victorian approach is the most prescriptive with the
substantive legislation relating to ground rules hearings being informed by detailed practice directions.
17.1.8
Other jurisdictions such as South Australia, New South Wales and Western Australia, do
not provide for mandatory ground rules hearings. However, somewhat counterintuitively, these
jurisdictions still intend for ground rules hearings to occur. In Western Australia, whilst substantive
legislation does not provide for ground rules hearings, a circular to practitioners issued by the District
Court sets out the intended use of ground hearings in vulnerable witness cases generally. Similarly, in
New South Wales, a Practice Note published by the District Court is designed to facilitate the child
sexual assault evidence program with procedural guidance which includes ground rules hearings. In
South Australia, the relevant legal framework is not simple. There is not yet substantive, nor
subordinate, legislation that explicitly provides for ground rules hearings (though see the Statutes
Amendment (Child Sexual Abuse Bill 2021) now before Parliament). However, the implicit legislature
intention from the outset was for ground rules hearings to play an active part in the CP scheme in

This was the view of many attendees at SALRI’s four Adelaide roundtables.
For vulnerable witnesses who do not have communications needs which require an intermediary, ground rules
hearings may be used just as effectively to assess and implement other special measures for the taking of the
witness’s evidence. Indeed, the Court of Criminal Appeal in R v Lubemba [2015] 1 WLR 1579 stated ‘it is best
practice to hold hearings in advance of the trial to ensure the smooth running of the trial, to give any special
measures directions and to set the ground rules for the treating of a vulnerable witness. We would expect a ground
rules hearing in every case involving a vulnerable witness, save in very exceptional circumstances’: at [42].
2098 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 352, 363.
2096
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South Australia.2099 This relied upon the initiative of the courts and/or legal practitioners acting under
the court’s Rules,2100 supplemented by the court’s inherent jurisdiction to control its processes and
procedures and/or existing general pre-trial case management practices and procedures.
17.1.9
Given the limited uptake of the CP scheme in South Australia to date, it is unclear whether
and to what extent ground rules hearings could and would be used in the absence of any procedural
guidance. However, perhaps a more accurate evaluation is that the fact that there has existed no
legislative or procedural base for ground rules hearings in South Australia until very recently is the very
reason for the very limited uptake of the intermediary scheme.
17.2

The Development of Ground Rules Hearings in the UK

17.2.1
Ground rules hearings were a procedural innovation developed within the intermediary
scheme that was introduced across various jurisdictions in the UK from 2003 onwards.2101 The concept
was devised and name coined in the course of the training of the registered intermediaries:
Intermediaries were taught that their interventions must be based on their assessment of the
witness’s communication needs and they should articulate ‘ground rules’ for advocates so as to
improve communication with the witness. These proposed ground rules they were advised, should
be set out in their intermediary report for court.
In 2005 the first Intermediary Procedural Guidance Manual noted that RIs [‘Registered Intermediaries’]
should ‘request a meeting with CPS and advocates to discuss and agree ground rules for trial’ and
to ‘establish a common understanding about how the intermediary will operate’. By 2006, RIs were
reporting…that despite meeting advocates for discussion, ‘ground rules’ were not being adhered
to during the trial. Therefore … [they were] advised … to be more assertive and to ask for … a
‘Ground Rules Hearing’ with the trial judge and advocates. These [ground rules hearings] moved
from theory to practice when RIs began to insist on what in effect a judge-advocate-intermediary
meeting where the judge would chair a discussion with the intermediary’s report acting as a

Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179,
Dr David Plater, 24 March 2016) 18339, 18344; South Australia, Parliamentary Debates, Legislative Council, 2 July
2015, 1142 (Hon Kellie Vincent MLC).
2100 See District Court Criminal Rules 2014 (SA) rule 57A; Evidence Act 1929 (SA) s 12AB. Mr Weir noted to the Child
Abuse Royal Commission that new Rules and Forms were included in the Criminal Rules for the Supreme Court
and District Courts and these Rules came into effect on 27 June 2016 to accord with the commencement of the
2015 Vulnerable Witnesses Act. See Greg Weir, Royal Commission into Institutional Responses to Child Sexual Assault
(Statement of Witness, 24 November 2016). These Rules as set out by Mr Weir included pre-trial special hearing
rules:
i.
Rule 57A for a pre-trial special hearing, how to make the application, what information to include in
the application and how to object.
ii.
Rule 49(4)(b) for a written application is to be supported by affidavit.
iii.
Form 13A 'Application for pre-trial special hearing'.
iv.
Form 138 'Notice of objection to pre-trial special hearing'.
v.
Rule 51 (1A) Timeframe to make the application: 21 calendar days before first directions hearing.
2099

2101

The intermediary scheme was introduced in 2003 by the Youth Justice and Criminal Evidence Act 1999 (UK). The
scheme commenced operation in England and Wales in 2004 and Northern Ireland from 2012.
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suggested agenda … RIs were not asking judges to invoke new powers but rather to put the case
management of vulnerable witness testimony on a clearer, more formal footing.2102

17.2.2
From an early stage, ground rules hearings gained some traction with the court and legal
practitioners as an effective, yet informal, case management strategy in vulnerable witness cases.
However, the practice was not widely adopted from the outset.
17.2.3
In 2004, an early review was conducted in relation to the intermediary scheme which, at
that stage, was limited to England and Wales. The review disclosed ‘a chasm — an implementation
gap — between policy objectives and actual delivery around the country’.2103 A follow-up study took
place in 2009. Similarly, those findings revealed that, overall, there was still a ‘significant gap’ between
the vision of policy and reality.2104 Tellingly, a survey of registered intermediaries in 2009 showed that
ground rules hearings took place in only 42% of trials which involved an intermediary.2105
17.2.4
What followed was the gradual codification of ground rules hearings into the intermediary
scheme framework. By the close of 2009, both the Bar Council and the Judicial College had published
guidelines with respect to the intermediary scheme that endorsed the practice of holding ground rules
hearings. 2106 In 2010, the Criminal Procedure Rules Committee amended the Special Measures
Application Form, the prescribed form used to apply for any of the special measures for a vulnerable
witness under the Youth Justice and Criminal Evidence Act 1999 (UK),2107 including the appointment of an
intermediary,2108 to include the following advice regarding ground rules hearings:
‘Ground rules’ for questioning must be discussed between the court, the advocates and the
intermediary before the witness gives evidence, to establish (a) how questions should be put to
help the witness understand them, and (b) how the proposed intermediary will alert the court if
the witness has not understood, or needs a break.

17.2.5
The support for ground rules hearings thereafter continued to expand, assisted by a series
of authoritative and telling statements from the appellate courts which not only endorsed the
intermediary scheme but also advocated the specific role of ground rules hearings.2109 In R v Willis,2110

Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 423.
2103 Joyce Plotnikoff and Richard Woolfson, ‘In Their Own Words: The Experiences of 50 Young Witnesses in
Criminal Proceedings’ (Policy Practice Research Series, 2004), cited in Joyce Plotnikoff and Richard Woolfson,
Measuring Up? Evaluating Implementation of Government Commitments to Young Witnesses in Criminal Proceedings (Report,
July 2009) 3.
2104 Joyce Plotnikoff and Richard Woolfson, Measuring Up? Evaluating Implementation of Government Commitments to Young
Witnesses in Criminal Proceedings (Report, July 2009) 3.
2105 Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 424.
2106 Ibid.
2107 Youth Justice and Criminal Evidence Act 1999 (UK), Chapter 1.
2108 Youth Justice and Criminal Evidence Act 1999 (UK), s 29.
2109 R v Lubemba [2015] 1 WLR 1579.
2110 [2011] EWCA Crim 1938.
2102
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the Court of Appeal supported and endorsed the use of the ‘trial protocol’ of ground rules hearings.2111
In R v Jonas,2112 the court described ground rules hearings as part of ‘modern best practice’.2113 The
Court of Appeal now expects ground rules to be discussed in every vulnerable witness case, except in
‘very exceptional circumstances’2114 Further, in Re M (A Child),2115 the Court of Appeal criticised the
‘high risk judicial management’ style described as the ‘let’s see how we get on’ approach to cases with
vulnerable witnesses.2116 Where, in the absence of a ground rules hearing, the legislated obligations of
the intermediary scheme could be effectively side stepped with the familiar rhetoric of
well, we will all try, counsel and myself, to make it easy for the witness … [let’s] get on with the
case, see how it … [goes] and possibly return to the issue at a later stage in light of the … [witness’s]
evidence.2117

17.2.6
The court in Re M stressed such an approach should be avoided and reiterated the
importance of the case management function of ground rules hearings, namely to address the question
of special measures for a vulnerable witness at an early stage in proceedings to ensure that it is not left
until the hearing of their evidence is underway and their need becomes apparent. The court observed:
[The] … ‘let’s see how we get on’ management policy … [is a] dangerous policy because, by not
grasping the nettle, it risks having to adjourn not at the optimum moment before the trial is
launched, but at a very late stage, when things have run off the rails and then there is simply further
wastage of court time.2118

17.2.7
In 2013, the Practice Directions were amended to provide for ground rules hearings. The
Practice Directions state that ground rules hearings are required in all cases in which intermediaries are
involved,2119 but also stated that it is ‘good practice’ for ground rules hearings to be held more widely
in all cases involving children and/or witnesses with communication needs.2120 The Practice Directions
states that it is preferable for ground rules hearings to take place before the day of trial.2121
17.2.8
In late 2013, a survey 2122 was undertaken in relation to the intermediary scheme.
Intermediaries were asked about a range of issues, including ground rules hearings. The leading
response of participating intermediaries as to what made the most effective ground rules hearings was
those ‘which took place in advance as a separate hearing and not on the morning of trial.’2123 However,

Ibid [22].
[2015] Crim LR 742.
2113 Ibid [42].
2114 R v Lubemba [2015] 1 WLR 1579, [42].
2115 [2012] EWCA Civ 1905.
2116 Ibid [10], [18].
2117 Ibid [9].
2118 Ibid [21].
2119 Criminal Practice Directions [2013] EWCA Crim 1631, CPD 3E.2.
2120 Ibid CPD 3E.3.
2121 Ibid.
2122 The results were obtained from a total of 41 online questionnaires completed by intermediaries between 15
November 2013 and 31 December 2013.
2123 Penny Cooper, Highs and Lows: The 4th Intermediary Survey (Report, July 2014) 1–14.
2111
2112
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many respondents reported often having ‘to press’ for this to occur.2124 Some respondents spoke of
ground rules hearings being held up to one week before the hearing at which the vulnerable witness
was to give evidence such that there was plenty of time to discuss and attend to the needs of the
witness.2125 Similarly, a leading response of participating intermediaries in relation to what made ground
rules hearings least effective was ‘where they are very formal, often ‘slotted in’ when time is short on
the first day of the trial.’2126 Hearings could also prove ‘perfunctory’ or ‘tick box’ exercises.2127
17.2.9

The report of the survey results concluded:
The new Criminal Practice Direction emphasis on GRHs is welcomed. However the requirement
for there to be a GRH in an intermediary case has existed since 2010. The issue now is not so
much that it should happen in an intermediary case but how it should be conducted. As one survey
respondent said there seem to be ‘two types’, those that are proper and those that are perfunctory.
There needs to be greater consistency; they ought to take place before the trial and be in the form
of a discussion between the intermediary, judge and the advocates involved in the trial … There
may well be a correlation between the way a GRH is carried away and the advocate’s willingness
(or not) to abide by the ground rules established. If the judge does not treat the GRH seriously,
will the ground rules be clear and firm?2128

17.2.10
The report also recommended the Criminal Procedure Rules should provide an explicit
procedural framework for how ground rules hearings should be conducted.2129 Whilst the respondents
of this survey were intermediaries only, it appears their views were consistent with those of judges and
advocates at the relevant time.2130
17.2.11
In 2015, the Criminal Procedure Rules were amended to include express provision for ground
rules hearings. It provided, where directions for appropriate treatment and questioning are required,
the court must invite representations by the parties and by any intermediary2131 and set ground rules for
the conduct of the questioning, which may include: a direction relieving a party of any duty to put that
party’s case to a witness or a defendant in its entirety; directions about the manner of questioning;
directions about the duration of questioning; if necessary, directions about the questions that may or
may not be asked; where there is more than one defendant, the allocation among them of the topics

Ibid 14.
Ibid.
2126 Ibid 15.
2127 Ibid 21.
2128 Ibid 21, recommendation 4.
2129 Ibid, recommendation 6.
2130 In 2013, 25 sex-ticket judges, 16 experienced criminal advocates and 10 registered intermediaries were interviewed.
Whilst many of the judges and advocates considered ground rules hearings ‘invaluable’, it was also reported that
ground rules hearings were still not being held in every trial involving a vulnerable witness and not even in every
case involving an intermediary; when held, it was common for ground rules hearings to be convened at trial at the
last minute, which impeded people’s ability to take account of any recommendations; and ground rules hearings
were also often perfunctory and some judges fail to issue actual directions, a loophole some counsel exploit at trial;
some judges and advocates considered that they are not necessary if counsel are known to be experienced or
senior; and some are reluctant to set time limits on witness examinations or to seek the assistance of an
intermediary to help plan questioning, especially when the advocate is a silk. See Emily Henderson, ‘Jewel in the
Crown?’ [2014] (November) Counsel (online) <https://www.counselmagazine.co.uk/articles/jewel-the-crown>.
2131 Criminal Procedure Rules 2015 (UK) r 3.9(7)(a). See also Criminal Procedure Rules 2020 (UK) r 3.8(7)(a).
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about which a witness may be asked; and directions about the use of models, plans, body maps or
similar aids to help communicate a question or an answer.2132
17.2.12
The English appellate courts thereafter continued to endorse the ‘best practice’ of ground
rules hearings.2133 As the Vice President said:
[J]udges are taught, in accordance with the Criminal Practice Directions, that it is best practice to hold
hearings in advance of the trial to ensure the smooth running of the trial, to give any special
measures directions and to set the ground rules for the treatment of a vulnerable witness. We
would expect a ground rules hearing in every case involving a vulnerable witness, save in very
exceptional circumstances. If there are any doubts on how to proceed, guidance should be sought
from those who have the responsibility for looking after the witness and or an expert.2134

17.2.13
In Le Brocq v Liverpool Crown Court, the Court of Appeal recognised that ground rules
hearings are ‘a fundamental part of the way in which evidence is now presented from young and
vulnerable witnesses’.2135 The Court of Appeal has also cited approval for the ‘well-known’ online The
Advocate’s Gateway resources2136 and reiterated the expectation that every advocate and trial judge is up
to date with the current best practices. 2137 The English courts have taken a robust approach in
effectively rewriting the rules for the cross-examination of vulnerable witnesses. 2138 Ground rules
hearings are seen as integral in this process. In Jonas,2139 the court rejected the suggestion that counsel
can conduct their own independent cross-examination of whatever length they deem necessary on
behalf of their client.
17.2.14
More recently, the Criminal Procedure Rules have been further amended to provide a more
detailed procedure for ground rules hearings.2140 These include, inter alia, the requirement that the court,
in setting ground rules and giving such directions, must have regard to any intermediary’s report and
the parties’ representations.2141

Criminal Procedure Rules 2015 (UK) r 3.9(7)(b)(i)–(vii). See also Criminal Procedure Rules 2020 (UK) r 3.8(7)(b)(i)–(vii).
R v Lubemba [2015] 1 WLR 1579, [42]; R v YGM [2018] EWCA Crim 245, [21].
2134 R v Lubemba [2015] 1 WLR 1579, [42].
2135 Le Broq v Liverpool Crown Court [2019] EWCA Crim 1398, [61].
2136 R v RL [2015] EWCA Crim 1215, [7]. See, in particular, The Advocate’s Gateway, Toolkit No 1: Ground Rules
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(Toolkit,
2019)
<https://www.theadvocatesgateway.org/images/toolkits/1-ground-rules-hearings-and-the-fair-treatment-ofvulnerable-people-in-court-2019.pdf>.
2137 R v YGM [2018] EWCA Crim 245, [21].
2138 Emily Henderson, ‘All the Proper Protections: The Court of Appeal Rewrites the Rules for the Cross-Examination
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17.2.15
The mandated, robust role of ground rules hearings has received wide support amongst
English practitioners.2142 Many judges and advocates find them ‘invaluable’.2143 Such hearings are now
the ‘norm’ in England2144 and ‘should be a standard feature of case management in a trial where a
witness or defendant is vulnerable’2145 Such a hearing ‘enables a trial judge to set the parameters for the
fair treatment (including questioning) of a vulnerable defendant or a vulnerable witness at trial’.2146
Ground rules hearings have been vital in England in drastically changing the style, scope and length of
cross-examination of vulnerable witnesses and modifying traditional questioning and practices.
17.2.16
Judge Lees and Professors Cooper and Doak told SALRI there was some initial
skepticism, even resistance, amongst UK lawyers (especially those of a more traditional ‘adversarial’
cultural mindset) to ground rules hearings and the idea of robust proactive pre-trial judicial
management. 2147 There are reports as to the limited take up and ‘mixed’ effect of ground rules
hearings.2148 A 2010 survey found ‘a “Ground Rules are made to be broken” attitude may be prevalent
amongst cross-examining counsel and if so it undermines the purpose of the Ground Rules hearing’.2149
17.2.17
One study said of the English experience, in terms which may prove pertinent to an
Australian context, said:
Even with ground rules set, advocates do not always follow them and some may even take
the attitude that they are made to be broken. One of the most challenging tasks of
Registered Intermediaries is to get counsel to adapt their traditional form of crossexamination, and since 2004 there have been numerous incidents of advocates asserting
their ‘right’ to ask leading or tag questions or to put their case in a particular way including
on occasion in contravention of previously set ground rules. The tradition of barristers
asserting their rights in cross-examination can be traced back to the 1700s. The very recent

Ibid 435. See also Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of
Evidence: An International Comparison of Three Versions of the English Intermediary model’ (2017) 21(4)
International Journal of Evidence and Proof 351, 363; Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to
Grips with Ground Rules Hearings: A Checklist for Judges, Advocates and Intermediaries’ [2015] (6) Criminal Law
Review 417jew.
2143
Emily
Henderson,
‘Jewel
in
the
Crown?’
[2014]
(November)
Counsel
(online)
<https://www.counselmagazine.co.uk/articles/jewel-the-crown>.
2144 Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 425.
2145 Ibid 435. This was reiterated in SALRI’s consultation with Judge Lees and Professors Cooper and Doak and at
the 2019 Nottingham conference.
2146 Ibid 431. See also Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System: Improving
Communication for Vulnerable Witnesses and Defendants (Bristol University Press, 1st ed, 2015) 109–28.
2147 Appropriate procedures and measures were initially not followed in approximately half of the instances where an
intermediary was used: Penny Cooper, Tell Me What’s Happening 2: Registered Intermediary Survey 2010 (Report, 2011)
7–8; Penny Cooper, Tell Me What’s Happening: Registered Intermediary Survey 2009 (Report, 2009) 4. In 2011, the
majority of intermediaries who responded to a survey said that the ‘ground rules’ agreed to before the hearing
were breached in most or all of their trials: Penny Cooper, Tell Me What’s Happening 3: Registered Intermediary Survey
2011 (Report, 2012) 4.
2148 Becky Earhart et al, ‘Judges’ Delivery of Ground Rules to Child Witnesses in Australian Courts’ [2017] (74) Child
Abuse and Neglect 62; Sonja Brubacher, Debra Poole and Jason Dickinson, ‘The Use of Ground Rules in Interviews
with Children: A Synthesis and Call for Research’ [2015] (36) Developmental Review 15.
2149 Penny Cooper, Tell Me What’s Happening 2: Registered Intermediary Survey 2010 (Report, 2011) 15.
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introduction of ground rules hearings based on intermediary reports represents a significant
development; previously, the advocate prepared questions without detailed advice on a
witness’s communication needs and without the prospect of interventions from a specialist
adviser on the witness’s communication needs.2150

17.2.18
However, the English courts have repeatedly upheld the role of ground rules hearings. As
observed of one errant defence lawyer: ‘By way of emphasis, in the course of any trial, like everyone
else, the advocate is ultimately bound to abide by the rulings of the court.’2151 Whilst ground rules
hearings are not without issues,2152 they have proved effective and have led to major changes in how
vulnerable parties are treated in a criminal court.2153 As Plotnikoff and Woolfson observe, ‘Effective
use of ground rules are now a central plank of judicial training. Compliance is expected from all
barristers, of whatever call or rank.’2154 Such hearings are of value in terms of both the fairness of the
proceedings and its efficiency. 2155 Professor Cooper told the Child Abuse Royal Commission that
‘ground rules hearings have been really embraced. They are a key part of this culture shift in the courts’
approach to vulnerable witnesses.’2156
17.2.19
The scope of such hearings in England is broad, extending even to the defence lawyer
preparing a list of proposed question and submitting it to the judge for approval in accordance with
the CP’s advice. Such a prospect may be contentious, especially in Australia (where there is no similar
duty of pre-trial defence disclosure to reveal the intended line of defence),2157 but it is an accepted

Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons from England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 47.
See also Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System (Bristol University Press,
1st ed, 2015) 125.
2151 R v Farooqi [2013] EWCA Crim 1649, [109].
2152 See, for example, Emily Henderson, ‘Taking Control of Cross-Examination: Judges, Advocates and Intermediaries
Discuss Judicial Management of the Cross-Examination of Vulnerable People [2016] (3) Criminal Law Review 181;
Penny Cooper and L Farrugia, ‘Ground Rules Hearings’ in Penny Cooper and Heather Norton (eds), Vulnerable
People and the Criminal Justice System: A Guide to Law and Practice (Oxford University Press, 2017).
2153 See, for example, Hayden Henderson, Samantha Andrews and Michael Lamb, ‘Examining Children in English
High Courts With and Without Implementation of Reforms Authorized in Section 28 of the Youth Justice and
Criminal Evidence Act’ (2018) 33(2) Applied Cognitive Psychology 252, 254, 260–1. It was found that children spent
nearly an hour less giving evidence under oath than child witnesses in comparable cases, which suggested that
‘GRHs and the implementation of video-recorded evidence may spare children from unnecessary involvement in
the legal system and protect them from risky questioning by identifying key issues prior to trial, streamlining
questioning and scheduling the children’s examinations more effectively’: at 254. This theme was reiterated in
SALRI’s consultation, notably by Judge Lees. Indeed, Professors Doak and Cooper singled out robust ground
rules hearings as instrumental in securing real cultural change in England.
2154 Joyce Plotnikoff and Richard Woolfson, ‘Coming to a Courtroom Near You’ [2014] (February) Counsel 27. See
also Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System (Bristol University Press, 1st
ed, 2015) 109–27.
2155 See Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist
for Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015]
(6) Criminal Law Review 420, 431–5 for a suggested checklist of the issues to be covered.
2156 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179,
Professor Penny Cooper, 24 March 2016) 18301.
2157 Bar Association of Queensland, Submission to Royal Commission into Institutional Responses to Child Sexual Abuse ,
‘Response to the Criminal Justice Consultation Paper’ (2 November 2016) 23.
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practice in at least some cases in England2158 (a point also made to SALRI by Judge Lees, Professors
Cooper and Doak and others). As the Court of Appeal noted in Lubemba:
The ground rules hearing should cover, amongst other matters, the general care of the witness, if,
when and where the witness is to be shown their video interview, when, where and how the parties
(and the judge if identified) intend to introduce themselves to the witness, the length of questioning
and frequency of breaks and the nature of the questions to be asked. So as to avoid any unfortunate
misunderstanding at trial, it would be an entirely reasonable step for a judge at the ground rules
hearing to invite defence advocates to reduce their questions to writing in advance.2159

17.2.20
In England, SALRI was told by Professors Cooper and Doak, Judge Lees, an English
defence barrister and others it is now a routine event, and indeed, expected practice, for counsel to be
directed to disclose their proposed questions of a vulnerable party in writing to the judge in advance
of the ground rules hearing. At the ground rules hearing there is then discussion about the questions
which are approved or amended.2160 This practice is seen as unobjectionable and consistent with a fair
trial2161 (a point also made to SALRI by Judge Lees). In R v Boxer,2162 the English Court of Appeal
provided further support for the growing practice of counsel submitting their questions ahead of time
to the intermediary and approved the practice for the submission of questions examination in chief
should that be necessary.
17.3

Ground Rules Hearings in Victoria

17.3.1
The Victorian approach to ground rules hearings most closely accords with the UK model.
It mandates ground rules hearings in all cases involving an intermediary and provides detailed
procedural regulations as to how the ground rules hearings are to be carried out. Further, the use of

Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 425–7.
2159 R v Lubemba [2015] 1 WLR 1579, [43]. The suggestion of revealing the proposed questions in advance of crossexamination is radical. Lawyers trained in an adversarial culture are likely to be reluctant, even hostile, to such
suggestions. This is especially applicable in Australia where, unlike England, there is no wide duty of pre-trial
defence disclosure of the defence to be run at trial. The proposed cross-examination also must not be ‘telegraphed’
in advance to the witness. ‘In these instances, the judge will need to find a way to “vet” the questions to protect
the vulnerable person from unfairness and also and ensure the fair trial of the accused’: Penny Cooper, Paula
Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for Judges, Advocates
and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6) Criminal Law Review
420, 426.
2160 Judy Cashmore and Rita Shackel, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation
Report, August 2018) 54.
2161 See also R v Dinc [2017] EWCA Crim 1206: ‘There is nothing inherently unfair in restricting the scope, structure
and nature of cross examination and or in requiring questions to be submitted in advance, in any case involving a
child witness or a witness who suffers from a mental disability or disorder. The practice has been approved by this
court on many occasions; it is the judge's duty to control questioning of any witness and to ensure it is fair both
to the witness and the defendant. Far from prejudicing the defence, it is the experience of many trial judges that
the practice ensures that defence advocates ask focussed and often more effective questions of a vulnerable child
witness’.
2162 [2015] EWCA Crim 1684.
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ground rules hearings in cases beyond those which involve an intermediary are not only envisaged, but
encouraged.
17.3.2
In Victoria, ground rules hearings were introduced as part of the wider intermediary
framework in 2018.2163 The Second Reading Speech sets out the intended role of ground rules hearings
as follows:
Ground rules hearings are a pre‐trial process that involve all parties and the judge to address a
number of issues, including the manner and content of cross‐examination. Ground rules hearings
are important in bringing to the attention of lawyers and judicial officers the comprehension
capacity and communication needs of particular vulnerable witnesses, and assisting parties to plan
their questions … If a ground rules hearing is held effectively, there should be less need for an
intermediary to intervene during cross-examination.2164

17.3.3
In practice, a ground rules hearing may be listed by the court with, or without, an
application by a party to the proceedings.2165 They are mandatory in all cases where an intermediary is
to be involved,2166 but may otherwise be utilised in a limited range of other criminal cases2167 involving
a child witness or a witness (other than an accused) with a cognitive impairment.
17.3.4
Counsel who are briefed for the hearing at which the witness is to give evidence are
required to attend the preceding ground rules hearing(s).2168 A ground rules hearing must be held before
the commencement of the hearing at which the witness is to give evidence. However, the court has
the power to extend the time for holding a ground rules hearing if it is in the interests of justice to do
so, including after the hearing has commenced.2169
17.3.5
At a ground rules hearing, a court may make or vary any direction for the fair and efficient
conduct of the proceeding. 2170 This includes directions about the manner 2171 and duration of
questioning a witness;2172 questions that may or may not be put to a witness;2173 if there is more than

See Justice Legislation Amendment (Victims) Act 2018 (Vic). See also Victorian Law Reform Commission, The Role of
Victims and Crime in the Criminal Trial Process (Report, August 2016) 169-170 [7.206]-–[7.210].
2164 Victoria, Parliamentary Debates, Legislative Assembly, 13 December 2017, 4359 (Mr Pakula, Attorney-General).
2165 Criminal Procedure Act 2009 (Vic) ss 337(1), 389B(1).
2166 Ibid s 389B(2).
2167 Ibid s 389A. This includes a sexual offence; family violence offence; indictable offence which involves an assault
on, or injury or threat of injury; or a related summary offence.
2168 Ibid s 389D(1). See also County Court of Victoria, Practice Note: Multi-jurisdictional Guide for the Intermediary Pilot
Program: Intermediaries and Ground Rules Hearings, 28 June 2018 (updated 22 March 2021) 5.1(g).
2169 Criminal Procedure Act 2009 (Vic) ss 389C, 389A(2).
2170 Ibid s 389E(1).
2171 Criminal Procedure Act 2009 (Vic) s 389E(2)(a). See also County Court of Victoria, Practice Note: Multi-jurisdictional
Guide for the Intermediary Pilot Program: Intermediaries and Ground Rules Hearings, 28 June 2018 (updated 22 March 2021)
5.4(a).
2172 Criminal Procedure Act 2009 (Vic) s 389E(2)(b). See also County Court of Victoria, Practice Note: Multi-jurisdictional
Guide for the Intermediary Pilot Program: Intermediaries and Ground Rules Hearings, 28 June 2018 (updated 22 March 2021)
5.4(b).
2173 Criminal Procedure Act 2009 (Vic) s 389E(2)(c). See also County Court of Victoria, Practice Note: Multi-jurisdictional
Guide for the Intermediary Pilot Program: Intermediaries and Ground Rules Hearings, 28 June 2018 (updated 22 March 2021)
5.4(c).
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one accused, the allocation among the accused of the topics about which a witness may be asked;2174
the use of aids to help communicate a question or answer;2175 and the extent to which a party may be
relieved from complying with the rule in Browne v Dunn.2176 The court may also give directions regarding
when a witness views their pre-recorded evidence ahead of the hearing;2177 the use of first names when
referring to the witness, counsel and the judicial officer;2178 the robing and dress of counsel and the
judicial officer;2179 arrangements for the witness to maintain composure or concentration (eg a toy,
stress ball, drawing while speaking, or a support dog);2180 the degree and extent an intermediary will
communicate with the court during questioning and the manner of that communication;2181 suspending
the hearing and conducting a further ground rules hearing if counsel are not complying with directions
or the intermediary raises concerns about miscommunication;2182 and if the prosecution wishes to reexamine the witness, directing there be a break in proceedings so that there can be discussion between
the intermediary and the prosecutor where advice can be offered as to the form of questions.2183
17.3.6
At the close of a ground rules hearing, the judicial officer needs to provide a clear
statement of any/all ground rules in writing, which should be provided to counsel and the intermediary
(if any).2184
17.3.7
In circumstances where an intermediary has been appointed, the intermediary must attend
the ground rules hearing.2185 In the ordinary course, the intermediary will have assessed the witness and
prepared a written assessment report in advance of the ground rules hearing, 2186 which contains
practical strategies and recommendations on how to best communicate with the witness.2187 Counsel

Criminal Procedure Act 2009 (Vic) s 389E(2)(d). See also County Court of Victoria, Practice Note: Multi-jurisdictional
Guide for the Intermediary Pilot Program: Intermediaries and Ground Rules Hearings, 28 June 2018 (updated 22 March 2021)
5.4(d).
2175 Criminal Procedure Act 2009 (Vic) s 389E(2)(e). See also County Court of Victoria, Practice Note: Multi-jurisdictional
Guide for the Intermediary Pilot Program: Intermediaries and Ground Rules Hearings, 28 June 2018 (updated 22 March 2021)
5.4(e).
2176 Per s 389E(2)(f) of the Criminal Procedure Act 2009 (Vic), the court may make a direction that if a party intends to
lead evidence that contradicts or challenges the evidence of a witness or that otherwise discredits a witness, the
party is obliged to put that evidence in its entirety to the witness in cross-examination. Such a direction may exclude
all or part of the operation of the rule attributed to Browne v Dunn (1893) 6 R 67. See also County Court of Victoria,
Practice Note: Multi-jurisdictional Guide for the Intermediary Pilot Program: Intermediaries and Ground Rules Hearings, 28 June
2018 (updated 22 March 2021) 5.4(f): ‘This should be a direction of last resort.’
2177 County Court of Victoria, Practice Note: Multi-jurisdictional Guide for the Intermediary Pilot Program: Intermediaries and
Ground Rules Hearings, 28 June 2018 (updated 22 March 2021) 5.5(a).
2178 Ibid 5.5(b).
2179 Ibid 5.5(d).
2180 Ibid 5.5(f).
2181 Ibid 5.5(i), (j).
2182 Ibid 5.5(k).
2183 Ibid 5.5(l).
2184 Ibid 5.1(f).
2185 Criminal Procedure Act 2009 (Vic) s 389D(1)(c).
2186 This is to be provided to the court and counsel seven days before the ground rules hearing. See County Court of
Victoria, Practice Note: Multi-jurisdictional Guide for the Intermediary Pilot Program: Intermediaries and Ground Rules Hearings,
28 June 2018 (updated 22 March 2021) 4.2(c).
2187 Ibid 4.2(c).
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will also have confidentially consulted with the intermediary before the ground rules hearing about the
form of proposed questions to be asked of the witness and received any relevant feedback from the
intermediary.2188 It is on this basis that counsel, the Court and the intermediary will discuss the needs
of the witness at the ground rules hearing and will proceed to formulate ground rules for the taking of
the witness’ evidence in due course as need be.
17.3.8
An intermediary’s participation at a ground rules hearing may be with the intermediary
seated in the witness box for ease of communication with the Court and to ensure that the oral
information they provide is recorded. However, they remain officers of the Court and are not witnesses
in the proceedings such that they need to be sworn/affirmed or subject to examination-in-chief or
cross-examination.2189
17.3.9
Ground rules hearings are not limited to cases in which an intermediary has, or will, be
appointed. Indeed, the discretion to utilise ground rules hearings as a matter of course in relevant
criminal cases, 2190 where there is a child witness or a witness with a cognitive impairment, is
recommended by the court as ‘good practice’.2191 Available fact sheets advise:
A useful rule of thumb is that where a child or cognitively impaired witness has made a
VARE [visual and audio recording of evidence] statement in relation to an offence against
the person, and the matter is to be set down for a contested summary hearing or a contested
committal, an enquiry should be made with the prosecutor as to whether a ground rules
hearing is appropriate.2192

17.3.10
In the absence of an intermediary and/or a written assessment report, the court and
lawyers may, for the purposes of assessing the communication needs of a witness at a ground rules
hearing, be informed by a Questionnaire completed and filed by the prosecution, 2193 the available
witness statements, as well as other relevant resources.2194
17.3.11
Prior to the formal introduction of ground rules hearings in Victoria as part of the
intermediary scheme, some County Court judges such as Judge Sexton had already adopted a practice
of holding pre-evidence hearings in cases involving child witnesses for the purpose of discussing the
capacity of the child witness and what arrangements/if any were required for the taking of their
evidence. Indeed, the Court of Criminal Appeal in Ward (a Pseudonym) v The Queen lauded this practice

See ibid 5.2(b)(i).
Criminal Procedure Act 2009 (Vic) s 389I(2). See also County Court of Victoria, Practice Note: Multi-jurisdictional Guide
for the Intermediary Pilot Program: Intermediaries and Ground Rules Hearings, 28 June 2018 (updated 22 March 2021) 4.2(b).
2190 Criminal Procedure Act 2009 (Vic), s 389A. This includes a sexual offence; family violence offence; indictable offence
which involves an assault on, or injury or threat of injury; or a related summary offence.
2191 County Court of Victoria, Practice Note: Multi-jurisdictional Guide for the Intermediary Pilot Program: Intermediaries and
Ground Rules Hearings, 28 June 2018 (updated 22 March 2021) 5.1(c).
2192 Magistrates Court of Victoria, Ground Rules Hearings: Informant’s Fact Sheet (Fact Sheet, 6 October 2020)
<https://mcv.vic.gov.au/sites/default/files/2020-10/Ground%20rules%20hearings%20%20informant%20fact%20sheet.pdf>.
2193 Magistrates’ Court Victoria, Practice Note No 23 of 2020: Ground Rules Hearings With No Intermediary, 7 October 2020,
4, 5. See relevant Ground Rules Hearings Questionnaire available at: https://mcv.vic.gov.au/sites/default/files/202102/Ground%20rules%20hearing%20-%20informant%20questionnaire%20v2.pdf.
2194 See County Court of Victoria, Practice Note: Multi-jurisdictional Guide for the Intermediary Pilot Program: Intermediaries and
Ground Rules Hearings, 28 June 2018 (updated 22 March 2021) 5.1(c).
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and identified the obvious parallels between this existing practice and the ground rules hearings which
formed part of the intermediary scheme already operating in the UK at that time:
[T]he introduction of such hearings seems to us to be a most enlightened initiative. There are
obvious benefits of this kind, which is similar to the ‘ground rules’ hearing in the UK.2195
17.3.12
In this respect, when ground rules hearings were formally introduced as part of the
intermediary scheme, they were already a familiar concept to many judicial officers and legal
practitioners.
17.3.13
It is to be noted that the available education and training resources on ground rules
hearings (and the wider intermediary scheme) in Victoria are extensive, ranging from bench books and
court procedure manuals2196 to Court Practice Notes.2197
17.3.14
The use of ground rules hearings in Victoria is still relatively new and there does not
appear to have been any formal evaluation at this stage in Victoria. The initial views are that ground
rules hearings have proved effective. This emerges in various submissions to the VLRC. The Criminal
Bar Association did not recommend any changes to the system at the moment ‘as more time is needed
to evaluate the overall effectiveness of the current system’. 2198 In general terms, the Criminal Bar
Association was of the view that the ground rules hearings are operating as intended and making it
easier for complainants in child abuse cases to give evidence.2199
17.3.15

The Victorian Police also saw benefit in ground rules hearings:

[The Commissioner] acknowledges the usefulness of ground rules hearings for investigators, as a
tool for ensuring that victim-survivors have an easier time communicating while under crossexamination. While the benefit of these hearings is not directly measured or recorded, anecdotal
feedback from police members with exposure to these arrangements indicates that the
intermediary program, and ground rules hearings in sexual offences cases are positively regarded.
In many cases, the establishment of ground rules provides modest improvements to the experience
of victim-survivors and witnesses in what is understandably a confronting process. These
arrangements also assist in establishing an open dialogue with witnesses, providing evidentiary
benefit in proceedings.2200

Ward (a Pseudonym) v The Queen [2017] VSCA 37 [132] (Maxwell P and Redlich JA).
Judicial College of Victoria, Disability Access Bench Book (Bench Book, 1 December 2016) [5.8]; >; Judicial College
of Victoria, Victorian Criminal Proceedings Manual (online) 13.11A ‘Ground Rules Hearings and Intermediaries’. The
Judicial College of Victoria has also provided best practice videos for Ground Rules Hearings with and without
an intermediary.
2197 County Court of Victoria, Practice Note: Multi-jurisdictional Guide for the Intermediary Pilot Program: Intermediaries and
Ground Rules Hearings, 28 June 2018 (updated 22 March 2021); Magistrates’ Court Victoria, Practice Note No 23 of
2020: Ground Rules Hearings With No Intermediary, 7 October 2020.
2198 Victorian Criminal Bar Association, Submission No 47 to Victorian Law Reform Commission, Improving the
Response of the Justice System to Sexual Offences (21 January 2021) 12 [56] <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_47_Criminal_Bar_Association_final.pdf> 12 [56].
2199 Ibid 11–12 [55]–[56].
2200 Victoria Police, Submission No 68 to Victorian Law Reform Commission, Improving the Response of the Justice System
to
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Offences
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_68_Victoria_Police_Issues_Paper_E_final.pdf>.
2195
2196

360

17.3.16
The Victorian DPP has said ‘significant progress’ has been made in recent years and the
introduction of intermediaries and ground rules hearings have ‘contributed significantly to the
understanding of lawyers and the judiciary of the impact of sex offending on children.’2201 The Director
added:
The effectiveness of ground rules hearings depends on the information available to assist the
parties, and their level of participation. Where there is a matter in which a ground rules hearing is
required but no intermediary is engaged (for instance, where the complainant is a child in their late
teens without identified difficulties in communication), a ground rules hearing may be perfunctory.
However, in matters where an intermediary is involved, such hearings can be useful. Where both
prosecution and defence counsel actively engage with the intermediary, for instance workshopping
proposed questions for the complainant, the benefits can be significant. As the process becomes
more established, and counsel have the opportunity to experience it in practice, it is hoped that
there will be a higher level of active engagement by practitioners.2202

17.3.17
SALRI was told by Ms Baumeler, a leading Tasmanian defence lawyer, that the success of
any ground rules hearing will be dependent upon timely prosecution disclosure.2203 The prosecution
will realistically need to have satisfied its duty of disclosure before any progress can be made.
Submissions to the VLRC noted that ground rules hearings are often ineffectual owing to significant
delays in the prosecution of sexual offences which are often caused by a failure of timely disclosure by
the Crown and/or delays with regard to the obtaining of expert evidence.2204
17.3.18
It is significant that Judge Sexton, whilst supportive of ground rules hearings and their
value to date in Victoria, and the largely favourable response from both prosecution and defence
lawyers,2205 told SALRI that some issues remain and she has adopted the relatively cautious approach

Office of Public Prosecutions Victoria, Submission No 63 to Victorian Law Reform Commission, Improving the
Response of the Justice System to Sexual Offences (12 February 2021) 3 <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_63_Office_of_Public_Prosecutions_final.pdf>.
2202 Ibid 9.
2203 The prosecution is under a comprehensive duty imposed by statute, case law and professional protocol to disclose
to the defence in a criminal case not only the evidence it intends to adduce at trial, but also any ‘relevant’ unused
material whether it helps or hinders the prosecution case. See Mallard v R (2005) 224 CLR 125. In Roberts v The
Queen (2020) 60 VR 431, the Court of Appeal (Osborn and T Forrest JJA, and Taylor AJA) held at 444 [56]: ‘It is
now accepted that it is fundamental that there must be full disclosure in criminal trials. It is a “golden rule”. The
duty is to disclose all relevant material of help to an accused. It is owed to the court, not the accused. It is ongoing.
It includes, where appropriate, an obligation to make enquiries. It is imposed upon the Crown in its broadest sense.
And a failure in its discharge can result in a miscarriage of justice.’ At 446 [64], the Court concluded that ‘the duty
of disclosure is a significant element of a fair trial and a conspicuous aspect of the Crown’s duty to ensure that the
case against an accused is presented with fairness’. See also David Plater, ‘The Development of the Prosecutor’s
Role in England and Australia with Respect to its Duty of Disclosure: Partisan Advocate or Minister of Justice?’
(2008) 25(1) University of Tasmania Law Review 111.
2204 Victorian Criminal Bar Association, Submission No 47 to Victorian Law Reform Commission, Improving the
Response of the Justice System to Sexual Offences (21 January 2021) 9–10 [46] <https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_47_Criminal_Bar_Association_final.pdf>; Liberty Victoria, Submission No 53
to Victorian Law Reform Commission, Improving the Response of the Justice System to Sexual Offences [26] (25 January
2021) <https://www.lawreform.vic.gov.au/wp-content/uploads/2021/07/Sub_53_Liberty_Victoria_final.pdf>.
2205 The Victorian DPP did not make a submission to SALRI, but the Victorian ODPP gave qualified praise of ground
rules hearings to the VLRC. ‘The effectiveness of ground rules hearings depends on the information available to
assist the parties, and their level of participation. Where there is a matter in which a ground rules hearing is required
but no intermediary is engaged (for instance, where the complainant is a child in their late teens without identified
difficulties in communication), a ground rules hearing may be perfunctory. However, in matters where an
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of generally not requiring the defence lawyer to provide their proposed questions to the court. Judge
Sexton added that many defence counsel now volunteer to speak to the intermediary before the ground
rules hearing, so that the discussion of the ground rules is much more practical, with the result that the
questioning of the witness is often conducted in a simple, clear, focused and logical way and in a much
shorter time than in the past. Judge Sexton also noted that the defence are now much more amenable
to re-framing a question by reminding them of the ground rules.
17.4

Ground Rules Hearings in Tasmania

17.4.1
Ground rules hearings were recently introduced in Tasmania following the
recommendations of the Tasmania Law Reform Institute2206 as part of the intermediary scheme that
commenced operation on 1 March 2021.2207 The legislative framework expressly provides for ground
rules hearings. 2208 Ground rules hearings are defined as a hearing where a judge considers the
communication or other related needs of a witness who is to give evidence in the proceeding that have
been identified by a witness intermediary and gives directions on how the proceeding must be
conducted to meet those needs fairly and effectively.2209 Ground rules hearings are mandatory in cases
where the court orders that an intermediary is to be involved.2210
17.4.2
The hearing should be attended by the prosecutor, defence counsel and the
intermediary.2211 The witness who is to be assisted by the intermediary is not required to attend.2212 At
a ground rules hearing, the judge may make any direction that the judge considers appropriate,
including: a direction about how the witness may be questioned; how long the witness may be
questioned; the questions that may or may not be asked of the witness; when the questions that are to
be asked of the witness are to be provided to the witness intermediary; if there is more than one
defendant, the allocation among the defendants of the topics about which the witness may be asked;
and the use of models, plans, body maps or other aids to help communicate a question or answer.2213
If an intermediary has prepared an assessment report in respect of the witness, the judge is to consider
any items mentioned in that report in making directions.2214

intermediary is involved, such hearings can be useful. Where both prosecution and defence counsel actively engage
with the intermediary, for instance workshopping proposed questions for the complainant, the benefits can be
significant. As the process becomes more established, and counsel have the opportunity to experience it in practice,
it is hoped that there will be a higher level of active engagement by practitioners’: Office of Public Prosecutions
Victoria, Submission No 63 to Victorian Law Reform Commission, Improving the Response of the Justice System to Sexual
Offences
(12
February
2021)
<https://www.lawreform.vic.gov.au/wpcontent/uploads/2021/07/Sub_63_Office_of_Public_Prosecutions_final.pdf>.
2206 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/ Communication Assistant Scheme for
Tasmania? (Final Report No 23, January 2018) 38–41, 104–6.
2207 See Evidence (Children and Special Witnesses) Amendment Act 2020 (Tas).
2208 Ibid s 7K.
2209 Ibid s 7E.
2210 Ibid ss 7J, 7K(1).
2211 Ibid s 7K(2).
2212 Ibid s 7K(3).
2213 Ibid ss 7K(4)(a)–(f).
2214 Ibid s 7K(5).
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17.4.3
It is too early to tell how the intermediary scheme will operate in practice in Tasmania 2215
(though SALRI was struck in its visit by the commitment of the Tasmanian judiciary and the
Department of Justice to both the intermediary role and ground rules hearings). The express provision
for ground rules hearings within the statutory framework is intended to ensure that cases in which
intermediaries are involved are effectively case managed so that the role and function of intermediaries
are fully utilised. The significance of there being a legislative base for ground rules hearings in Tasmania
is set out in the Final Report of the Tasmania Law Reform Institute, which informed2216 the subsequent
legislative scheme:
There are general statutory provisions in the Evidence Act 2001 (Tas) that might currently be relied
upon by courts to employ intermediaries/ communications assistants at trial and to give directions
to counsel about questioning people with communication needs. However, in the absence of more
explicit legislative imprimatur, courts may be reluctant to utilise existing provisions in this way and
counsel may be hesitant to encourage judges to do so or, be unsuccessful in doing so.2217

17.5

Ground Rules Hearings in Western Australia

17.5.1
In Western Australia, ground rules hearings are not set out in legislation. However, there
exists a circular to practitioners issued by the Registrar of the District Court,2218 which sets out the
intended use of ground rules hearings in vulnerable witness cases generally. It is framed as an ‘interim
measure’ whilst the government considers introducing an intermediary scheme in Western Australia.2219
17.5.2
The circular states the purpose of ground rules hearings as being ‘to discuss any difficulties
that may be experienced in the taking of the evidence and to discuss and impose rules and procedures
to be followed to facilitate the taking of the evidence.’2220
17.5.3
A ground rules hearing ‘will generally be ordered’ in cases where evidence is pre-recorded
and a witness is a child aged six years or under; a witness requires a ‘communicator’; or a ‘special need’
is otherwise demonstrated.2221 A ground rules hearing may be listed on application by the prosecution
or defence, or on the court’s own motion. It will be listed in the week prior to the pre-recording of the
witness’ evidence and counsel who will be appearing at the pre-recording are required to attend.2222
17.5.4
The court may request a report from the Child Witness Service (CWS) or a qualified
medical practitioner which addresses any difficulties regarding the taking of the witness’ evidence. The
report is to be provided to the court and parties ahead of the ground rules hearing and the report writer
The early signs of uptake in Tasmania are encouraging. See above [14.4.8].
See Tasmania, Parliamentary Debates, Legislative Council, 15 October 2020, 3 (Mrs Hiscutt).
2217 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/ Communication Assistant Scheme for
Tasmania? (Final Report No 23, January 2018) viii. See also Phoebe Bowden, Terese Henning and David Plater,
‘Balancing Fairness to Victims, Society and Defendants in the Cross-Examination of Vulnerable Witnesses: An
Impossible Triangulation?’ (2014) 37(3) Melbourne University Law Review 539, 549–50.
2218 District Court of Western Australia, Consolidated Practice Directions and Circulars to Practitioners 2017 (11 March 2021)
<https://www.districtcourt.wa.gov.au/_files/DC_Consolidated_Criminal_Procedure.pdf>.
2219 Ibid [19.1.2].
2220 Ibid [19.1.3].
2221 Ibid [19.1.3], [19.2.2].
2222 Ibid [19.3.1].
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may be required to attend the hearing. The ground rules hearing is to be conducted relatively
informally. The CWS practitioner and any communicator will be asked to address the witness’
communication needs and counsel will be given the opportunity to ask questions. The court and
counsel will otherwise discuss the pre-recording and the court may make directions establishing ground
rules for the conduct of the pre-recording and questioning of the witness.2223
17.5.5
At a ground rules hearing, the court may make or vary any orders for the fair and efficient
conduct of the pre-recording.2224 In particular, the court may make directions for the conduct of the
questioning of the witness, which may include: directions permitting the witness to have with him or
her in the remote room a toy or comforter;2225 directions about the use of models, plans, body maps or
similar aids to help communicate a question or answer; directions about the frequency and duration of
breaks; directions about the manner of questioning, including a word limit on questioning; directions
about the duration of questioning; if necessary, directions about the questions that may or may not be
asked; where there is more than one accused, the allocation among them of the topics about which the
witness may be asked; limiting the extent to which cross-examination can take place on inconsistencies;
limiting the extent to which counsel may put the defence case; and requiring counsel to put their
proposed list of questions in advance of the pre-recording or trial.2226
17.6

Ground Rules Hearings in New South Wales

17.6.1
While NSW law has made provision for intermediaries for some time, the initial model
under the Criminal Procedure Act 1986 (NSW) appears to have been seldom used.2227 The most recent
NSW legislation governing the intermediary (‘children’s champion’) scheme does not explicitly provide
for ground rules hearings. However, procedural guidance outlined in District Court Practice Notes sets
out the intended role of ground rules hearings as part of the intermediary framework:
Witness intermediaries, who are officers of the Court are appointed to assist the parties and
the Court to communicate with child complainants. Their role includes explaining
questions to, and the answers of, child complainants … A ground rules hearing concerns
the provision of information to the Court about how counsel should question the witness
to elicit reliable evidence.2228

17.6.2
The Practice Directions further stipulate the timetable for relevant matters to comprise
of: a ground rules hearing date, a pre-recorded evidence date and, lastly, a trial date for the balance of

Ibid [19.3.2], [19.3.4], [19.3.5].
Ibid [19.4.1].
2225 One would expect this could extend to the presence of a companion animal. In R v BL [2016] ACTSC 209, the
child complainant in a sexual assault case had been diagnosed with Autism and Generalised Anxiety Disorder.
Refshauge J allowed the child to be accompanied by a trained dog and to wear a cap or visor in testifying to reduce
the stresses upon her. See also Evidence (Vulnerable Witnesses) Amendment Act 2020 (SA).
2226 District Court of Western Australia, Consolidated Practice Directions and Circulars to Practitioners 2017 (11 March 2021)
[19.4.2] <https://www.districtcourt.wa.gov.au/_files/DC_Consolidated_Criminal_Procedure.pdf>.
2227 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Issues Paper No 22, May 2016) 38 [4.2.19].
2228 District Court of New South Wales, Practice Note 11: Child Sexual Offence Evidence Program Scheme (6 August 2019)
[2].
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the trial.2229 A ground rules hearing will ordinarily be listed at least one week before the pre-recorded
evidence hearing.2230
17.6.3
The initial view to the Child Abuse Royal Commission was positive. Ms O’Rourke of the
NSW DPP saw trials as more efficient, with a higher rate of early guilty pleas.2231
17.6.4
An evaluation of the NSW pilot program was undertaken in July 2017, at which time a
key finding included: ‘the ground rules hearing is an important component of the Pilot that is working
well and making a practical difference to children’s experience of the process’.2232
17.6.5
The Child Abuse Royal Commission came to a similar view. The Commission considered
‘that introducing intermediaries and ground rules hearings should help to improve the skills of police,
prosecutors, defence counsel and judges in dealing with vulnerable witnesses’.2233
17.6.6
The final 2018 evaluation of the NSW pilot scheme confirmed these findings. It noted
that lawyers and senior legal practitioners agreed that the ground rules hearings constitute ‘an important
step in circumventing difficulties in questioning the witness and reducing the potential for the trial to
be aborted’.2234 Both judges, and prosecution and defence lawyers were positive about the ground rules
hearings.2235
17.6.7
Ground rules hearings were further seen as helping to foster a culture within the legal
profession supportive of intermediaries as a resource for the court and to be shared by all parties to
the proceedings.2236
17.6.8
However, the evaluation identified some areas for improvement and made the following
recommendations:


The ground rules hearing should be understood as constituting a key venue for joint discussion
by the Court and all parties concerning the witness intermediary’s assessment report and the
recommendations.



The ground rules hearing should be held at least a week before the pre-recorded hearing as far
as possible. Ground rule hearings should be scheduled to allow sufficient time for parties to
prepare for the pre-recorded evidence hearing.



The ground rules agreed upon at the ground rules hearing and set for the pre-recorded evidence
hearing should include clear rules about how a witness intermediary will intervene during the
pre-recording of the child’s evidence.

Ibid [6].
Ibid [8].
2231 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Gina O’Rourke, 29 November 2016) 23923–4.
2232 Judy Cashmore et al, Evaluation of the Child Sexual Offence Evidence Pilot (Process Evaluation Report, July 2017) 7, 11.
2233 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 85.
2234 Judy Cashmore and Rita Shackel, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation
Report, August 2018) 4, 53.
2235 Ibid 53.
2236 Ibid.
2229
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Ground rules should be understood by the parties as enforceable, not merely discretionary.
Consideration would be useful regarding how best to develop practice notes and/or use of
(written) trial directions to ensure that the ground rules are complied with.



Provisions relating to the ground rules hearing and its conduct should be legislated in NSW to
give this process a clear status and facilitate compliance; this is the approach that Victoria has
adopted. Ground rules hearings are also entrenched in legislation in the UK.2237

17.6.9
It is also of interest that in late 2016, evidence given to the Royal Commission into
Institutional Responses to Child Sexual Abuse revealed a practice which is divergent from the NSW
practice directions in many key respects, most notably the fact that ground rules hearings are only
occurring on the morning of the witness’ evidence:2238
MS O’ROURKE: There is basically a ground rules hearing. After the assessment of the child, there
is a quick meeting — it tries to be quick because it is usually incorporated on the first day of the
prerecorded hearing. So as to not keep the child waiting for very long, there is an assessment done
as to the specific needs and how questioning should or should not be done with the child. There
are also some suggestions that are available by the witness intermediary …2239
MS HALL: In terms of the ground rules hearing, there have been arrangements for the
complainant to attend court a little bit later, so they are not waiting around, to enable parties to
have the ground rules hearing and then to facilitate any communication between counsel and the
witness intermediaries to, if you like, perfect the questions that are going to be asked. Some counsel
who have no experience with witness intermediaries might find themselves a bit challenged by
some of the rulings, so they then have a short opportunity to discuss with the witness intermediary
a way that they could redraft their questions to make them more appropriate in the
circumstances.2240
…
MS O’ROURKE: Initially the ground rules hearing was not permitted. We had a change of
personnel in relation to the judges, and they have been more open to that suggestion … because
there was some concern that we were repeatedly going to court to obtain the report, to do the
prerecorded hearing, and there was some concern that we were — and part of the practice
direction … is to have the Crown Prosecutor who is conducting the hearing to attend, and the
defence counsel. It was basically ensuring that we were repeatedly going over to court for some
directions hearings, so that was some of the concern. But it has sort of evolved now that it is seen
that it’s a more productive way of doing it and it can be done quite quickly … on the morning of
the prerecorded hearing, and we just adjust so that the complainant arrives half an hour later.2241
…

Ibid 13, recommendation 1.5.2.
This renders much of the rationale and value of a ground rules hearing redundant.
2239 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Gina O’Rourke, 29 November 2016) 23916.
2240 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Sharyn, 29 November 2016) 23917–18.
2241 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 46, Day 234,
Gina O’Rourke, 29 November 2016) 239178.
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MR BARROW: In terms of defence counsel’s ability to be flexible enough to adjust whatever
cross-examination had been planned, is there time made available for that, in your experience?
MS HALL: There certainly has been in the matters that I’ve been involved in, although I have to
say because of the way the orders were made so that the reports were served in the week before
the prerecording, I’ve certainly found that in the matters that I’ve done, I’ve had enough time to
consider the ground rules that are proposed, or the recommendations that are proposed, and I’ve
had enough time to factor that in to the questioning that I’ve done.2242

17.7
17.7.1
hearings.

Ground Rules Hearings in South Australia
There was initially no explicit legislative provision in South Australia for ground rules

17.7.2
Such hearings were contemplated as part of the CP role and Vulnerable Witnesses Act, but
have been notably absent in South Australia until very recently.2243 SALRI was able, with the support
of Judge Chapman of the District Court, to sit in for a number of hearings pursuant to a recent
‘Information for the Profession’ dated 21 May 2012 from the Chief Judge.2244 This related to Criminal
Pre-trial Special Hearings under s 12AB of the Evidence Act 1929 (SA) (‘Evidence Act’). This seems to
have been issued as a result of a number of amendments to the Evidence Act through the Evidence
(Vulnerable Witnesses) Amendment Act 2020 (SA)2245 relating to pre-trial special hearings which came into
force on 19 March 2021. These included provisions for a canine court companion at the pre-trial special
hearing, an initial hearing before the pre-trial special hearing to hear submissions and make rulings to
apply at the pre-trial special hearing, and for the court to make orders at the pre-trial special hearing as
to the admission of the evidence taken at it which is binding on the trial court. A number of these
provisions would best be considered and decided upon before the actual pre-trial special hearing.
17.7.3
It is important to note that ever since the original 2015 Vulnerable Witnesses Act came into
operation on 1 July 2016, s 12AB pre-trial special hearings have been envisaged in courts where there
is, pursuant to an order under s 14A of the Evidence Act, a communication partner who provides
communication assistance to the witness. This later section came into effect on 1 July 2016, the same
date as s 12AB came into effect.
17.7.4
Ground rules hearings have been contemplated, though not required, in South Australia
since 1 July 2016,2246 but their apparent use until very recently has been minimal.2247 They have been
recently introduced as described above. It is highly significant that the Statutes Amendment (Child
Sexual Abuse) Bill 2021 was introduced to the South Australian Parliament on 24 August 2021 in

Ibid.
See also Statutes Amendment (Child Sexual Abuse) Bill 2021 (SA).
2244 SALRI thanks Judge Chapman for her assistance.
2245 See South Australia, Parliamentary Debates, House of Assembly, 23 September 2020, 2714–16 (Hon Vickie
Chapman). This Act was referred to as the ‘Zero the Dog Act’ more than once in consultation.
2246 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179,
Dr David Plater, 24 March 2016) 18339, 18344.
2247 There are no reliable statistics, but it seems use was on a very occasional and ad hoc basis. There was certainly no
systematic or regular use.
2242
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response to the recommendations of the Child Abuse Royal Commission.2248 This Bill, which was
introduced when this Report was almost complete, proposes amendments to s 12AB of the Evidence
Act 1929 to allow the court to give directions at the pre-trial special hearing, or prior to it, as to a
number of matters, including the manner of questioning the witness, the duration of questioning the
witness, the questions that may or may not be put to the witness, whether or not it must be put to the
witness in cross-examination the entirety of evidence that is said to contradict, challenge or discredit
the witness,2249 and any other direction the court thinks necessary for the fair and efficient conduct of
the proceeding. These amendments were said in Parliament to be in line with recommendations of the
Child Abuse Royal Commission.2250
17.7.5
The history of ground rules hearings in South Australia since 2015 is not simple and shows
the complexity of law and practice in this area. While the 2015 Vulnerable Witnesses Act did not contain
explicit provision for such hearings as in England, NSW or Tasmania, the District Court Criminal Rules
2014 made provision for something akin to ground rules hearings.2251 The 2015 Act also contemplated
such hearings in South Australia to accompany and support the new framework.2252 As was explained
during the 2015 South Australian parliamentary debate:
There can now be ‘ground rules’ hearings. This will set out how a case will be conducted: for
example, what is admissible evidence; what type of questions can be asked of potentially
disadvantaged defendants; are witnesses victims and suspects? This measure has been very
successful in the United Kingdom, I am told from the consultation I have undertaken, in making
suggestions to government. For instance, this would potentially prevent the use of questioning

See also South Australia, Parliamentary Debates, Legislative Council, 24 August 2021, 3955–60.
This provision modifies, or even discards, the venerable rule in Brown v Dunn (1893) 6 R 67 in its application to a
vulnerable witness. This provision is seemingly radical, but it reflects existing case law as to modifying the rule for
vulnerable witnesses (see R v B [2010] EWCA Crim 4; R v Grant-Murray [2017] EWCA Crim 1228; Ward (a
Pseudonym) v The Queen [2017] VSCA 37) or even discarding the rule where ‘putting your case’ would achieve nothing
(see R v Edwards [2011] EWCA Crim 3028). Judge Lees told SALRI it will be a very rare case for the rule to ‘put
your case’ to be discarded, even to a vulnerable witness, but it is now routine for the rule in England to be modified
in its application to a vulnerable witness. She noted: ‘We do require advocates to put the defence case to a young
/ vulnerable witness - and not be permitted to avoid that by saying the witness could not understand / deal with
it; it must be put simply and in a way the witness can follow.’ See also R v RK 2018 EWCA Crim 603.
2250 Statutes Amendment (Child Sexual Abuse) Bill 2021 cl 13(1), 14. The Bill ‘allows the court to make orders
regarding the manner, duration and type of questions that may be asked of witnesses at pre-trial special hearings
and of vulnerable witnesses giving evidence in a trial of child sexual offences. Directions can also be made that
certain evidence that contradicts, challenges or discredits a witness’s evidence need not be put to the witness. The
court may also make directions about the use of aids such as plans and maps that help communicate a question or
answer’: also South Australia, Parliamentary Debates, Legislative Council, 24 August 2021, 3957 (Hon R Lucas MLC).
2251 District Court Criminal Rules 2014 (SA) Rule 57A; Evidence Act 1929 (SA) s 12AB. See further Greg Weir, Royal
Commission into Institutional Responses to Child Sexual Assault (Statement of Witness, 24 November 2016). See also
above n 2100.
2252 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 179,
Dr David Plater, 24 March 2016) 18339, 18344. ‘Also important are the ground rules hearings, which, though not
expressly mentioned in the South Australian Act, are certainly envisaged, and I understand that the Chief Judge
and the Chief Justice are currently looking at the necessary rules or practice directions towards allowing those
ground rules hearings to work, and also pre-recorded cross-examination. I think it is important to look at all of
these as part of a comprehensive solution to a complex problem with multiple dimensions’: at 18339.
2248
2249

368

that is deliberately verbose, repetitive or delivered in another style that might confuse or frustrate
a witness with particular communication or literacy-related needs.2253

17.7.6
Whether this was the correct approach with the benefit of hindsight is a matter of
speculation. Ground rules hearings have not occurred with any regularity in South Australia
jurisdiction. Indeed, SALRI is unaware of any such hearing until the recent Pilot (though such hearings
may have occurred on an ad hoc and occasional basis). Whilst this very limited use of ground rules
hearings may have been the result of there being very little uptake of the CP scheme, there have not
been ground rules hearings convened in South Australia in relation to cases featuring vulnerable
witnesses more widely either. Further, although there are some other vulnerable witness measures
which may be utilised to make directions similar to those that may result from a ground rules hearings
— for example requiring the leave of the court to question a witness during a pre-recorded special
hearing2254 — these measures are not ground rules hearings, nor are they designed to replace ground
rules hearings, but, rather, to complement them as additional safeguards for vulnerable witnesses.
17.7.7
The limited use of the CP scheme in South Australia makes it difficult to determine why
ground rules hearings as a separate procedural component of that scheme also were not used. That is,
whether it was on account of a lack of legislative provision and/or procedural guidance or other factors.
The fact that there existed no explicit legislative or procedural base for ground rules hearings in South
Australia may be the very reason for the very limited uptake of the CP role.
17.7.8
SALRI notes the distinction that is highlighted in the recommendations regarding ground
rules hearings in Final Report of the Child Abuse Royal Commission: a legislative framework in which
ground rules are able to be held does not necessarily equate to ground rules hearings in fact being held.2255
17.8

Consultation Data Overview

17.8.1
There was strong, though not universal, support in SALRI’s consultation for mandated
pre-trial ground rules hearings.2256 Such hearings were seen as valuable to not only the interests and
quality of the testimony of a vulnerable party, but as allowing for a fairer and a more effective and
efficient trial. It was widely considered that such hearings should not be left to the parties and judicial
discretion as has been the case to very recently in South Australia, but explicitly required, as in England
and Tasmania, by Practice Direction and/or legislation.
17.8.2

Indeed, two key themes to emerge from consultation were:



The need to ensure uptake of GRHs from all members of the judiciary. Having one judge
champion it would be useful, but cultural change needs to be wider than this.



Ground rules hearings are essential for prospective CPs for both them and the court to
understand the role of the CP at trial.

17.8.3
The prevailing view at SALRI’s four Adelaide roundtables was supportive of the role and
rationale of ground rules hearings. A cautionary note was expressed by several parties. Kim Baumeler,

South Australia, Parliamentary Debates, Legislative Council, 2 July 2015, 1142 (Hon Kellie Vincent MLC).
Evidence Act 1929 (SA) s 13BA(5).
2255 Royal Commission into Institutional Responses to Child Sexual Assault (Final Report, 2017) recommendation 60.
2256 SALRI reiterates that it is disappointing that no submissions were received by key interested parties such as the
South Australian DPP, the Bar Association or the LSC or the Law Society on this point.
2253
2254
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a leading Tasmanian defence lawyer, saw value in pre-trial ground rules hearings. Ms Baumeler said
there are major logistical issues and the vital qualification is that the DPP must be ready, notably in
having completed its duty of disclosure. Ground rules hearings will achieve little if the DPP is not
ready. This is a real concern. Ms Baumeler said she would willingly take part in a ground rules hearing
and would be willing to hand over her list of prosed questions in cross-examination as part of this. She
said the legal culture in Tasmania would largely (though not totally) accept the rationale of ground rules
hearings. Ms Baumeler said that different judges may or may not be supportive.
17.8.4
The Tasmanian DPP raised practical misgivings. The significant logistical implications for
case listing and case management of ground rules hearings as now required under the Evidence (Children
and Special Witnesses) Amendment Act 2020 (Tas) were discussed with SALRI. The Tasmanian DPP noted
that some judges are likely to embrace the process, others may not. The DPP agreed that such hearings
are of value in providing for a fairer and more effective trial. However, the logistics of making them
work as intended was seen by the DPP as challenging and ‘difficult’, and likely add to the workload of
the Tasmanian ODPP. The Tasmanian DPP reiterated the challenging logistical implications of ground
rules hearings for his office. A ground rules hearing scheme requires ideally the early identification of
trial counsel, but this is difficult to arrange given the ODPP budget and the limited number of suitable
trial lawyers. The Tasmanian DPP noted that the prospect for example of a different lawyer conducting
the pre-trial recorded examination in chief and another doing the trial is undesirable.
17.8.5
The Tasmanian DPP predicted that defence lawyers may not wish to change existing
practices and may well not welcome ground rules hearings, particularly any suggestion of disclosing
their intended questions of a vulnerable party to which there will be ‘a lot of resistance’.2257 It was noted
that defence lawyers will be reluctant to reveal their defence or line of defence at a ground rules hearing.
It was said some courts will enforce pre-trial orders, but others won’t.
17.8.6
However, there was strong support in SALRI’s consultation, including at the four
Adelaide roundtables, not only for ground rules hearings but also for explicitly provision of their role
and content and, crucially, requiring them to be held in cases involving vulnerable parties, or at least
where a CP has been used or is to be used at the trial. There was also strong support for placing the
role and operation of such hearings on a statutory basis.
17.8.7
Parties including the Australian Association of Psychologists, the Australian Psychological
Society, Speech Pathology Australia and Ms Ashton were very supportive of ground rules hearings
being available to anyone with a complex communication need and CPs being active participants in
such hearings.
17.8.8
Speech pathologists who have worked as informal CPs told SALRI that having a pre-trial
hearing such as a ground rules hearing, at which their role in proceedings could be discussed, would
be helpful. They explained that currently when they appear in court their role is limited to listening,
and they feel they are unable to interject at all.
17.8.9
Ground rules hearings were viewed as a sound means to ensure that persons with complex
communication needs are comfortable in the court setting and can provide their ‘best quality’ account.

2257

This is contemplated and may well be required under English ground rules hearings. See Penny Cooper, Paula
Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for Judges, Advocates
and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6) Criminal Law Review
420, 425–7. It may well be contentious in an Australian context. See also [17.1.3].
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They were also viewed as a useful way to assist people with complex communication needs to give
their best evidence.
17.8.10
Several SAPOL officers supported pre-trial ground rules hearings. They were seen as
essential to bring about real change in court. The officers noted that the unsatisfactory situation of
inappropriate cross-examination continues. The example was given of the prolonged and confusing
cross-examination of an 11-year old child with learning difficulties that left the child very upset. ‘Why
are we setting up these children for failure?’ The inadequacy of existing safeguards to prevent complex
or inappropriate cross-examination of vulnerable parties were noted.
17.8.11
One regional defence lawyer strongly supported UK style ground rules hearings and
robust pre-trial case management and the need for a change in legal culture. This was seen as helping
all parties and both sides. What happens pre-trial was seen as far more important that what happens at
trial. The lawyer said: ‘Ground rules hearings are important — so many delays, so getting rid of
unnecessary things before trial is good.’ The defence lawyer disagreed with the traditional adversarial
approach of keeping your ‘cards to your chest’ as a defence lawyer. The lawyer said they would be fully
prepared to voluntarily divulge the topics of cross-examination of a vulnerable party at a ground rules
hearing as well as the actual proposed defence questions, and supported a requirement that this occur.
‘This will help the quality and administration of justice and save a lot of court time and delays.’ The
backlog of a year for a criminal trial was noted and the incentive to ensure compliance for defence
lawyers should be in costs.
17.8.12

Speech Pathology Australia noted:

Ground Rules Hearings can be a really important and useful way to assist people to give their best
evidence. It is recommended from a mental health point of view that any person who has
experienced maltreatment or violence and therefore, may be more likely to be triggered by the
stress of standard court processes, be able to have a Ground Rules Hearing to consider the
necessary modifications they require to allow them to participate in the process.

17.8.13
A number of parties with direct experience of ground rules hearing such as Judge Patricia
Lees in London, Judge Sexton in Melbourne, Justice Wood in Tasmania, Professors Cooper and Doak
and English lawyers supported ground rules hearings and highlighted the value of these hearings.
Indeed, it was emphasised to SALRI that mandated pre-trial ground rulings in cases involving
vulnerable parties are integral to bring about real change. These parties were able to draw on their
considerable expertise and experience involving several jurisdictions. It was elaborated to SALRI that,
whilst there may be some initial reluctance, even resistance,2258 the legal profession will accept ground

2258

The reluctance of lawyers and courts to change established adversarial practices has been noted: Isabel Randell et
al, University of Auckland, Young Witnesses in New Zealand’s Sexual Violence Pilot Courts (Report, 2020) 58–63;
Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 35–6 [3.4.2]–[3.4.4]. See also above [2.4.1]–[2.4.4], [12.3.5]–[12.3.14]. The
idea of robust pre-trial judicial case management is routine in civil litigation but is less common in criminal
litigation. The suggestion of defence lawyers welcoming restrictions on ‘traditional’ cross-examination of a
vulnerable party and willingly revealing their intended topics of cross-examination, let alone a detailed list of
proposed questions for judicial vetting, may prove contentious. There is no general duty of defence disclosure of
an intended defence in South Australia as exists in the UK. The strong and successful opposition to the last efforts
to establish such a duty through the Summary Procedure (Indictable Offences) Amendment Bill 2017 (SA), led by
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rules hearings and even defence lawyers will accept the role and value of such hearings and the
directions that would be made, such as limiting the duration and scope of cross-examination of a
vulnerable witness or even requiring the disclosure and vetting of the proposed questions.
17.8.14
There was extensive support for ground rules hearings to be mandatory in certain
instances including when proceedings involve vulnerable people with complex communication needs,
such as children or persons with disability or for people who have experienced maltreatment or
violence, and where a witness may be traumatised by the events witnessed.
17.8.15
Ground rules hearings were also viewed as a means to inform legal practitioners about a
person’s communication needs and any actions that could be taken to maximise their ability to give
their best account. Ms Ashton expressed that ground rules hearings should be:
An opportunity for a communication partner to brief the judge and lawyers on the nature of the
person’s communication difficulties. They would provide specific strategies to support the person
with communication difficulties to understand and express themselves. Discussion and agreement
on what is allowed in terms of questioning the person with the communication difficulty. If
possible, being provided the questions prior to hearing would be incredibly helpful. If visual aids
are required (eg to discuss the place the alleged incident took place), the nature of these should be
agreed on (eg photos, communication partner drawing etc).

17.8.16
The Australian Association of Psychologists concurred with the views of Ms Ashton
suggesting ground rules hearings should involve:
Information about props required, the needs and capacities of the client, how breaks should be
scheduled, whether the witness will be met or have contact with parties prior, the form of crossexamination and whether there will be limits on the time of cross examination.

17.9

SALRI’s Observations and Conclusions

17.9.1
How best to support the participation of vulnerable witnesses and defendants in the
justice system ‘is not a straightforward task’,2259 but ensuring advocates conduct questioning fairly and
skilfully ‘is a fundamental part of that task’. 2260 Ground rules hearings are integral to this process.
Research as to the effectiveness of such hearings shows their use tends to dramatically improve the

the Bar Association, are notable. See further South Australia, Parliamentary Debates, House of Assembly, 16 February
2017, 8596–610 (Hon Vickie Chapman); South Australia, Parliamentary Debates, House of Assembly, 28 February
2017, 8613–38; South Australia, Parliamentary Debates, Legislative Council, 11 April 2017, 6430–3 (Hon Ian
McLachlan MLC); South Australia, Parliamentary Debates, Legislative Council, 9 May 2017, 6577–78 (Hon Kellie
Vincent MLC); South Australia, Parliamentary Debates, Legislative Council, 9 May 2017, 6578–80 (Hon Mark Parnell
MLC); South Australia, Parliamentary Debates, Legislative Council, 11 May 2017, 6647–56; South Australia,
Parliamentary Debates, Legislative Council, 17 May 2017, 6737–43; South Australia, Parliamentary Debates, House of
Assembly, 30 May 2017, 9879–82. One MP described requiring defence disclosure as ‘offend[ing] the fundamental
principle of the right to silence, especially given we have an adversarial system of criminal justice and this would
undermine the fundamental pillars of the workings of that system’: South Australia, Parliamentary Debates,
Legislative Council, 11 May 2017, 6648 (Hon Andrew McLachlan MLC).
2259 Heather Hallett, ‘Foreword’ in Penny Cooper and Heather Norton (eds), Vulnerable People and the Criminal Justice
System (Oxford University Press, 2017) v.
2260 Penny Cooper et al, ‘One Step Forward and Two Steps Back? The “20 Principles” for Questioning Vulnerable
Witnesses and the Lack of an Evidence-Based Approach’ (2018) 22(4) International Journal of Evidence and Proof 392,
402.
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witness’s experience in giving testimony, and consequently improves their ability to give their best
evidence.2261
17.9.2
The suggestion of pre-trial ground rules hearings and robust case management in cases
involving vulnerable parties, especially if a CP is involved, was widely supported in consultation. There
was also broad, though not universal, support in SALRI’s consultation for such hearings to be
mandated in cases involving vulnerable parties and placed on an explicit legislative basis and not left
to practitioner or judicial discretion or practice.
17.9.3
It is significant that wide support exists in England and elsewhere for pre-trial ground
rules hearings.2262 They are an ‘integral aspect of an intermediary scheme’2263 and ‘are essential to get
the full benefit of the use of intermediaries’.2264 They have led to wider benefits, including improving
the efficiency and effectiveness of any trial. SALRI accepts the role and benefit of ground rules
hearings. The introduction of this type of pre-trial hearing has proved ‘crucial to the effective use of
intermediaries and proper questioning of vulnerable witnesses’. 2265 They have helped bring about
cultural change in the treatment of vulnerable parties.2266 One study noted of ground rules hearings that
they ‘provide a mechanism by which the judge can set the parameters for the fair treatment of
vulnerable witnesses and defendants.’2267
17.9.4
Professor Penny Cooper told the Child Abuse Royal Commission (in terms repeated to
SALRI): ‘Ground rules hearings have been really embraced [in England]. They are a key part of this
culture shift in the courts’ approach to vulnerable witnesses.’2268 Professor Cooper said of their need:
I think they are absolutely essential — absolutely necessary. They are in no way a luxury, and I
would encourage any jurisdictions that are thinking about bringing in intermediaries or something
similar to actually write it into their rules or, even better still, their legislation.2269

17.9.5
SALRI concurs with the views and reasoning of Professor Cooper as supported in its
wider research and consultation.

Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 422; Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice
Report, August 2017) Part VII, 211 [60].
2262 See, for example, Victorian Law Reform Commission, The Role of Victims and Crime in the Criminal Trial Process
(Report, August 2016) 169–70 [7.206]–[7.210];
2263 Ibid 170 [7.210].
2264 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 91.
2265 Penny Cooper and David Wurtzel, ‘Better the Second Time Around: Department of Justice Registered
Intermediaries Schemes and Lessons From England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 44.
2266 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 99.
2267 Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 420–1.
2268 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 17,
Professor Penny Cooper, 24 March 2016) 18301.
2269 Ibid 18317–18.
2261
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17.9.6
SALRI considers a formal procedure is preferable to some informal system. ‘The formality
of a court and the recording of proceedings might better reflect the importance of compliance with
ground rules and would better adhere to the principle of publicly administered justice.’2270
17.9.7
SALRI concurs with the suggestion of the NSW evaluation that ‘provisions relating to the
ground rules hearing and its conduct should be legislated in NSW to give this process a clear status
and facilitate compliance; this is the approach that Victoria has adopted. Ground rules hearings are
also entrenched in legislation in the UK.’2271
17.9.8
The express provision for ground rules hearings within a statutory framework is to ensure
that cases in which intermediaries are involved are effectively and proactively case managed so that the
role and function of intermediaries are fully realised. SALRI agrees with the significance of there being
a legislative base for ground rules hearings as set out in the Final Report of the Tasmania Law Reform
Institute, 2272 which informed the subsequent Tasmanian legislative scheme.
17.9.9
SALRI acknowledges that pre-trial ground rules hearings raise operational and logistical
implications for the legal profession, particularly the Office of the Director of Public Prosecution
(‘ODPP’) and the Legal Services Commission (‘LSC’). It will be necessary, as the Tasmanian DPP told
SALRI, for trial counsel for all sides to be briefed and involved far earlier than currently occurs in cases
involving a vulnerable party. Judge Sexton, whilst in favour of mandated and legislated ground rules
hearings as ‘a good thing’, said this was only part of the picture as the challenge remained how to
translate this into good practice and noted that there are also listing and logistical issues and pressures.
17.9.10
SALRI is also under no illusion that there may be reluctance, even resistance, in some
quarters to robust pre-trial case management and ground rules hearings. The suggestion of providing
the questions of the proposed cross-examination of a vulnerable witness may be contentious. As one
lawyer raised to the Child Abuse Royal Commission, giving questions in advance is ‘challenging the
adversarial system to some extent and the onus of proof’.2273
17.9.11
However, SALRI notes that the situation of lawyers providing their topics or questions in
advance of trial in South Australia in relation to the cross-examination of vulnerable parties is not
novel.2274 Ground rules hearings are important, even vital. It is significant that Judge Lees, Wood J and
Judge Sexton all spoke to SALRI of the prevailing support and input amongst the legal profession,
including defence lawyers, for ground rules hearings in cases involving vulnerable parties. There is no
‘right’ for either the defence or the prosecution to pursue traditional unrestricted cross-examination

Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 425.
2271 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018) 13. This is only partly accurate. Professor Cooper advised SALRI that such
hearings, though set out in court rules and guidance, are not set out in legislation for England. They are set out in
legislation in Scotland, see Vulnerable Witnesses (Criminal Evidence) (Scotland) Act 2019, s 1ZD.
2272 Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/ Communication Assistant Scheme for
Tasmania? (Final Report No 23, January 2018) viii.
2273 Transcript of Proceedings, Royal Commission into Institutional Responses to Child Sexual Abuse (Case Study 38, Day 177,
Mr Boe, 23 March 2016) 18194.
2274 This was a feature of the previous problematic s 34CA of the Evidence Act 1929 (SA).
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with a vulnerable party and it is proper for directions to be made at a ground rules hearing in this
context.2275 As the English Court of Appeal has said:
There is nothing inherently unfair in restricting the scope, structure and nature of crossexamination or in requiring questions to be submitted in advance in any case involving a child
witness or a witness who suffers from a mental disability or disorder. The practice has been
approved by this court on many occasions; it is the judge's duty to control questioning of any
witness and to ensure it is fair both to the witness and the defendant. Far from prejudicing the
defence, it is the experience of many trial judges that the practice ensures that defence advocates
ask focussed and often more effective questions of a vulnerable child witness.2276

17.9.12
It is significant that ground rules hearings require proactive case management and
enforcement. Otherwise these hearings may prove a ‘tick the box exercise’, with hearings carried out
as a formality, poor accommodations being made, and any recommendations agreed upon not being
followed in the subsequent proceedings.2277
17.9.13

However, SALRI acknowledges the valid point of Judge Chapman in consultation.

17.9.14
Judge Chapman strongly supported the rationale and purpose of ground rules hearings,
but pointed out to SALRI that legislative intervention may prove premature, even unhelpful, given the
new pilot scheme in the District Court. The judge’s initial view is that ground rules hearings are
proving effective and there has been initial buy-in and support from the legal profession, including
the defence bar, the LSC and ODPP. Judge Chapman noted that, under the pilot, she is already seeing
far earlier guilty pleas, discontinuances, resolutions and the involvement of trial counsel, that previously
all could have been held over until the day of the trial. Judge Chapman gave the example of a recent
case involving a child victim 2278 and the benefits of having trial counsel involved soon after
arraignment because of the listing of a PTSH. Significant legal argument about the joinder of
counts and admissibility of evidence was resolved by counsel during the early case management of
the matter. This enabled the child’s evidence to be pre-recorded just over three months after
arraignment. In the absence of this pilot, it is unlikely that counsel would have addressed these
matters until the trial date which was listed about one year after arraignment. The judge’s initial
R v Lubemba [2015] 1 WLR 1579.
R v Zafer Dinc [2017] EWCA Crim 1206.
2277 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351, 365; Tasmanian Law Reform Institute, Facilitating Equal Access to Justice: An
intermediary/Communication Assistant Scheme for Tasmania? (Final Report No 23, January 2018) 43 [3.4.29].
2278 Judge Chapman helpfully told SALRI that this case had one victim (five counts) and three count of possession of
child exploitation material. Counsel for both parties were involved at earlier stage. There was to be a lengthy
severance argument. The accused appeared for arraignment in January 2021. The case was listed to hear the Rule
49 issues on 8 April 2021 and a PTSH on 3 May 2021. The case was pre-allocated for case management. Counsel
had discussed and resolved most preliminary legal matters, so the 8 April voir dire hearing was not required.
Resolution was achieved with guilty pleas to possession of CEM and nolle prosequi to all counts regarding the victim
except for one (indecent assault). There was an initial hearing to address the s13BA application, topics for questions
of the child witness and vulnerable witness provisions. The pre-recording took place on 15 June 2021. The trial,
by judge alone, was heard on 24 June. Judgment was delivered (not guilty of indecent assault) on 14 July 2021.
Submissions on sentence for the three possession of CEM counts is currently pending (as at 27 September 2021).
Judge Chapman told SALRI: ‘I am a big fan of counsel being involved in these matters from arraignment onwards,
but at the latest, by the initial hearing. The pilot cannot work unless counsel appears at the initial hearing.’
2275
2276
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assessment of the pilot hearings (also supported by SALRI’s observations) is that the new scheme is
working well. Judge Chapman raised that it is therefore preferable to wait to see how the new pilot
model works before considering any legislative changes. Judge Chapman told SALRI that there is every
prospect of the pilot model bringing about the desired cultural and other changes, noting: ‘It will not
be necessary to have legislation to bring about cultural change.’ Judge Chapman queried the timing or
need for legislative intervention or even reinforcement at this stage. Indeed, it may prove counterproductive.
17.9.15
SALRI notes the judge’s cogent reasoning, though part of this question has now been
superseded by the Statutes Amendment (Child Sexual Abuse) Bill now before the South Australian
Parliament.
17.9.16
SALRI supports the recent ‘Information for the Profession’ of the Chief Judge. SALRI
considers that, consistent with the view of other reviews,2279 the role and purpose of ground rules
hearings and the powers open to such a hearing should be put on an explicit statutory basis. This will
support and complement any judicial practice or protocol. Such hearings should not be left to
discretion, but should be mandated where a CP has been used or to be used at the trial. However,
SALRI notes the sound cautionary note expressed by Judge Chapman and agrees that an unduly
prescriptive scheme may be unnecessary, even unhelpful.
17.9.17
SALRI recommends that, amongst other useful legislative changes in this area,2280 s 14A
of the Evidence Act should be amended to include a new s 14A (1a); namely: ‘The court should, when
considering making an order under this section, and the terms of any such order or orders, do so at a
specially convened pre-trial hearing (ground rules hearing).’ SALRI further suggests that if the
proposed new sub-section 12AB (11a) of the Evidence Act 1929 becomes law through the Statutes
Amendment (Child Sexual Abuse) Bill 2021, s 14AB should be further amended (in sub-section (3)),
to include provisions to mirror that new subsection. Where sections 12AB and 14A are both relevant
to communication assistance given to witnesses by communication partners and both sections can
apply to many of the same trials, SALRI considers that courts should have similar powers under both
provisions. This is both logical and consistent.
17.9.18
SALRI concludes that, in light of the recent District Court pilot and the Statutes
Amendment (Child Sexual Abuse) Bill 2021, any further legislative or other changes should operate to
enhance these measures and promote the fair and efficient participation of all parties.
17.9.19
SALRI does not support an overly prescriptive role as to the contents of a ground rules
hearing. Whilst there are sound guides as to the issues that can be usefully considered,2281 it would be
unhelpful to try and comply any statutory list of the items that have to be considered. As the Child
Abuse Royal Commission noted; ‘Rather, each ground rules hearing deals with issues that have arisen
specifically in the trial at hand and in relation to the relevant witnesses.’2282 SALRI concurs with this

Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for
Tasmania? (Report No 23, January 2018) 109 recommendation 10; Judy Cashmore and Rita Shackel, Victims
Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome Evaluation Report, August 2018) 13.
2280 See also Recs 50, 51.
2281 Penny Cooper, Paula Backen and Ruth Marchant, ‘Getting to Grips with Ground Rules Hearings: A Checklist for
Judges, Advocates and Intermediaries to Promote the Fair Treatment of Vulnerable People in Court’ [2015] (6)
Criminal Law Review 420, 432–5.
2282 Royal Commission into Institutional Responses to Child Sexual Abuse (Criminal Justice Report, August 2017) Part VII, 79.
2279
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suggestion. SALRI acknowledges that some lawyers well versed in the adversarial system may be
troubled by the prospect of revealing their proposed questions of a witness with complex
communication needs to the CP and/or the court or of a CP indirectly intervening in their crossexamination or modifying or even discarding the venerable rule in Brown v Dunn of ‘putting your case’
to even a vulnerable witness. However, these are now accepted features in the UK and elsewhere in
Australia. These are questions that can and should be left to the ground rules hearing to resolve and
will depend on the individual case and the particular complex communication need.
17.9.20
SALRI is of the view that, in light of their utility and nexus to the effective use of any
Communication Partner model, pre-trial ground rules hearings in the District or Supreme Court in
cases involving vulnerable parties and/or persons with complex communication needs should be
retained and extended.2283 This would include appropriate amendments to the Evidence Act 1929 (SA).
17.9.21
SALRI suggests that, in light of its extensive research and consultation and careful
consideration on this question, explicit legislative provision should be made in South Australia that,
where a CP has been used at the investigative stage and/or is sought to be used or relied upon in
criminal proceedings before the District or Supreme Court, a pre-trial ground rules hearing must be
held to consider the fair and effective participation of the person with complex communication needs
in the proceedings, including the provision of their best evidence at trial (if they are to testify).2284
SALRI notes a pre-trial ground rules hearing is essential for any case involving or potentially involving
the use of a CP. In other cases involving vulnerable witnesses, including defendants and including in
civil and Youth Court jurisdictions, serious consideration should be had as to the need for a pre-trial
ground rules hearing, however such hearings should not be compulsory.

This recommendation should be read with any evaluation of the ongoing pilot initial hearings been held in the
District Court. SALRI strongly supports this pilot scheme. Statutory provision could be made for the holding,
role, purpose and powers of ground rules hearings. SALRI notes the Tasmanian model in this context.
Section 7E of the Evidence (Children and Special Witnesses) Act 2001 (Tas) provides a ‘ground rules hearing means
a hearing in a specified proceeding where a judge–
(a) considers the communication or other related needs of a prescribed witness who is to give evidence in
the proceeding that have been identified by a witness intermediary; and
(b) gives directions on how the proceeding must be conducted to meet those needs fairly and effectively.’
Section 7K(4) further provides:
‘At a ground rules hearing for a prescribed witness, a judge may make any direction that the judge considers
appropriate including any of the following:
(a) a direction about how the witness may be questioned;
(b) a direction about how long the witness may be questioned;
(c) a direction about the questions that may or may not be asked of the witness;
(d) a direction as to when the questions that are to be asked of the witness are to be provided to the witness
intermediary;
(e) if there is more than one defendant, a direction about the allocation among the defendants of the topics
about which the witness may be asked;
(f) a direction about the use of models, plans, body maps or other aids to help communicate a question or
an answer.’
2284 See also Evidence (Miscellaneous Provisions) Act 1991 (ACT) s 4AB(2); the new s 21AZP(1) of the Evidence Act 1977
(Qld) inserted by s 44 of the Criminal Code (Child Sexual Offences Reform) and Other Legislation Amendment Act 2020
(Qld); Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7K(1); Criminal Procedure Act 2009 (Vic) s 389B(3).
2283
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17.9.22
SALRI is of the view that explicit legislative provision should be made in South Australia
for requiring an appointed CP to be present at a ground rules hearing,2285 enabling a CP’s report on a
witness’s communication needs to be considered at a ground rules hearing, and the types of orders that
may be made at a pre-trial ground rules hearing,2286 whether in civil or criminal proceedings, to provide
for the fair and effective participation of the person with complex communication needs in the
proceedings, including the provision of their best evidence at trial (if they are to testify).2287
17.9.23
SALRI also had the benefit of a helpful discussion with the Chief Judge and Judge
Chapman on 30 September 2021 in relation to this reference. The Chief Judge and Judge Chapman
affirmed their support for the role and rationale of ground rules hearings (strictly called initial hearings).
Judge Chapman noted that the initial results from the pilot program are positive and support the need
for the early identification and involvement of trial counsel. The Chief Judge and Judge Chapman
indicated they were broadly supportive of SALRI’s recommendations relating to ground rules hearings,
especially in light of the changes in this area proposed in the Statutes Amendment (Child Sexual Abuse)
Bill now before Parliament. The Chief Judge cautioned of the need to avid an overly rigid model with
mandatory requirements. Judge Chapman said there is a need for any party wishing to use a CP to
apply to the District Court at the earliest possible stage, preferably before arraignment, of the use of
the intended use of a CP and the identity of that person. This application will then trigger the necessary
ground rules hearing to consider the role of the CP and linked questions. The Chief Judge and Judge
Chapman said ideally the role and involvement of a CP should be foreshadowed at the committal stage.
The Chief Judge and Judge Chapman agreed with the comments of other parties to SALRI that the
involvement of a CP is best dealt with at the police investigative stage. They raised, consistent with
Judge Lees, the need for ‘champions’ of such reforms to include the ODPP and SAPOL and legal
profession. The Chief Judge and Judge Chapman said it is likely to be too late to seek to belatedly
introduce a CP at the District Court, especially at or close to trial (though this capacity should not be
precluded, it should be discouraged). The Chief Judge cautioned that any changes are likely to have
resource implications and emphasised that it is imperative that the courts and other parties such as the
ODPP and LSC have the resources and expertise to effectively implement such changes, noting the
shift to early judicial proactive case management in an ever increasing range of cases involving parties
deemed vulnerable. SALRI concurs with the suggestions of the Chief Judge and Judge Chapman.

Evidence (Miscellaneous Provisions) Act 1991 (ACT) 4AD(1)(c); the new s 21AZQ(1)(c) of the Evidence Act 1977 (Qld)
inserted by s 44 of the Criminal Code (Child Sexual Offences Reform) and Other Legislation Amendment Act 2020 (Qld);
Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7K(2)(c); Criminal Procedure Act 2009 (Vic) s 389D(1)(c).
2286 See also Evidence (Miscellaneous Provisions) Act 1991 (ACT) s 4AE and s 4AF(2); the new s 21AZP(4)(a) of the Evidence
Act 1977 (Qld) inserted by s 44 of the Criminal Code (Child Sexual Offences Reform) and Other Legislation Amendment Act
2020 (Qld); Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7K(5).
2287 This approach is consistent with the Statutes Amendment (Child Sex Abuse) Bill 2021 currently before the South
Australian Parliament. See also Evidence (Miscellaneous Provisions) Act 1991 (ACT) s4AF; the new s 21AZS of the
Evidence Act 1977 (Qld) inserted by s 44 of the Criminal Code (Child Sexual Offences Reform) and Other Legislation
Amendment Act 2020 (Qld); Evidence (Children and Special Witnesses) Act 2001 (Tas) s 7K(4); Criminal Procedure Act 2009
(Vic) s 389E.
2285
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17.9.24

Recommendations

RECOMMENDATION 49
SALRI recommends that, in light of their utility and nexus to the effective use of any
Communication Partner model, pre-trial ground rules hearings (also called initial hearings) in
the District or Supreme Court in cases involving vulnerable parties and/or persons with
complex communication needs should be retained and extended. This would include
appropriate amendments to the Evidence Act 1929 (SA).
RECOMMENDATION 50
SALRI recommends that explicit legislative provision should be made in South Australia that,
where a Communication Partner has been used at the investigative stage and/or is sought to
be used or relied upon in criminal proceedings before the District or Supreme Court, a pretrial ground rules hearing (also called an initial hearing) must be held to consider the fair and
effective participation of the person with complex communication needs in the proceedings,
including the provision of their best evidence at trial (if they are to testify ). In other cases
involving vulnerable witnesses, including defendants and including in civil and Youth Court
jurisdictions, serious consideration should be had as to the need for a pre -trial ground rules
hearing, however such hearings should not be compulsory.
RECOMMENDATION 51
SALRI recommends that explicit legislative provision should be made in South Australia for
requiring an appointed Communication Partner to be present at a ground rules hearing,
enabling a Communication Partner’s report on a witness’s communication needs to be
considered at a ground rules hearing, and the types of orders that may be made at a pre -trial
ground rules hearing, whether in civil or criminal proceedings, to provide for the fair and
effective participation of the person with complex communication needs in the proceedings,
including the provision of their best evidence at trial (if they are to testify).
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Appendix A: Summary of Communication
Schemes in Australian jurisdictions and the UK
Jurisdiction
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Queensland
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Appendix B: Communication Partner / Intermediary Models in other Australian Jurisdictions2288

Name of
Model
Legislation/
Policy
Operation

Vic
NSW
Independent Third Person Witness Intermediary model2290
Model (police station)
Intermediary Model (court)2289
Criminal Procedure Act 2009 (Vic) Criminal Procedure Act 1986 (NSW) ss
pt 8.2A.
275B, 306ZK(3)(b).
Criminal Procedure Amendment (Child
Sexual Offence Evidence Pilot) Act 2015
(NSW).
Mandatory for children under 16 Mandatory for children under 16 years
years of age.2293
of age.2294

Tas
Witness Intermediary model2291

WA
Communication Assistance2292

Evidence (Children and Special Witnesses) Evidence Act 1906 (WA) s 106F
Act 2001 (Tas).
and s 106R.
Evidence (Children and Special
Witnesses) Amendment Bill 2020
(Tas).
Mandatory, on an opt-out basis.
Non-mandatory.

An intermediary scheme has also existed in the ACT since 31 January 2020. The Evidence (Miscellaneous Provisions) Amendment Act 2019 (ACT) effectively introduces intermediaries
in the ACT, allowing them to assist in relation to communication by certain witnesses who have communication difficulties. This Act also introduces ground rules hearings in the
ACT. Chapter 1A of the Evidence (Miscellaneous Provisions) Amendment Act 2019 (ACT) relates to ground rules hearings. Chapter 1B outlines the role of an intermediary and how they
may be engaged in proceedings. See also ACT Human Rights Commission, Procedural Guidance Manual: Intermediary Program (Manual, February 2020). The Queensland intermediary
pilot in Cairns and Brisbane commenced on 1 July 2021. It is limited to victims and witnesses in child sex cases. See Department of Justice and Attorney General, ‘Intermediaries
to Assist Vulnerable Witnesses to Give their Best Evidence’ (Media Release, Queensland Government, 1 December 2020 <https://www.justice.qld.gov.au/communityengagement/news/2020/intermediaries-to-assist-vulnerable-witnesses-to-give-their-best-evidence>.
2289
Magistrates’ Court Victoria, Practice Direction No 6 of 2018: Intermediary Pilot Program at Melbourne Magistrates’ Court, 20 July 2018; Children’s Court of Victoria, Multi-Jurisdictional Guide
for the Intermediary Pilot Program: Intermediaries and Ground Rules Hearings (Guidelines, 28 June 2018).
2288

2290

See Victims Services, Department of Justice (NSW), Witness Intermediary Procedural Guidance Manual (Guidelines, April 2019); Tasmania Law Reform Institute, Facilitating Equal
Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 57–61 [4.2.121]–[4.2.35]; Elise Worthington and Alex McDonald, ‘New
Court Pilot Program Helps Child Sex Abuse Victims to Give Evidence’, ABC News (online, 2 October 2017) <https://www.abc.net.au/news/2017-10-02/child-sex-abuse-victimshelped-by-new-court-pilot/9007220>.

2291

See Department of Justice (Tas), Witness Intermediary: Pilot Intermediary Scheme (Web Page) <https://www.justice.tas.gov.au/eoi/witness-intermediary-pilot-intermediary-scheme>.

2292

Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 61 [4.2.36].

2293
2294

Ibid 63 [4.2.42].
Criminal Procedure Amendment (Child Sexual Offence Evidence Pilot) Act 2015 (NSW) cl 89(3).
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Witness
Eligibility

CP Eligibility

Witnesses (not accused) under
18 years of age or have a
cognitive impairment.2295
‘communications specialist’ 2301
in:
o speech pathology;
o social work;
o psychology; or
o occupational therapy.2302

Witnesses under 16 years of age 2296
(intermediaries termed children’s
champions’).2297
o psychology;
o social work;
o speech pathology;
o occupational therapy; or
o similar field.2303

2295

Criminal Procedure Act 2009 (Vic) s 389F.

2296

Criminal Procedure Amendment (Child Sexual Offence Evidence Pilot) Act 2015 (NSW) cl 82.

Witnesses (not accused) under 18
years of age; and adults with a
communication need.2298
o speech pathology;
o psychology;
o occupational therapy;
o social work; or
o similar qualification/skillset.2304

Children 2299
witnesses’.2300

and

‘special

‘Communication assistants’2305
106F: court may appoint
anyone they consider suitable
and competent.

Procedure Amendment (Child Sexual Offence Evidence Pilot) Act 2015 (NSW), with children’s champions described at s 88 noting that the role may also be described as a witness
intermediary.
2298
Evidence (Children and Special Witnesses) Amendment Act 2020 (Tas) s 7F.
2297

2299
2300

Evidence Act 1906 (WA) s 106F.
Ibid s 106R(4)(b).

Judicial College of Victoria, Disability Access Bench Book (Bench Book, 1 December 2016) [5.11].
Criminal Procedure Act 2009 (Vic) s 389H.
2303 Criminal Procedure Amendment (Child Sexual Offence Evidence Pilot) Act 2015 (NSW) cl 89(1)–(2).
2301
2302

2304
2305

Evidence (Children and Special Witnesses) Amendment Act 2020 (Tas) s 7G(2).
Research shows that communicators have not been used to a great extent since implementation in 1992: Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An
Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 62 [4.2.40].
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Role
Offences
Relevant
Court
GRH

Mostly
interpretative
2306
advisory.

and ss 275B, 306ZK: interpretative.2307
Children: quasi-interpretative,
advisory, and interventionist.2308
Sexual offences; homicide.2311
Sexual offences only.2312
Criminal jurisdiction.
ss 275B, 306ZK: criminal.2314
Children: District courts.2315
Not required by law, but GRH Not required by law, but required as
available by statute.2316
part of Code of Conduct.2317

Mostly interpretative and advisory.2309 Interpretative.2310
Sexual offences; homicide2313
Criminal jurisdiction.

106F &106R: any proceedings.
106F & 106R: any court.

Required for a ‘prescribed witness’.2318 Not required, but ‘pre-trial
special hearing’ available by
statute.2319

2306

Judicial College of Victoria, Disability Access Bench Book (Bench Book, 1 December 2016) [13.11A].

2307

Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 60 [4.2.31].
Ibid 61 [4.2.32].

2308
2309

Government
of
Tasmania,
Evidence
(Children
and
Special
Witnesses)
<https://www.parliament.tas.gov.au/bills/Bills2020/pdf/notes/31_of_2020-Fact%20Sheet.pdf>.

2310
2311

Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 62 [4.2.39].
Department of Justice and Community Safety, Victorian Intermediaries Pilot Program (Web Page, 2020) <https://www.justice.vic.gov.au/justice-system/courts-andtribunals/victorian-intermediaries-pilot-program>.

2312

Criminal Procedure Act 1986 (NSW) cl 339(1).

2313

Evidence (Children and Special Witnesses) Amendment Act 2020 (Tas) s 4 (definition of ‘specified offence’), s 7I.
Criminal Procedure Act 1986 (NSW).

2314

Amendment

Bill

2315

The two District Courts are Downing Centre and Newcastle.

2316

Criminal Procedure Act 2009 (Vic) s 389F.
Victims Services, Department of Justice (NSW), Children’s Champion (Witness Intermediary) Procedural Guidance Manual (Guidelines, April 2019) 7.

2317
2318

Evidence (Children and Special Witnesses) Amendment Act 2020 (Tas) s 7K.

2319

Evidence Act 1906 (WA) s 106.

2020

(Factsheet,

2020)
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Appendix C: Communication Partner / Intermediary Models in International Jurisdictions (United Kingdom and New Zealand)
UK
Model
Legislation
/Policy
Operation
Witness
Eligibility

NZ

Witness Intermediary Model2320

Communication Assistant (‘CA’) model2321

Youth Justice and Criminal Evidence Act 1999 (UK) ss 16, 23–30

Evidence Act 2006 (NZ) s 80

The law does not mandate that an intermediary be assigned, however they Non-mandatory, but growing in practice.2322
are usually assigned in practice.
Eligible if quality of evidence is likely to be diminished by reasons of a mental Both witnesses and defendants who have a ‘communication disability’ or
disorder, or significant impairment of intelligence and/or social who lack the proficiency in English required to understand the proceedings
functioning.2323
or give evidence.2325
Accused is excluded.2324

2320

See Pigot Committee, Report of the Advisory Group on Video-Recorded Evidence (Report, 1989).

2321

Evidence Act 2006 (NZ) s 80.
Kelly Howard, Clare McCann and Margaret Dudley, ‘It’s Really Good … Why Hasn’t It Happened Earlier? Professionals’ Perspectives on the Benefits of Communication
Assistance in the New Zealand Youth Justice System’ (2020) 53(2) Australian and New Zealand Journal of Criminology 265, 300.

2322

2324

Youth Justice and Criminal Evidence Act 1999 (UK) s 16.
Amendments are being made to the Youth Justice and Criminal Evidence Act 1999 (UK) for defendants under 18, and those over 18 whom are cognitively impaired: Coroners and Justice
Act 2009 (UK). The amendments have not yet been implemented.

2325

Evidence Act 2006 (NZ) s 4.

2323
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Intermediary
Eligibility

Must be registered under the Ministry of Justice Registered Intermediary CAs should have ‘specialist skills in assessment and intervention for
Scheme.2326 Group comprises ‘speech and language therapists, psychologists, communication disabilities’ (eg speech therapists, psychologists, social
social workers, nurses, teachers or occupational therapists’.2327
workers and specialist teachers may qualify).2328
Interpretative, advisory and interventionist.2329

Interpretative.2330

All criminal offences.2331

All offences/causes of action.2332

Role
Offences
Relevant
Court
GRH

Legislation provides for criminal jurisdiction only.2333
Criminal and civil.2335
Civil jurisdiction does not yet have established framework, however there
has been use of intermediaries in some civil cases.2334
Required by law.2336
Not required by law, but occasionally used in practice.2337

2326

Ministry of Justice (UK), Registered Intermediary Procedural Guidance (Guidelines, September 2020) 8.

2327

Tasmania Law Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania? (Report No 23, January 2018) 53 [4.2.5].

‘Guidelines: Communication Assistance’, Benchmark (Web Page) <https://www.benchmark.org.nz/guidelines/communication-assistants/#Eleven-one>.
Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An International Comparison of Three Versions of the English
Intermediary Model’ (2017) 21(4) International Journal of Evidence and Proof 351, 359.
2330
Emily Henderson, ‘Helping Communication-Impaired Defendants and Witnesses’, New Zealand Law Society (Blog Post, 1 December 2016)
<https://www.lawsociety.org.nz/news/lawtalk/issue-902/helping-communication-impaired-defendants-and-witnesses/>.
2328
2329

2331

Youth Justice and Criminal Evidence Act 1999 (UK) s 16(1).

2332

The New Zealand Evidence Act does not specify particular offences or causes of action as a condition of access to a CA.

2333

Youth Justice and Criminal Evidence Act 1999 (UK) s 16.
See, for example, Newcastle City Council v WM [2015] EWFC 42; Re D (A Child) [No 3] [2016] EWFC 1.

2334
2335

The New Zealand Evidence Act does not specify the jurisdiction under which the CA scheme is available.

2336

Criminal Procedure Rules 2020 (UK) r 3.8(7).

2337

See R v Olliver [2017] NZDC 4023.
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Appendix D: Overview of Original Linked Study to
Examine the Stakeholder Views on South Australia’s
Communication Partner Scheme By Sarah Hoff
As part of SALRI’s reference into the role and operation of communication partners, an original study
was undertaken by Sarah Hoff on behalf of the Centre for Investigative Interviewing at Griffith
University and SALRI into the use of the Communication Partner (‘CP’) model in South Australia.
The study conducted interviews in order to explore stakeholders’ perceptions of the operation of the
CP role to date and why the South Australian CP scheme (as administered by Uniting Communities)
was not as widely used as had been originally contemplated before its operation ceased in early 2020.2338
The study also touched on the replacement user pays CP model. The study had research ethics approval
from Griffith University.
The participants included 23 professionals whose work intersects with vulnerable people in the
criminal justice system in South Australia. The specific professions represented in the interviews
include defence and prosecution lawyers, the judiciary, speech pathologists, social workers, disability
advocates, academics and policy officers involved in the formulation of the Communication Partner
scheme. The participants included practioners who used the Uniting Communities scheme and those
who act as, or use, communication partners on an ad hoc basis since the closure of the trained
volunteer scheme. South Australian Police (SAPOL) did not participate despite been invited to do so.
The study was approved by the Griffith University Human Research Ethics Committee. The study
was funded through the grant to SALRI from the South Australian Law Foundation Inc.
Procedure
All interviews were administered by a single researcher, Sarah Hoff, across the months of May – July
2021. The interviews were semi-structured and guided by the following questions:
(a) Please relay what you know about the communication partner model in South Australia.
(b) in your view, how useful (if at all) is the South Australian communication partner model?
Explain your response.
(c) How widespread has the model been used so far in South Australia? Please elaborate.
(d) What system changes (if any) are needed to the current South Australian communication
partner model?
A conversational style of interviewing was used, allowing the interviewer the flexibility to pursue lines
of inquiry raised by the stakeholder and direct the discussion towards experiences and concerns
personally relevant to the stakeholder. The interviewer was largely passive, asking broad open-ended
questions to encourage further elaboration and seek further clarification.

2338

See above Part 10.
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Data management and analysis
All of the interviews were audio recorded, transcribed verbatim and double-checked for accuracy. Two
researchers independently read all of the interview transcripts and then met to identify common
themes. The interview data was organised and coded for key themes.
Results
The South Australian CP model, unlike other intermediary models such as in England, Victoria and
Tasmania, is not confined to victims and prosecution witnesses but extends to suspects and accused
and includes both the police investigative and trial stages. There was broad support in the interviews
for this expansive CP model. Of the 23 people interviewed, there was unanimous support for
government intervention to better facilitate access to justice for people with complex communication
needs. Participants noted a range of reasons for this, including the high representation of people with
a disability in the criminal and youth justice systems, the level of vulnerability of people of those people
in the criminal justice system as either defendant or witness, as well as a possible ingrained perception
that people with certain disabilities cannot give reliable evidence.
Participant views on the form that the intervention should take ranged from better training for Police
and legal practitioners on questioning vulnerable witnesses to the education of juries in relation to
features of victim memory and more flexible courtroom models. However, nearly all participants
believed that even if other reforms were implemented in parallel, there would still be a need for at least
a subset of vulnerable witnesses or defendants to have access to a communication partner in order to
ensure their complex communication needs were not a bar to accessing justice.
Our interviews were driven by the experiences and opinions of the participants and the results focussed
on two key areas: the effectiveness or otherwise, of the trained volunteer scheme and feedback on the
experience of using a communication partner in South Australia. These two broad areas will be
examined in turn.
Quotations are provided to support the results; grammatical changes were made to these quotations
where appropriate to improve flow and clarity, and detail that could potentially lead to the identification
of individual participants was removed.

Reasons for low engagement with the Uniting Communities trained volunteer
scheme
The study had 73% of the participants express an opinion on the effectiveness of the trained volunteer
CP scheme. All of those people conceded that the model used was not suitable in at least some respects.
Eight participants raised the concern that the scheme was simply not given adequate time to embed.
A small number of these were reticent to comment on the scheme’s effectiveness for this reason, while
most of the eight suggested that concerns with the model could have been addressed if the scheme
had been allowed to run for longer.
A project like this would require five to ten years of hard work and everyone working together to
try to identify what is best and to educate people about parties before the court with complex
communication needs. (Defence counsel)
It was always intended that was the starting point not necessarily an end in itself. (Government policy
analyst)
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There were five key themes that emerged in those interviews in which participants discussed the
reasons the scheme was not widely accessed: the use of volunteers, leadership and accountability, scope
of rollout, early support and centralisation and the community’s readiness for change.

Concerns with the use of volunteers
The strongest theme to emerge in the study was a belief that the decision to use volunteer
communication partners was detrimental to the scheme’s success. It is notable that 88% of those who
expressed a view on the scheme’s effectiveness raised the use of volunteers as a key issue and it was
frequently the first concern which was raised in interviews. Participants raised two key reasons for why
volunteers were not appropriate: their credibility and expertise and the time commitment required for
a communication partner to be effectively used in the criminal justice system. There was also a view
that the decision to proceed with a trained volunteer model rather than funding professionals reflected
a lack of meaningful commitment by the government to the scheme.
The most common concern was that the use of volunteers adversely affected the legitmacy of the
scheme, and therefore its takeup among Police and legal practitioners. Even for those who
acknowledged the actual expertise of the volunteers who participated in the scheme, many expressed
concern that within the legal profession a lot of value is placed on qualifications, and that the term
‘volunteer’ conjures an image of someone with lesser expertise and experience.
There is the perception from stakeholders that if you’re paid then there is value to what you’re
adding. (Speech pathologist)

Other legal practioners expressed the view that in order for a communication partner to be able to add
value beyond the skills of a prosecutor with extensive experience in questioning vulnerable witnesses,
they need to be currently practising experts in their field, particularly if they are to play an active role
in the courtroom.
It just seemed to me that asking a volunteer who clearly had had some training to understand in
the moment the particular problem with the question for this child was a big ask … That’s sort of
asking them to be both a lawyer and a clinician at once in court as the question is asked. (Prosecutor)

The second key reason participants did not view volunteers as being appropriate for the CP role is the
logistical difficulty of a volunteer being available at short notice and potentially for protracted periods
during trials. Participants highlighted that the nature of the criminal justice system is that it is
unpredictable — new cases arise with no notice at all hours and on all days of the week and trial
schedules are constantly changing depending on availability of witnesses, legal practitioners and the
judiciary.
The view of one of the volunteers, expressed through an interview participant was that:
to be on-call between 7am and 10pm to potentially go anywhere at four hours’ notice and not have
any rapport established or understanding of those clients’ communication needs … I don’t think
that was possible for a volunteer. (Speech pathologist)
It was a difficult role for a volunteer to maintain their commitment to because they may not get a
call for two or three months and then when they did get a call it’s like ‘can you drop everything in
your life? There’s an interview tomorrow’. (Speech pathologist)

Participants were clear in their view that the system would work better if a single person performed
the communication partner role from the Police interview stage, through to prosecution proofing and
then to the trial itself. They acknowledged that this was not realistically achievable with volunteers.
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A constant theme in the interviews was the highly specialised nature of the skills a communication
partner needs to be effective within the legal system, especially if they are to play an active role in
objecting to questions during court proceedings. Several legal practitioners speculated that a
practitioner who had that level of skills would be unlikely to have the availability, even if they had the
inclination, to provide a service on a voluntary basis for the length of time that a criminal trial would
require.
I’d speculate that you’re talking about professionals who use that profession to make a living, so
when you’re balancing paid work to non-paid work I can only speculate where the priorities may
lie. (Legal practitioner)

Leadership
The second major theme to emerge in the interviews was leadership. The perception of participants
was that even where the model architecture is sound, in order for a new scheme to gain traction within
the conservative environment of the criminal justice system there needs to be strong advocates as well
as accountability to provide the necessary incentive for change. Participants’ views were that the
Uniting Communities scheme lacked leadership from government, the judiciary and within relevant
workplaces.
Some participants saw the decision to use volunteers in the Uniting Communities scheme as a
reflection of the lack of political will to effect meaningful change. There was a strong sense that the
scheme was not comprehensively funded or supported by government. Similarly, several people
commented that the government did not allow the scheme enough time to be established and
developed.
We don’t ask someone that’s sitting on a board for the Tourism Association to do it voluntarily
and we don’t ask interpreters in a different language to come into court and do it voluntarily. Why
is it that this because it involves someone with a disability or special needs suddenly this is an area
of charity, so we ask people to do it voluntarily? (Prosecutor)
Although there was a lot of publicity about it, although a lot of glossy brochures were drawn up
and although there was some money made available to Uniting Communities for the
Communication Partner Scheme, I’m afraid my view of it was that it was nothing more than an
exercise in political expediency and popularism. The reason why it failed was because there was
no political will to actually move it forward. (Defence counsel)
I feel like there was a willingness to have this project here but then there was not a willingness to
provide it with the resources that it needed to be a success. It’s kind of like having a plan for a
Rolls Royce version and then trying to achieve it with a Hyundai Getz, which is just not going to
work. (Legal practitioner)
If it’s going to be done it needs to be done properly you can’t do a half-arse job and then say well
no one used it. People with communication needs or disabilities have been excluded for so long
from the system that it’s too important to do a half-arsed job. (Prosecutor)
I was very disappointed with the way in which Government and the courts approached this very
serious issue in my view it was a slap in the face to people with disability everywhere and it was
indicative of the way in which institutions in this state don’t take the needs of people with disability
seriously in the justice system. (Defence counsel)

A lack of apparent Government leadership was also linked to views on how knowledge of the scheme
was disseminated and whether there was a meaningful attempt to effect change. Despite the best efforts
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of Uniting Communities and others (including within Government) to conduct training and produce
information flyers, several practitioners were not aware, or were only vaguely aware, of the scheme and
its potential benefits despite working in relevant areas at the time.
That’s the transient nature of these jobs and how under the pump people are. It is a change
management piece that I think people are forgetting. I don’t think you can just say ‘let’s create this
whole new model and introduce this new person within a very strict system’ and people are just
going to know about it or understand it. (Policy expert)
My concern about our current model is that no one knows how to use them, no one knows how
to access communication partners, so they won’t use them and then there’ll be a review of the
current scheme and the attorney will say ‘well no one’s utilised it and therefore there’s no need’.
So it will become a self-fulfilling prophecy really. (Victims’ rights advocate)

Several interviewees expressed the view that for the legal profession to adopt change and use the new
scheme, the judiciary needed to meaningfully engage with it. For example, people expect judges should
question why communication partners have not been engaged in situations where it appears a witness
or defendant would benefit from their assistance.
I cannot recall being involved in or my staff being involved in or even hearing of a single case
where a judicial officer, on becoming aware that a person might have an intellectual disability or
some sort of communication problem, has said ‘do you think it might be a good idea if we utilise
the legislation to appoint a communication partner?’. (Defence counsel)
I think it’s one thing for prosecutors and police to be across these measures but if the court isn’t
receptive to them that’s just an obstacle that is very difficult to get past. Everyone gets quite excited
about these measures; how useful they are and how much they can be of assistance with vulnerable
witnesses but then they just fall down as soon as we get to the court stage and there’s a lack of
understanding by the judiciary in the courts as to who intermediaries are and the work that they
can do. (Prosecutor)

Several people also noted the importance of ‘champions’ within the workplace in order for a change
such as the Uniting Communities scheme to succeed. For example, three participants referred to the
high level of engagement of SAPOL’s specialist victim management service with the scheme in its early
days, thanks to strong leadership within that team.
You’ll go and do a training and you get all fired up and then if there’s not a mechanism in place to
use that training, where does it go? You’re busy, you’ve got competing priorities so it wouldn’t
take too much of a dampener from management to push it to the side. (Speech pathologist)

Beyond greater understanding and leadership from the judiciary, some participants expressed the view
that for many police and legal practitioners who are resistant to change, overstretched and underresourced, they will not take the additional step of considering the use of a communication partner
unless they receive directions to do so from their supervisor and unless there are consequences for
failure to do so.
One suggestion was to legislate a requirement that police turn their minds to communication assistance
for all witnesses and all defendants. 2339 Other suggestions included integrating the right to have a

Summary Offences Regulations 2016 (SA) reg 18(2) already contains an obligation for an investigating officer to make
arrangements for a prescribed communication assistant or prescribed communication device to be used if they
intend to interview a suspect who they believe may have complex communication needs.

2339
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communication partner into the Victims of Crime Act 2001 (SA) and making training on clients with
communication difficulties a mandatory part of lawyers’ continual professional development.
An item that emerged linked to the importance of judicial leadership (and not limited to the South
Australian experience) was the perceived challenge in verifying the accuracy of evidence that has been
passed from a witness through a communication partner. Some participants suggested that often the
person most likely to be able to perform the role of communication partner is a close friend or family
member who has a comprehensive understanding of that person’s difficulty. However such a person
would be likley to lack impartiality. One participant noted that even if an external communication
partner is used, there is a challenge in verifying their interpretation of the client’s evidence.
If they possess this piece of nuanced knowledge that no one else possesses, how can you guarantee
that they’re being accurate? If you’ve got an interpreter, say it’s Spanish, you can then get your
own interpreter in to sit there and listen and say whether they are right or no they’re not. (Counsel
— defence and prosecution)

Scope of the rollout
A dominant theme in the interviews was that, with the benefit of hindsight, implementation of the CP
scheme in South Australia should have commenced with a pilot phase, as has been done in other
jurisdictions. Instead, the expectation was that the scheme be rolled out across the State within the first
12 months of its operation. Participants also pointed out that the scheme was introduced in addition
to several other vulnerable witness measures so in many ways got lost within a lot of other, more
urgent, legislative changes.
It needs to be a controllable pilot that people can really focus on, with a champion within the
judiciary who is in control that says ‘all right this is going to be my baby and I’m going to really
watch these matters. I’m going to hear these matters.’ Then there is a small number of matters that
use the scheme as much as they can and then it’s evaluated on a short turnaround, so the same
thing doesn’t happen again. (Prosecutor)

Early support and centralisation
A common theme was the importance of communication partners being involved from early in the
criminal justice process, at the point of Police interviews. The reason cited was that for vulnerable
people it is often at the early stage of Police interviews that mistakes are made, which prevent
complaints or reports being progressed. Further, as one prosecutor explained, if no communication
partner is used during Police interviews it can be hard to justify their involvement as the prosecution
prepares for trial, because the complainant has already effectively provided their evidence, often in prerecorded interviews.
Even if the initial evidentiary product is plagued by communication difficulties, even if you could
get a communication partner onboard it wouldn’t result in better evidence being obtained.
Embarking upon yet another pre-recorded version of the evidence you’re just manufacturing
potential inconsistencies so it’s just cross-examination fodder … (Prosecutor)
There was a strong imperative — not only an ideological imperative but also a very practicable
one — where [Police] could, if they’re challenged about their attitude towards people with
disability, say ‘we’ve done all these things …’ (Defence counsel)
I just think the earlier that a person has a communication partner the better the sense of procedural
justice but also the greater the likelihood that the matter is going to progress to the next stage.
(Victims’ rights advocate)
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The anecdotal view from legal practitioners was they did not see cases coming through the system in
which communication partners had been used at the Police interview stage. Despite some positive
feedback on the engagement of SAPOL’s specialist victim management service, a victims’ rights
advocate pointed out that awareness of the importance of communication partners did not extend to
frontline staff who may be the first point of contact for a victim reporting an incident.
Participants expressed the view that one way to achieve consistent support for a witness or defendant
throughout the criminal justice process, as well as to simplify access to the scheme, was to have a
centralised body responsible for allocation of communication partners.
Over half of participants emphasised the need for the scheme to be centrally coordinated. The
prevalent view was that this function should not be referred to an NGO but rather it should sit within
a government department to increase the perceived legitimacy of the scheme. Alongside affordability,
a lack of central control was one of the primary criticisms of the user-pays system that replaced the
Uniting Communities volunteer scheme.
Right now, if a lawyer or a police officer wanted to have a communication assistant, they need to
find one … go to the list find someone start calling and then find someone who can come. When
they find someone, that person might be an amazing speech pathologist with children, and this is
a child issue, but do they know anything about sitting in a police interview writing a purpose-built
report for that space? To find that someone who’d trained in the space would be like striking gold
in the Sahara Desert. (Speech pathologist)

Readiness of the disability community
Another theme that was raised was the importance of engaging with the disability community in order
to hear from them about what a communication partner scheme should look like and how its value
should be communicated to potential users of such a scheme. One lawyer had received an explanation
that people whose access to justice could be improved with the use of a communication partner either
(a) do not identify as having a communication disabulity and so do not want to be a part of the scheme
or (b) do identify, but do not use communication partners in their everyday interactions and so decline
the offer of one because they think it is not relevant for them.

The Experience of using a Communication Partner in South Australia
Communication partners when prosecution is preparing for trial
On the occasions that an investigation did progress beyond Police investigation to prosecution, the
feedback on the value of communication partners was mixed. The study spoke with six lawyers who
worked in prosecutions during the operation of the Uniting Communities scheme. One was not aware
of the scheme at the time, one considered that it was too difficult to involve a communication partner
at such a late stage in proceedings and one used privately sourced communication partner in a trial.
Two prosecutors used, or directed the use of, Uniting Communities volunteers when they met with
complainants to proof the evidence. Rather than playing an active role in the meeting, the function of
the communication partner was to provide a report to the prosecution following the meeting. Both
the prosecutors noted that these reports tended to provide basic suggestions about questioning the
witness, which trained prosecutors are already well versed in:
The feedback ranged from there being some not unhelpful suggestions and guidance to saying it
really didn’t add anything to any meetings; it was just an extra person in the room in a situation
where the victim was already having to meet the prosecutor, the police officer and the witness
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assistance officer. It wasn’t even guaranteed that if they had to come back again that they could
get the same communication partner back. (Prosecutor)

One prosecutor had a communication partner sit in on a meeting between her and a child complainant
with autism as she proofed the child’s evidence:
It might be different if you’re talking to defence counsel who isn’t involved in talking to vulnerable
people and understanding their difficulties, but for people like me who have been doing that for
20 years it was not useful because it assumed a level of knowledge that was much lower than what
we had. To value-add it needed to be information and assistance that was at a much higher level.
(Prosecutor)

The issues raised by the prosecutors reflect the concerns raised above in relation to the expertise of
volunteers in the Uniting Communities scheme.
The speech pathologists who took part in the interviews who are currently providing an ad hoc
communication partner service within the youth justice system reported positively on the way their
support was being received by the accused:
The lawyer commented to me, ‘oh when you started drawing his face just lit up and he just really
engaged with the session’ and he’s commented that yes that he understands what we’re
communicating with him better and feels like he can be heard. (Speech pathologist)

Communication Partners in Court
Researchers spoke with a prosecutor and judge in some of the four identified trials in the District Court
in which communication partners were used during the operation of the Uniting Communities scheme.
Views of a prosecutor
The prosecutor used a communication partner once for a witness with an intellectual disability and in
a separate case was prosecuting a man for whom the defence had appointed a communication partner.
The prosecutor sourced the communication partner privately because the range of expertise offered
through the Unitng Communities scheme was not appropriate for the witness. The communication
partner, a psychologist, prepared a report for the court. Before the hearing commenced, the court then
held a ground rules hearing on the voir dire, where prosecution called evidence from the psychologist
about the short of questions the witness could tolerate and be productive of reliable answers. The
communication partner was then able to sit with the witness when she was giving her evidence. The
parties had agreed that it was not the role of the communication partner to interpret the evidence, but
if she felt the witness was having real difficulty in understanding, she could put her hand up.
The prosecutor’s view was that the real value of the communication partner was in giving the
prosecutor grounds to object to certain questioning of the witness:
What the communication partner assisted me with was to give me something concrete that I could
hang my hat on when I needed to make an objection … In my view this is a protective scheme,
so it’s to stop cross-examination that is confusing. (Prosecutor)
What I think is most important is that we are able to have ground rules hearings in order to set
out to the court the witness’s communication limitations before they give their evidence. Then
that gives the prosecutor a basis to object and the judge to monitor the complexity of the questions.
(Prosecutor)
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Views of a judge
The judge who presided over both the cases in which the prosecutor above used, or witnessed the use
of, a communication partner took part in the study. The judge’s view was that in those cases the
communication partner did not have a significant role, in part because children with certain minor
intellectual disabilities have the potential to be compelling witnesses as they tend to be unable to lie.
While acknowledging that there is a place for communication partners, particularly in the earlier stages
of Police interviews and prosecution preparation, the judge’s view was:
the problem in child sex trials is overwhelmingly that jurors don’t understand how children
perceive things. That’s why in my view the conviction rate in child sex trials is so low. Jurors simply
do not understand that unreliability about matters of history or things of importance to adults is
not adverse to their credit about the offending and their actual experiences.
Now that’s not solved by a communication partner it’s solved by jurors having a better
understanding. (Judge)

Views of defence lawyers
This study showed a distinction between practitioners using communication partners for prosecution
witnesses and those using them, or providing the service, for clients facing criminal charges. One legal
practitioner interviewed had supervised defence counsel who used a communication partner for the
accused in a District Court sexual assault trial. Their understanding was that this was the first time that
the defence had used a communication partner in a South Australian trial. The practitioner found the
communication partner’s assistance invaluable in explaining the court process and taking instructions
from the client:
Although the client was convicted on the evidence he felt, and his family felt, that he had a much
fairer trial because he had a communication partner. He felt very satisfied that everything that
could have been done for him was done and that his disabilities were taken into account. (Defence
counsel)
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Appendix E: Original Linked Study Examining the Role of
Third-Party Communication Support in Investigative
Interviewing By Sonja Brubacher
Witness intermediaries (communication assistants) are professionals whose intended role is to assess
the communication capacities and special needs of children and other vulnerable witnesses, and in
doing so, facilitate communication between these witnesses and professionals in the justice system,
without jeopardizing the defendants’ rights to a fair trial.2340 The first official case of an intermediary
in the criminal justice system was in England and Wales in 2004,2341 so their use is relatively recent.
They were arguably first introduced in Australia as a three-year pilot project on 4 April, 2016, as part
of a key initiative by the NSW Government 2342 (though it will be recalled that South Australia’s
volunteer Communication Partner scheme commenced on 1 July 2016 and other earlier models had
existed, but had been seldom used).
The relevant Acts governing the use of intermediaries in England and Wales, Northern Ireland, and
Australia (NSW) are similar. 2343 Intermediaries are matched with witnesses via referral services
according to the intermediary’s skillset and location. The intermediary then gathers information about
the witness and the nature of the case, third-party information about the witness’ communication needs
and abilities (where consent has been given), and conducts direct assessments of the witness in the
presence of a third party to avoid any concerns about the intermediary coaching the witness or the
witness disclosing abuse to the intermediary. Intermediaries work collaboratively with the legal
professionals who will engage with the child in numerous ways. For example, helping the child practice
giving testimony (by talking about neutral topics) via video link or in the courtroom, facilitating the
process of witness memory refreshing, reviewing their assessments of the witness’ needs with the
interviewers or court personnel, monitoring the structure and phrasing of questions, and relaying
answers from witnesses in cases where witnesses cannot do so verbally. 2344 The bulk of academic
literature on intermediary use relates to courtroom procedures, but they are also used in police
interviews.2345 Due to the relatively recent nature of this role and profession, very little is known about

R v B [2010] EWCA Crim 4, [42].
Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351.
2342 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018); Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and
the Quality of Evidence: An International Comparison of Three Versions of the English Intermediary Model’
(2017) 21(4) International Journal of Evidence and Proof 351.
2343 Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351.
2344 Ibid.
2345 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018).
2340
2341
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the skillset, abilities, and knowledge of intermediaries, the kinds of questions they identify as
problematic,2346 and the types of recommendations they make.
There is no doubt that professionals, whether lawyers or police, who question complainants or
defendants would benefit from access to specialty knowledge about how the communication process
can be achieved in a way that maximises the quality of evidence from the complainant.2347 Answering
these questions, however, requires a better understanding of what is realistic, how intermediaries contribute, and
the conditions in which their knowledge can have best impact. Several small-sample studies have suggested that
intermediaries can help to improve the quality of questions 2348 and the accuracy of children’s
accounts.2349 However, these same studies also demonstrated wide variability across intermediaries. For
example, in Henry et al’s study, two intermediaries provided assessments of 38 typically developing
children before the children were interviewed about a controlled laboratory event (staged, where
ground truth was known). The accuracy of those children’s reports, but not the quantity of details they
provided, was increased compared to children who received a standard best practice interview without
an intermediary; however, there was a statistically significant difference between the two intermediaries
in terms of the amount of information children provided. In other words, the use of intermediaries did
not ensure that children received an equal experience and opportunity to share their memories of the
relevant event.
Notwithstanding individual variability, evidence suggests that there may be contexts in which
intermediary services are more critical than in others. For example, intermediaries may be required
when a witness has specialised communication needs that are likely to be beyond the bounds of training
for legal professionals (eg, cognitive impairment, trauma or mental health problem, complex
communication need).2350 Conversely, for mainstream witnesses — even very young ones — there may
be little need for intermediaries when the interviews are of very high quality. 2351 The use of
intermediaries is very costly given the breadth of their roles, their time spent gathering necessary
information for assessment, and the need for extra meetings between intermediaries and legal
professionals to relay recommendations, as well as the fact that they are never to be alone with the

Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351. Cf Kirsten Hanna and Emily Henderson, ‘“[Expletive], that was Confusing, wasn’t it?”
Defence Lawyers’ and Intermediaries’ Assessment of the Language used to Question a Child Witness’ (2018) 22(4)
International Journal of Evidence and Proof 411.
2347 Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing
an Australian Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of
Criminology 498.
2348 Kirsten Hanna and Emily Henderson, ‘“[Expletive], that was Confusing, wasn’t it?” Defence Lawyers’ and
Intermediaries’ Assessment of the Language used to Question a Child Witness’ (2018) 22(4) International Journal of
Evidence and Proof 411.
2349 Lucy Henry et al, ‘Verbal, Visual and Intermediary Support for Child Witnesses with Autism During Investigative
Interviews’ (2017) 47(8) Journal of Autism and Developmental Disorders 2348.
2350 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018). This theme was also raised to SALRI by the Tasmanian DPP.
2351 Martine Powell, Phoebe Bowden and Michelle Mattison, ‘Stakeholders’ Perceptions of the Benefit of Introducing
an Australian Intermediary System for Vulnerable Witnesses’ (2015) 48(4) Australian and New Zealand Journal of
Criminology 498.
2346
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witness, necessitating a third party to be present.2352 As such, it is vital to determine the boundaries of
intermediaries’ roles so that resources can be directed to ensure they are supporting the vulnerable
witnesses in the justice system who need them the most. This was the goal of the present research.
Prior research pointed to several hypotheses about the scope of intermediaries to assist in interviews.
First, their value may depend on the quality of the interview. When interviews are of high quality,
intermediaries will not need to flag miscommunications as frequently as when they are of low quality,
but they may miss problematic questions that are linguistically appropriate but damaging to memory.
For example, a simply worded question such as, ‘what colour was her skirt?’ may be misleading if the
person in question wore pants. Skilled interviewers are trained to avoid such presumptive questions.
Relatedly, intermediaries’ backgrounds tend to be in speech pathology,2353 so it is expected that they
will pick up on language problems (eg, a double-negative question) more often than flagging cognitively
inappropriate questions (eg, a simply worded but leading question). Finally, it is expected that highly
trained interviewers would identify both linguistically and cognitively problematic questions. The
present study tested these hypotheses by looking at performance in real time using standardised
material, where we controlled for variables (interviewer performance, developmental level, and
disability) that would have confounding impacts.
Current Study
The goals of this research were to 1) to gain better insight, through controlled scenarios, into the skills
and knowledge of intermediaries and potential intermediaries, compared with skilled interviewers; and
2) to determine what factors (eg, experience, job description, interview quality) predict effective thirdparty communication support. Intermediaries are people who assist in communication between parties,
such as between vulnerable witnesses and police or lawyers in legal situations. Despite this definition,
little is known about the scope for communication assistants to ‘assist’. For example, do they primarily
help by flagging linguistically challenging questions as problematic (and to what extent can they correct
these poor questions with ones that are objectively better)? Do they also support the accuracy of
witnesses’ recounts by addressing questions that have a negative impact on memory (eg, questions that
are leading or suggestive)?
Presently, data collection is underway. The final participant pool will be a heterogeneous sample of
professionals who are registered as intermediaries or who are potential intermediaries (ie, have the
qualifications to be intermediaries) in Australia and internationally (n = 15), and professionals who are
skilled interviewers (n = 15). The participants’ performance was examined under two contexts:

Session 1: Interview Excerpts
Prior to Session 1, participants were sent three brief case scenarios. Two were of sexual abuse and one
was of physical abuse. The children in the scenarios were described as a 12-year old with developmental
delay, a 13-year old with language delay, and a typically developing 6-year old. The children and
scenarios were paired in a fully counterbalanced order (ie, the physical abuse scenario was paired equally
often with each of the three children). Participants were asked to complete a ‘case recommendations’

Penny Cooper and Michelle Mattison, ‘Intermediaries, Vulnerable People and the Quality of Evidence: An
International Comparison of Three Versions of the English Intermediary Model’ (2017) 21(4) International Journal
of Evidence and Proof 351.
2353 Judy Cashmore and Rita Shackel, Victims Services, Evaluation of the Child Sexual Offence Evidence Pilot (Final Outcome
Evaluation Report, August 2018).
2352
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sheet for each of the three children, with guidance for the interviewer based on the information
provided about the child.
In Session 1, participants met with a research assistant (RA) at a pre-arranged time via passwordprotected videochat. The RA explained the study procedure and then sent the participant the three
interview audio files to play sequentially. The audio files each contained 10 minutes of dialogue between
an interviewer and child interviewee, read by actors. The participants paused the audio recordings every
time they perceived something wrong with a question (eg, too complex, incudes jargon, etc.). They
verbally explained their reasons for stopping and any recommendations for rephrasing the question or
other procedure (eg, using a prop). This session took about one hour.
The simulated interviews were based on actual police interviews with modifications to some questions
to create particular features that an intermediary might be expected to identify. Specifically, there were
five linguistically problematic questions added (eg, a double negative) and five cognitively inappropriate
questions (eg, a leading question). Responses were coded against a rubric that identified appropriate
stopping points. Other stopping points not on the pre-created rubric were considered on an individual
basis. For example, many participants stopped an interview where the interviewer responded to a
child’s statement with the word ‘right’, being concerned that the use of this word could be considered
contingent reinforcement for the content of what the child said. We also coded the appropriateness of
their suggestions (eg, did they rephrase a developmentally inappropriate question in a way that made it
suitable?).
The three interviews differed in overall quality of question types in a 3:1:1 ratio: Predominantly openended (60% open-ended, 20% cued recall [Wh-], 20% option-posing), predominantly cued recall (20%
open-ended, 60% cued recall, 20% option-posing), and predominantly option-posing (20% openended, 20% cued recall, 60% option-posing). Interview quality was counterbalanced across scenarios
and delivered in random order. Participants also answered questions about the interview (eg, ‘was the
witness able to give her best evidence? Please explain’).

Session 2: Demographic Survey & Knowledge Quiz
17.9.25
In Session 2, participants completed a demographic survey about their professional
background and a quiz (mixture of multiple choice and short answer questions) in which they identified
question types or suggested a ‘next best question’ in response to brief transcript sequences. Multiple
choice questions were scored for accuracy automatically, and short answer questions were reliably
coded as a) excellent question, b) acceptable question, or c) non-ideal question.
Preliminary Results
There are currently 17 participants (out of 30) who have completed the study. Of those who completed,
11 were interviewers and six were intermediaries. All completed participants were female, in the
following age ranges: 25–34 (2), 35–44 (8), 45–54 (5), 55–64 (1) and 65+ (1). Their education level
ranged from high school diplomas (three; all interviewers) to Masters’ degrees. None of the
interviewers had provided third party communication support in a police interview or court, while two
intermediaries had provided such support in police interviews and two had provided such support in
court. Only one intermediary had ever conducted interviews with children (three interviews). The
interviewers had conducted between 50-2500 forensic interviews with children (< 100 n = 3; 500-1000
n = 5; >2000 n = 3).
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Interviewers and intermediaries successfully recognised the most problematic linguistic questions
(obviously complex structure, double negatives, challenging vocabulary) and the most problematic
cognitive questions (leading tag [eg, ‘he did X, didn’t he’], risky yes-no questions about topics the child
had not introduced). Both groups also recognised ambiguous references to specific instances of abuse.
In all three cases, multiple instances of abuse were alleged, and all interview transcripts contained a
vague reference (eg, ‘that time’). Intermediaries and interviewers alike tended to notice these
ambiguities.
Unlike the interviewers, the intermediaries frequently recommended specific questions. At times, they
rephrased best practice open-ended questions because they perceived them being too broad for
children. Research has demonstrated some support for this belief,2354 but simultaneously reiterates that
open-ended questions are still the gold standard and can provide enough scaffolding for young children
and adults with communication impairments when certain formats are used and when they are paired
with wh- questions.2355 The intermediaries provided a number of suggestions that were directly in
opposition to best practice guidelines, even for witnesses with disability. The most common
concerning feature of their suggestions was the need to get specific information right away instead of
letting the story come through (eg, ‘the interviewer needs to find out who Johnny is. What’s his
relationship to the witness?’; ‘We need more specific information about time frames’). Interviewers
acquainted with best practice guidelines are trained to exhaust free recall before moving to these
specific questions, giving a witness the space and time to relay their memories in their own words. This
process is inherently supportive, respectful, and has a rapport-building function.2356 Such training was
in response to the police interviewing tradition of securing evidential information as quickly as possible
through rapid-fire specific questioning.2357 The intermediaries also recommended props such as dolls
and human figure drawings for body part identification, and calendars for temporal information. While
some aids may be needed in certain circumstances, best practice guidance is to minimise their use as
much as possible, and to use them after free recall is exhausted.2358
Performance in Session 1 was complimented by the Session 2 knowledge quiz that assessed
understanding of question types and the effects of various question types on children’s memory and
comprehension. The interviewer group got 84% of the questions correct and the intermediary group
got 63% of the questions correct. Questions that were particular strengths for intermediaries were

Irit Hershkowitz et al, ‘The Development of Communicative and Narrative Skills Among Preschoolers: Lessons
from Forensic Interviews about Child Abuse’ (2012) 83(2) Child Development 611.
2355 Madeleine Bearman et al, ‘Trial of Three Investigative Interview Techniques with Minimally Verbal Adults
Reporting about Occurrences of a Staged Repeated Event’ (2019) 25(4) Psychology, Public Policy and Law 239; AnnChristin Cederborg and Michael Lamb, ‘Interviewing Alleged Victims with Intellectual Disabilities’ (2008) 52(1)
Intellectual Disability Research 49; Michael Lamb et al, ‘Age Differences in Young Children’s Responses to OpenEnded Invitations in the Course of Forensic Interviews’ (2003) 71(5) Journal of Consulting and Clinical Psychology 926.
2356 See, for example, Sonja Brubacher et al, ‘“She Wanted to Know the Full Story”: Children’s Perceptions of Open
versus Closed Questions’ (2019) 24(2) Child Maltreatment 239; Martine Powell and Rita Cauchi, ‘Victims’
Perceptions of a New Model of Sexual Assault Investigation Adopted by Victoria Police’ [2013] (14) Police Practice
and Research 228.
2357 Martine B Powell, ‘An Overview of Current Initiatives to Improve Child Witness Interviews about Sexual Abuse’
(2013) 25(2) Current Issues in Criminal Justice 711; Martine Powell and Sonja Brubacher, ‘The Origin, Experimental
Basis, and Application of the Standard Interview Method: An Information-Gathering Framework’ (2020) 55(6)
Australian Psychologist 645.
2358 See, for example, Margaret-Ellen Pipe and Karen Salmon, ‘Dolls, Drawing, Body Diagrams and Other Props: Role
of Props in Investigative Interviews’ in Kathryn Kuehnle and Mary Connell (eds), The Evaluation of Child Sexual
Abuse Allegations: A Comprehensive Guide to Assessment and Testimony (Wiley, 2009) 365.
2354
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those that contained jargon and those that were excessively complex, but they were less aware than
interviewers about what constituted an open-ended question.
Across both phases of the study, interviewers focused on question structure, question content, and
general best practice guidelines. Intermediaries focused on linguistic complexity. When problematic
questions were identified, intermediaries tended to rephrase them as specific questions whereas
interviewers rephrased them as open. For example, the leading tag question ‘the man was unhappy,
wasn’t he?’ was rephrased often by intermediaries as ‘Was the man happy/unhappy?’ (which is still
potentially leading and asks the child to make an inference). In contrast, interviewers frequently
rephrased the question as ‘Tell me about the man.’ Interviewers were also much less likely to pause the
recordings during the open-ended interview than the intermediaries. Indeed, most of the interviewers
thought the child had been able to give her best evidence in the open-ended interview, whereas the
intermediaries tended to think the best evidence was obtained in the more specific interviews (despite
that the interview scripts were written to control for the amount of case information provided).
Interim Recommendations
The present research does not support the use of intermediaries in police interviews as routine practice.
We suggest that intermediary use in police interviews should be reserved for special cases where a
witness has unique or particular communication challenges that would not be part of the interviewers’
expertise. Further, it would be advantageous for intermediaries who provide support in police
interviews to have interviewer training so that they can bridge their expertise in communication with
best practice interviewing guidelines.
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Appendix F: A Comparative Perspective – United States
By Professor Edward J. Imwinkelried

The purpose of this appendix is to provide comparative perspective on the various issues that SALRI
has considered. This appendix discusses the perspective from the United States.
In some respects, the United States is considering far more drastic steps to protect vulnerable persons
than adopting the concept of ‘communication partners’. For example, the United States is seriously
considering moving beyond formal guardianships and recognizing a new category of ‘supported
decision-makers’.2359 A largely non-verbal person might select such a decision-maker to make choices
for the person — decisions that the supported decision-maker believes that the person would make or
that the decision-maker believes that the person has expressed to him or her.2360 Nevertheless, the
United States has taken a more conservative position than England or South Australia with respect to
facilitating vulnerable persons’ access to the justice system.
In particular, the United States has yet to adopt any intermediary or communication partner procedure.
The United States has taken a number of steps to protect vulnerable persons participating in the justice
system, but most of those procedures do not come into play until the trial phase of the process. Many
of these procedures serve the dual purposes of negatively minimising the trauma to the vulnerable
person and affirmatively facilitating the person’s valuable testimony that the court might otherwise be
deprived of. Subsection A of this Appendix identifies the competing interests implicated by the
American legislative and judicial attempts to protect vulnerable persons such as young children, the
elderly, and persons who have physically or mental illness or disability. Subsection B lists some of the
measures that have been adopted or proposed in the United States for that purpose. Subsection C
discusses the legal standards that are used to determine whether a particular protective measure is valid.

A.
The Competing Interests Implicated by Legislative and Judicial Attempts to
Protect Vulnerable Witnesses
Any effort to protect vulnerable witnesses at trial raises three interests which are often at odds, namely
the accused’s interest, the vulnerable witness’s interests and society’s interests.2361
The Accused’s Interests

An American accused has the right to test the evidence proffered against them. In the United States,
that right has a constitutional dimension; it is protected by the Confrontation Clause of the Sixth
Amendment to the national Constitution. That right ordinarily entitles an accused to do two things:
(1) confront their accuser face to face on the theory that the physical confrontation will apply
psychological pressure to the accuser and make it more difficult for an untruthful accuser to maintain
their composure and mislead the trier of fact; and (2) cross-examine the accuser to expose latent

2359

Jasmine Harris, The Role of Support in Sexual Decision-Making for People with Intellectual and Developmental
Disabilities’ (2016) 77 Ohio State Law Journal Furthermore 83. This Appendix largely retains Professor Imwinkelried’s
referencing style.

This has similarities to the microboard concept. See also South Australian Law Reform Institute, Valuable Instrument
or the Single Most Abused Legal Document in our Judicial System? A Review of the Role and Operation of Enduring Powers of
Attorney in South Australia (Report No 15, December 2020) 405–412.
2361 See Attorney General’s Reference (No 3 of 1999) [2001] 2 AC 91, 118 (Lord Steyn). See also above [7.1.4]–[7.1.10].
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weaknesses in the accuser’s testimonial qualities, namely, perception, memory, narrative ability and
sincerity.

The Vulnerable Witness’s Interests

The accuser not only has the right to seek redress for legal wrongs perpetrated against them; they also
have an interest in maintaining their mental and emotional health. Civil Tort Law recognises the latter
interest as worthy of legal protection. Similarly, Criminal Procedure sometimes authorises the trial
judge to take steps to their or her health.
Society’s Interests

Society has two interests at stake. One is ensuring that citizens feel free to come forward to report
crimes against them and seek legal redress. That consideration is one of the driving forces behind the
enactment of rape shield statutes such as Federal Rule of Evidence 412 throughout most of the United
States.2362 The Federal Bureau of Investigation has reported that rape in particular is one of the most
underreported crimes in the United States. Using that report as their premise, proponents of rape shield
statutes argued that rape victims were reluctant to come forward because it was common knowledge
that at trial, defence counsel were permitted to savagely attack their credibility and character. Criminal
laws will be enforced more vigorously if innocent victims are not deferred from reporting crimes.
While society’s first interest can come into play during the pretrial stage of the case when litigants seek
advance evidentiary rulings under rape shield laws, society’s second interest is operative at trial. At trial,
society has a compelling interest in the correct application of its substantive Criminal Law. As a
corollary, society has an interest in ensuring that accused are not allowed to use trial techniques that
pose a high risk that the defence will mislead the trier of fact into rejecting truthful, accurate testimony
by accuser witnesses.
When the witness falls into a vulnerable category, there can be an acute risk that the trier will be misled.
At trial, a vulnerable person may experience heightened anxiety. There are several sources of the
anxiety, inter alia:

2362

∙

The courtroom can be a foreign, unfamiliar environment for the witness. The witness may
have little or no experience with the legal system, much less with trials.

∙

The accuser realises that the trial will be an adversary hearing at which the defence counsel
will attempt to attack by impeaching their credibility.

∙

Especially when the witness is a young child, the witness may be intimidated by the prospect
of participating in a hearing dominated by adults.

∙

While they are on the witness stand, the witness will be denied their normal sources of
personal support such as parents, spouses, or caregiver.

∙

Even if a child has some experience with the legal system, by the time of trial they are likely
to realise that an accusation such as child sexual abuse is a serious charge. That realisation
can increase the child’s anxiety level.

Michael Graham, ‘’Rape Shield’ Statutes: Overview Fed.R.Evid 412; Mode of Dress, Statements of Sexual Nature
and Intention,’ 48 Crim.L.Bull. 1379 (2012).
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A high anxiety level can have negative impacts on the completeness and believability of the witness’s
trial testimony. In some cases, a witness’s anxiety during cross-examination reaches the point that the
witness is willing to say virtually anything to end the cross-examination and get off the witness stand.
A witness in this extreme frame of mind may be afraid to testify to facts likely to intensify the defence
lawyer’s attack. Alternatively, the witness might recant accurate testimony in the hope that the
recantation will prompt the defence lawyer to cease the cross-examination. Even if the anxiety does
not affect the substantive accuracy and completeness of the witness’s testimony, the anxiety can impact
their nonverbal demeanour. There is a large body of psychological research demonstrating that lay
triers of fact such as jurors attach a good deal of weight to the witness’s demeanour on the stand.2363 If
the defence attacks cause the witness to adopt a less confident demeanour than the witness displayed
on direct examination, the jurors may incorrectly reject the witness’s accurate testimony.
It is obvious that these interests can come into conflict. The nature of the conflict depends on the
specific measures implemented to protect vulnerable witnesses at trial. Different protective measures
will implicate these interests to varying extents. Subsection B below outlines some of the protective
measures taken in the United States. The decision as to the validity of a specific protective measure
requires a balancing of the competing interests. Subsection C reviews the related procedural issues,
including the variables that the courts weigh in balancing and the types of evidence that the courts
consider in their balancing analysis.

B.

Protective Measures That Have Been Adopted or Proposed in the United States

In the United States, the legislatures and courts have developed or considered a wide range of
protective measures. The National Conference of Commissioners on Uniform State Laws has
promulgated a Uniform Child Witness Testimony by Alternative Means Act. The measures relate to
the courtroom, the accused’s personal contact with the witness, and the witness’s examination,
including the direct examination, the cross-examination, and the support provided to the witness
during their testimony.
The Courtroom2364

In some cases, courts have permitted the exclusion of the accused from the courtroom during the
witness’s testimony. However, as a condition the courts have held that during the testimony, the
accused must have the ability to immediately communicate with their defence counsel.2365 Thus, many
appellate courts have insisted that the trial courthouse be equipped with closed circuit television
(CCTV) enabling the accused to stay in constant communication with the defence counsel. The early
American cases dealt with one-way closed-circuit television. In the early cases, the courts demanded a
showing that the witness’s testimony in the accused’s presence would be likely to cause the witness to
suffer specific, severe trauma. 2366 Today courthouses are increasingly equipped with two-way

Levenson, ‘Courtroom Demeanor: The Theater of the Courtroom,’ 92 Minnesota Law Review 573 (2008).
See generally Imwinkelried, E, P. Giannelli, F. Gilligan, F. Lederer and L. Richter, Courtroom Criminal Evidence s 109
(6th ed. 2016).
2365 United States v. Partin, 990 F.Supp.2d 1219, 1223-26 (M.D.Ala. 2013).
2366 State v Foster, 81 Wash.App. 444, 915 P.2d 520 (1996) (serious emotional or mental distress).
2363
2364
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videoconferencing or closed circuit television.2367 Since two-way videoconferencing is a much better
approximation of personal physical confrontation, some courts have relaxed the standard for
determining whether it is justifiable to implement this physical arrangement as a protective measure in
a particular trial.
Other courts have permitted the placement of screens and shields between the accused and the
witness.2368 Still other courts allow the witness to testify with their back to the accused so long as the
jury can observe the witness’s demeanour during their testimony.
Even if the accused and the accuser are in the courtroom together, the judge may close the courtroom,
that is, clear the spectators from the courtroom. Doing so can reduce the witness’s anxiety level. Under
the Sixth Amendment, the accused usually has the right to a public trial. However, that right is not
absolute. When the presence of stranger spectators is very likely to make it difficult for an important
witness to testify, the right yields.
The Accused’s Personal Contact with the Witness

Ordinarily, during a trial the accused does not have direct personal contact with the accusing witness.
However, in the United States although the accused has a Sixth Amendment right to counsel in serious
criminal cases, he or she can elect to proceed pro se. A pro se accused has the right to personally conduct
the cross-examination of the accuser. However, at least one American court has held that if the
allegation is that the accused committed a serious violent offense against a vulnerable witness such as
a young child, the trial judge may deny a pro se accused the opportunity to personally question the
witness.2369
The Witness’s Direct Examination

Even if the witness has significant intellectual or developmental disabilities, he or she is ordinarily
deemed a competent witness. 2370 Federal Rule of Evidence 601 provides that ‘[e]very person is
competent to be a witness unless these rules provide otherwise.’ The Advisory Committee Note to
Rule 601 states: ‘This general ground-clearing eliminates all grounds of incompetency not specifically
recognised in the succeeding rules of this Article.’ Although Rule 602 requires that the witness possess
personal knowledge and 603 mandates that the witness take an oath, there are no other specified
grounds for incompetency. Most courts have adopted a ‘plain meaning’ interpretation of Rule 602.2371
For example, even if a person requires the assistance of an interpreter to testify, the person is
competent. Rule 604 requires that interpreters take a special oath, and many states have detailed
provisions to ensure the availability and competence of interpreters.2372

United States v Carter, 9 F.3d 867 (10th Cir. 1993), cert.denied, 511 US 1044 (1994), Comment, ‘Child Witness
Testimony via Two-Way Closed Circuit Television: A New Perspective on Maryland v. Craig in United States v.
Turning Bear and United States v Bordeaux,’ 7 N.C.J. L. & Tech. 157 (2005).
2368 State v. Welch, 744 So.2d 64 (La..App. 1999); Ebisike, ‘The Evidence of Children,’ 44 Crim.L.Bull. 724, 737-39, 74243 (2008).
2369 Commonwealth v. Tighe, 184 A.3d 560 (Pa. 2018).
2370 I McCormick on Evidence s 62 (8th ed. 2020).
2371 Ibid.
2372 Cal. Evid. Code ss 750-57.
2367
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When a witness testifies at trial, he or she must ordinarily appear under their true name. However,
courts have sometimes permitted witnesses to testify under pseudonyms to minimise the witness’s
public embarrassment or some other risk to the witness.2373 To be sure, in order to prepare for crossexamination at trial, during discovery the defence counsel is provided with the witness’s real name and
background information. However, the witness realises that their victimisation will not become a
matter of general, public knowledge.
When they take the stand at the typical trial, the witness may not wear clothing that will likely disguise
their identity. Again, though, to minimise the witness’s fear of public embarrassment, courts have
allowed victims to don sunglasses and caps during their testimony.2374 However, the courts have added
that the disguise may not interfere with the jurors’ ability to observe the witness’s demeanour, especially
the witness’s facial expressions and body language, during cross-examination.
The courts have long allowed the prosecution to use leading questions during a vulnerable witness’s
direct examination. The Advisory Committee Note to Federal Rule of Evidence 611(c) notes that in
the past, the courts have recognised ‘numerous exceptions’ to the traditional ban of leading on direct,
including ‘the child witness or the adult with communication problems …’ The courts do so on the
rationale that the witness’s anxiety may make it difficult to elicit the witness’s testimony through
conventional, non-leading questions. Many courts have frankly stated that in these situations, the
witness may need the assistance of suggestive questioning to testify effectively.
Some courts have permitted persons with limited communicative ability to testify by using ‘facilitated
communication’. In this technique, a trained facilitator supports the witness’s wrist or arm while the
person uses a keyboard or other communication device to testify. The American courts are split over
the validity of the technique.2375 The leading precedent is State v Stubblefield.2376 In that case, the accused
was charged with a sexual offense. The accused offered testimony about the alleged victim’s use of
facilitated communication as proof of the alleged victim’s cognitive ability, including his ability to
consent to sexual intercourse. The trial judge excluded the testimony on the ground that there is
insufficient proof of the scientific validity of facilitated communication. However, the appellate court
held that the trial judge’s ruling was erroneous and denied the accused a fair trial.2377
Defence Counsel’s Cross-Examination of the Witness

At this stage of the witness’s examination, the protective measures include limitations on both the form
and substance of the defence counsel’s questioning of the witness.
The form of the witness’s examination
Given the fragility of a vulnerable witness, American trial judges enforce the limitation on
argumentative questions with special force here. Argumentative questions are not designed to elicit

People v Ramirez, 55 Cal.App.4th 47, 64 Cal.Rptr.2d 9 (1997) (an alleged rape victim was permitted to testify as ‘Jane
Doe’).
2374 United States v De Jesus-Castenda, 705 F3d 1117 (9th Cir), amended, 712 F3d 1283 (9th Cir), cert denied, (2013) 569
US 1026.
2375 State v Warden, 257 Kan 94, 891 P2d 1074 (1995); Charles Phipps and Mark Ells, ‘Facilitated Communication:
Novel Scientific Evidence or Novel Communication’ (1995) 74 Nebraska Law Review 601.
2376 450 N.J.Super. 337, 162 A.3d 1074 (N.J.Super.Ct. A.D. 2017).
2377 Jasmine Harris, ‘Sexual Consent and Disability’ (2018) 93(3) New York University Law Review 480.
2373
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new, substantive testimony from the witness; rather, they are intended to challenge the witness with
respect to an inference from the testimony already in the record.2378 There is no absolute prohibition
of argumentative questions; the question is entrusted to the trial judge’s discretion under Federal Rule
of Evidence 611(a). However, trial judges usually sustain objections to such questions because the
witness may be unqualified to draw the inference and/or there is no need for the question, since the
cross-examiner will have the right to draw the inference himself or herself during closing argument.2379
Argumentative questions are not the only problem of form during the cross-examination of vulnerable
witnesses. Another form issue is the use of leading questions. In the typical case, the judge routinely
forbids leading on examination in chief but allows it as a matter of course on cross-examination. The
underlying assumption is that the witness is likely to be receptive to the suggestions of the attorney
who called him or her to the stand but resist those of opposing counsel. However, in the final analysis,
in most American jurisdictions the judge has discretion whether to permit the use of leading questions
on examination in chief or cross-examination. If, in a medical malpractice action, the plaintiff’s attorney
calls the defendant medical practitioner as a witness, there is likely to be a hostile relationship between
the attorney and the witness; in this situation, the courts regularly exercise discretion to allow the
plaintiff’s attorney, the direct examiner, to resort to leading questions. When the plaintiff’s lawyer turns
the medical practitioner over to the medical practitioner’s own attorney for cross-examination, the
courts usually preclude leading questions because the cross-examiner is the witness’s personal lawyer.
In some cases, when the witness is a vulnerable child or alleged rape victim, the courts have exercised
discretion to limit the ability of defence counsel to use leading questions on cross-examination. Federal
Rule of Evidence 611(a)(3) directs trial judges to ‘protect witnesses from harassment or undue
embarrassment …’ There are degrees of leading, and at the very least the trial judge may prevent the
defence counsel from using bluntly leading phrasing such as ‘Isn’t it a fact ….?’ or ‘Won’t you admit
that …?’
Substantive evidentiary restrictions
Most American jurisdictions have enacted rape shield statutes in order to encourage sexual assault
victims to come forward and report sexual crimes. The legislatures reasoned that unless they restricted
the admissibility of certain types of impeachment and character evidence that had been routinely
admitted against alleged rape victims in the past, the victims would continue to be deterred from
reporting these serious crimes. In these types of cases, defence lawyers are precluded from using certain
lines of questions (otherwise permitted by the character and impeachment rules) during the witness’s
questioning.
One of the present issues in the United States is the admissibility of testimony about prior false
complaints by the witness. To a degree, most American courts allow such testimony; a prior, similar
accusation reflects negatively on the witness’s credibility. However, the courts have imposed strict
limitations on such testimony.2380 To begin with, some courts demand that before inquiring during

Hon. Goff, ‘Argumentative Questions,’ 49 Calif. Bar J. 140 (1974); Stephen Saltzburg, ‘Rhetorical Questions,’ 17
Crim.Just. 38 (Spr. 2000).
2379 Danial Capra and Ethan Greenberg, The Form of the Question 192-93 (West Academic Publishing, 2014).
2380 Edward Imwinkelried, ‘Should Rape Shield Laws Bar Proof That the Alleged Victim Has Made Similar, Rape
Accusations in the Past,’ 47 (2016) University of Pacific Law Journal 709.
2378
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cross-examination in open court, the defence counsel make a strong showing of the falsity of the prior
complaint. Moreover, if the witness denies either making the complaint or its falsity, most courts forbid
the accused from introducing extrinsic evidence to prove up the earlier false complaint.2381
The Provision of Support to the Witness During the Witness’s Testimony

While the use of leading phrasing to question vulnerable witnesses is a longstanding practice, more
recently the legislature and courts have approved protective measures that provide the witness with
moral support during their testimony. Especially when the witness was a child in a sexual abuse
prosecution, the courts have allowed the child witness to have a doll, a support animal, or a support
person next to the witness during their testimony.2382 The use of support persons poses numerous
issues: Should there be a special oath for support persons? If so, what should the oath instruct the
support person to do — and to refrain from doing? Must the support person be a professional such
as a psychologist on the staff of a child protective agency, or may the support person be a relative such
as a parent? What restrictions should there be on physical contact between the witness and the support
person during the testimony? May the child witness sit in the support person’s lap? Especially if the
support person is a relative, there is a danger that by squeezing the witness’s hand in a certain way or
hugging the witness in a particular way, the support person could improperly give the witness
nonverbal cues as to the answers to the questions. Although most courts have merely allowed the
support to sit near the witness, in one case the judge went to the length of authorising a ‘whisper
procedure’: after the attorney posed the question to the support person, the person whispered the
question to the child and, after the child whispered an answer to the support person, the support
person stated the answer aloud.2383
Dispensing with the Prospective Witness’s Live Testimony

The preceding paragraphs assume that the witness physically appears to testify at trial. A more radical
approach is to: (a) dispense with the witness’s live testimony and (b) create a special legislative hearsay
exception for the witness’s testimony at a formal pretrial proceeding similar to a deposition. Since 2004,
after the United States Supreme Court’s decision in Crawford v Washington,2384 the American courts have
imposed special restrictions on the admissibility of ‘testimonial’ hearsay — that is, out-of-court
statements made with a clear view to later prosecutorial use.
Crawford holds that if the statement is testimonial in nature, the statement made be admitted at trial
only if two conditions are met: (1) before trial, the accused had an opportunity to question the
declarant; and (2) the declarant is unavailable at the time of trial.2385 The application of Crawford to this
type of legislation raises questions with respect to both conditions. First, may the protective measures
ordinarily used at trial be employed at the pretrial hearing? Secondly, is the witness’s fear of testifying

Although Federal Rule of Evidence 608(b) allows an opposing attorney to question a witness about specific
instances of untruthfulness, the cross-examiner must “take the answer”; if the witness denies the untruthful
statement, the Rule prohibits the cross-examiner from later introducing extrinsic evidence to prove the lie.
2382 People v Spence, 212 Cal.App.4th 478, 151 Cal Rptr 3d 374 (2012)(a support person and a therapy dog); Delinger,
‘Using Dogs for Emotional Support for Testifying Victims of Crime,’ 15 Animal L. 171 (2009); Ebisike, ‘The
Evidence of Children,’ 44 Crim.L.Bull. 724, 743 (2008).
2383 Romey v Vanyur, 9 F.Supp.2d 565 (EDNC 1998).
2384 541 US 36 (2004).
2385 Federal Rule of Evidence 804(a) sets out the general definition of unavailability under the hearsay rule.
2381
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so extreme that he or she should be deemed practically unavailable to appear at trial? In this regard,
the development of protective measures at trial is a double-edged sword. If these measures are
effective, it will become more difficult for the prosecution to satisfy the second condition. The defence
can plausibly contend that the witness is available precisely because the protective measures make it
possible for the witness to testify effectively without risking significant trauma.
In one situation, though, the prosecution may introduce the prospective witness’s out-of-court
statements without complying with Crawford. In Giles v California,2386 the Supreme Court endorsed a
version of the common law forfeiture-by-wrongdoing doctrine. The Confrontation Clause generally
requires the prosecution to produce live witnesses rather than introducing the witnesses’ prior out-ofcourt statements.2387 However, under Giles, the accused forfeits the protection of the hearsay rule and
the Confrontation Clause if he or she has threatened the prospective witness in order to dissuade the
prospective witness from testifying and the threat caused the prospective witness to be unwilling to
testify. Having forfeited the protection of the Clause, the accused can no longer object to the
introduction of the out-of-court hearsay statements. Thus, if the accused threatened the vulnerable
witness in order to frighten them into refusing to testify and the threat succeeded, the prosecution may
introduce the prospective witness’s out-of-court statements. Federal Rule of Evidence 804(b)(6) codifies a
version of the forfeiture doctrine.

C. The Procedures and Standards Relating to the Determination of the Validity of a
Particular Protective Measure
On two occasions, the United States Supreme Court has considered the validity of measures designed
to protect vulnerable child witnesses.
In Coy v Iowa,2388 the majority of the Supreme Court declared unconstitutional the use of a screen to
shield the child witness from the accused.2389 The Supreme Court stressed that, as a general rule, the

554 US 353 (2008).
See Coy v Iowa 487 US 1012 (1988) (Scalia J).
2388 487 US 1012 (1988).
2389 Coy had been charged with sexually assaulting two 13-year-old girls. The trial court granted the State's motion,
pursuant to a 1985 State statute intended to protect child victims of sexual abuse, to place a screen between Cory
and the girls during their testimony, which blocked him from their sight but allowed him to see them dimly and
to hear them. The trial court rejected Cory's argument that this procedure violated the so called Confrontation
Clause of the Sixth Amendment, which gives a defendant the right ‘to be confronted with the witnesses against
him’. Cory was convicted of two counts of lascivious acts with a child, and the Iowa Supreme Court affirmed the
conviction. The majority of the US Supreme Court held that the 6 th Amendment, also called the Confrontation
Clause, by its words provides an accused the right to ‘confront’ face-to-face the witnesses giving evidence against
him or her at trial. That core guarantee was said to serve the general perception that confrontation is essential to
fairness, and helps to ensure the integrity of the factfinding process by making it more difficult for witnesses to
lie. Coy’s right to face-to-face confrontation had been violated since the screen enabled the victims to avoid
viewing the accused as they testified. This decision has unsurprisingly been widely criticised. See Ellen Forman,
‘To Keep the Balance True: The Case of Coy v Iowa’ (1989) 40(2) Hastings Law Journal 437; Bryan Wildenthal, ‘The
Right of Confrontation, Justice Scalia, And The Power And Limits Of Textualism’ 48(4) (1991) Washington and Lee
Law Review 1323; JA Mayers, ‘Coy v Iowa: A Constitutional Right of Intimidation’ (1989) 16(3) Pepperdine Law Journal
709. The majority’s approach is at odds with both the longstanding and modern recognition under the common
law in England and Australia that direct traditional cross-examination is not an absolute right and can be validly
modified. See R v Smellie (1919) 14 Cr App R 128; R v Edwards [2011] EWCA Crim 3028; R v Hamilton [2014]
EWCA Crim 1555; R v YGM [2018] EWCA Crim 2458. As Spigelman CJ said in R v TA (2003) 57NSWLR 444,
[8]: ‘Judges play an important role in protecting complainants from unnecessary, inappropriate and irrelevant
2386
2387
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Sixth Amendment or Confrontation Clause contemplates face-to-face confrontation between the
accused and a witness testifying against the accused. Scalia J drew on historical and English sources to
support this absolute right as he perceived it.2390 The Supreme Court did not explicitly address the
question of exceptions to the general rule. However, writing for the majority, Scalia J stated that an
exception ‘would surely be allowed only when necessary to further an important public policy’.
The US Supreme Court revisited the topic in 1990 in Maryland v Craig.2391 Under a Maryland statute,
when the trial judge finds that testifying in the accused’s presence would cause a child serious emotional
distress, the judge may order the child, the prosecutor, and the defence counsel to withdraw to another
room. The child is examined and cross-examined in that room while the accused remains in the
courtroom. The accused can view the child’s testimony and stays in electronic communication with
the defence counsel.
This constitutionality of this procedure was upheld by the Supreme Court, Speaking for the majority,
O’Connor J wrote that ‘[w]e have never held … that the Confrontation Clause guarantees criminal
defendants the absolute right to face-to-face meeting with witnesses against them at trial’. She
emphasised that while the Maryland procedure ‘prevents a child witness from seeing the defendant,’
the procedure ‘preserves all of the other elements of the confrontation right’ such as crossexamination. The majority concluded that such legislative procedures are constitutional so long as they
require the judge to make a case-specific finding that ‘the child witness would be traumatised, not by
the courtroom generally, but by the presence of the defendant.’ The majority elaborated that the
emotional distress the child would suffer must be ‘more than de minimis, ie, more than ‘mere
nervousness or excitement or some reluctance to testify …’ The Court ‘conclude[d] today that a State’s
interest in the physical and psychological well-being of child abuse victims may be sufficiently
important to outweigh, at least in some cases, a defendant’s right to face their accusers in court.’2392
Applying Coy and Craig, the American lower courts uniformly require that the prosecution demonstrate
that there is a substantial likelihood that the child will suffer at least moderate emotional or mental

questioning by or on behalf of an accused. That role is perfectly consistent with the requirements of a fair trial,
which requirements do not involve treating the criminal justice system as if it were a forensic game in which every
accused is entitled to some kind of sporting chance.’
2390 ‘This language “comes to us on faded parchment”, with a lineage that traces back to the beginnings of Western
legal culture. There are indications that a right of confrontation existed under Roman law. The Roman Governor
Festus, discussing the proper treatment of his prisoner, Paul, stated: "It is not the manner of the Romans to deliver
any man up to die before the accused has met his accusers face to face, and has been given a chance to defend
himself against the charges’. Acts 25:16’: 487 U.S. 1012, 1016 (Scalia J). Scalia J also quoted Shakespeare and
President Eisenhower in support of his support for what can be seen as a traditional and narrow view of crossexamination.
2391 497 US 836 (1990).
2392 There was a strong dissent by Scalia J. ‘[s]eldom has this Court failed so conspicuously to sustain a categorical
guarantee of the Constitution against the tide of prevailing current opinion’: (1990) 497 US 836, 860. Scalia J argued
that permitting a child witness to testify via closed-circuit television in order to avoid the trauma of being in the
immediate presence of the defendant violated what he saw as a defendant's absolute right to the face-to-face
confrontation guaranteed by the Sixth Amendment.
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harm if required to testify in the accused’s presence. The courts have pointed to both the potential
harm to the witness and the loss of some of the witness’s testimony.2393
Almost all of these cases involve either placing the accused and the witness in different rooms or
positioning a physical barrier between the accused and the witness in the courtroom. There is
consensus that Coy and Craig govern in these situations. However, neither the US Supreme Court nor
the lower courts have held that every conceivable protective measure must pass muster under the
rigorous standards announced in Coy and Craig. Given this state of the law, the analysis of the validity
of a particular protective measure poses several questions.
A Requirement for Case-Specific Findings of Necessity for Using a Protective Measure?

There are two ways of implementing protective measures. One way is legislative; the legislature could
prescribe the measure in a statute of general application. By its terms, the legislation and the protective
measure might automatically apply if the vulnerable person is the specified type of potential witness
(eg, a child) and the proceeding is the specified type of case (eg, a prosecution for a certain type of
offense). The second way is judicial; a court could announce a rule whose application depends on casespecific findings by the trial judge. Coy and Craig are illustrative. According to those decisions, the trial
judge may order that the accused and the witness be in separate rooms during the witness’s testimony
only if the judge finds as a matter of fact that testifying in the accused’s presence is likely to cause the
witness significant trauma that will impede the witness’s ability to testify. These decisions require
individualised, case-specific findings.2394
Although the Maryland legislation challenged in Craig required case-specific findings by the judge,
legislation categorically mandating a protective measure could be substantially over inclusive. The range
of witnesses’ vulnerability can be wide. While one 11-year-old child or an adult with a certain mental
disability might be highly susceptible to the pressure of an aggressive cross-examination, another 11year-old child or an adult with a different disability could easily withstand the pressure. As a result of
its overbreadth, a categorical statutory mandate might impinge on the accused’s right to test the
witness’s testimony even when there was no justification for doing so. Consequently, in the United
States even most of the statutes dealing with protective measures require the trial judge to make
specified findings as to necessity before invoking the measure.
The Types of Evidence That the Judge May Consider in Deciding Whether to Make the Necessary
Case-Specific Findings

If case-specific findings are necessary, what types of evidence may or must the judge consider in making
the findings?
There is a strong argument that a court should be able to consider any relevant evidence in deciding
whether to make the requisite findings. These findings condition a legal ruling by the judge, not a
factual determination by the trier of fact. As the Advisory Committee Note to Federal Rule of Evidence

United States v. Yazzie, 743 F.2d 1278, 1292 (9th Cir. 2014)(“the court’s finding that the child is unable to testify in
open court in the presence of the defendant . . . .”); Danner v. Motley, 448 F.3d 372 (6th Cir. 2006)(the judge found
that the 15-year-old child was unable to testify in front of the accused due to fear and trauma associated with
testifying in open court; the victim repeatedly flatly refused to testify in open court); People v. Powell, 194 Cal.App.4th
1268, 124 Cal.Rptr.3d 214 (2011)(the testimony of a social worker and the witness’s mother established that the
child would suffer such great emotional stress that she might be unable to provide a useful account of the relevant
events).
2394 State ex rel Montgomery v Padilla, 237 Ariz 263, 349 P.3d 1100 (2015).
2393
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104(a) states, the conventional wisdom is that the common law courts developed the exclusionary rules
such as hearsay, opinion, and best evidence in order to compensate for the supposedly limited ability
of lay triers of fact to critically evaluate testimony. The Note proceeds to reason that there is no need
to apply the exclusionary rules when the judge is determining foundational facts that condition the
application of legal doctrines such as hearsay. The last sentence of Rule 104(a) therefore declares that
when the judge is engaging in such preliminary fact finding, ‘the court is not bound by evidence rules,
except those on privilege.’ The factual findings determining the invocation of protective measures are
analogous; the findings are made by the judge, not the trier, and the findings relate to a technical legal
rule, not the historical merits of the case.
A few American jurisdictions, though, apply the exclusionary rules to both foundational testimony and
testimony related to the central historical facts and events in dispute. Even on that assumption, there
are numerous types of technically admissible evidence that the judge may weigh in making the casespecific findings:
∙

The witness himself or herself can testify directly to their state of mind, eg, their fear of both
the accused and of testifying in the accused’s presence.

∙

The witness’s out-of-court statements asserting a then-existing state of mind are admissible
under a hearsay exception codified in Federal Rule of Evidence 803(3). If there is a short
time lapse between the time of the statement and the time of trial and no major intervening
event that might change the witness’s state of mind, the prior statements would be admissible
to show the witness’s fear at the time of trial.2395

∙

A third party could testify to circumstantial facts supporting the inference that the witness is
experiencing that fear. For instance, a third party might testify that the child burst into tears
and ran as soon as the child noticed that the accused was present in the same room. Again,
assuming a modest time interval between the conduct and the time of trial, the testimony
would be relevant to show the witness’s fear at the time of trial.

∙

The third party may testify to lay opinions about the witness’s state of mind. On the one
hand, a third party may not directly conjecture or speculate as to another person’s state of
mind. Since the third party lacks personal, firsthand knowledge of the other person’s mental
or emotional state, Federal Rule of Evidence 602 would bar such opinions. On the other
hand, the clear trend is to hold that a third party may give a lay opinion about a person’s
‘apparent’ or ‘seeming’ state of mind under Federal Rule 701 when the opinion is squarely
based on the third party’s observation of the person’s conduct and demeanour.

Under Federal Rule of Evidence 702, a mental health specialist such as psychiatrist or psychologist
could testify to an expert opinion on the subject. The opinion might: diagnose the witness’s current
state of mind such as fear, state that the cause of the state of mind was the fear of testifying in the
accused’s presence, or conclude that such testimony would cause the witness substantial mental or
emotional trauma.
There are two troublesome expert testimony issues. The threshold question is whether the judge will
require expert testimony. The federal Child Victim’s and Child Witnesses’ Rights Act, 18 USC s 3509,
sometimes requires expert testimony to support a required finding. In principle, expert testimony is
usually unnecessary to prove either the witness’s frame of mind or that that frame of mind is causally

2395

2 McCormick on Evidence s 274 (8th ed. 2020).
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related to the prospect of testifying in the accused’s presence. However, expert testimony is arguably
necessary if the substantive law requires the judge to find that such testimony will probably cause the
witness significant trauma; nuanced assessments of the probability and magnitude of the potential harm
may require expertise. The formation of opinions on those subjects may be beyond the competence
of a lay witness lacking mental health expertise.
The second question is whether the expert should be permitted to opine only if he or she has personally
examined the witness. Under modern common law and the Federal Rule of Evidence 703, an expert
may base an opinion on three types of case-specific information: personally known facts (eg, a
physician’s personal observation of a patient’s injuries), hypothetically assumed facts (to which other
witnesses have provided admissible testimony), and reliable second-hand, out-of-court reports (if it is
the customary practice of the expert’s specialty to consider reports from such sources). Ordinarily, an
expert’s opinion may be based on any of these three types of information. However, an opinion based
on a clinical examination of the witness is so likely to be more reliable and the accused’s interest in
testing the witness’s testimony is so weighty that a strong case can be made that in this setting, the
courts ought to insist that the expert have personally examined the potential witness.
The Judge’s Decision Whether the Case-Specific Findings Warrant Invoking the Protective
Measure

After considering the relevant evidence, the trial judge may reach a final decision. To make that
decision, the judge must balance the competing interests. As previously stated, the relevant interests
implicated by protective measures sometimes conflict. In the final analysis, in making the balancing
decision, the judge should evaluate both the magnitude of the burden on the accused’s interests and
the strength of the showing of the countervailing interests of society and the witness. And the judge
must do so on the particular facts of the individual case.
For instance, rather than generalizing about the ‘burden’ imposed by protective measures, the judge
ought to focus on the precise burden imposed by the specific protective measure that has been
proposed. By way of example, consider the situation in which the judge is contemplating ordering that
the witness and the accused be in different rooms during the witness’s testimony. In the early cases,
the judge safeguarded the accused’s interests by providing one-way closed-circuit television. Many
modern courts can provide the accused with two-way closed-circuit television — a much better
substitute for face-to-face confrontation in court. An order affording two-way CCTV places much less
strain on the accused’s interest, and the judge can therefore be satisfied by a weaker showing of the
strength of the competing interests of society and the vulnerable witness.
Likewise, the judge should consider the specific showing of need made by the party seeking the
protective measure. Suppose the following hypothetical facts. After an examination, the psychologist
opines that while testifying in the accused’s presence would upset the witness enough to decrease the
witness’s ability to testify fully and effectively, the testimony was unlikely to cause the witness to suffer
any long term or permanent trauma. To be sure, in these cases society has an interest in securing the
witness’s relevant testimony, and the witness has an interest in protecting their own mental and physical
health. In this hypothetical, the showing brings society’s interests into play but not the witness’s.
Balancing the interests, the judge might conclude that the countervailing interests do not trump the
accused’s legitimate interest and justifying resorting to the protective measure.
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