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I INTRODUCTION

regation and apartheid lie at the heart of the international legal framework.!

On 19 July 2024, the International Court of Justice (‘ICJ’) rendered its
Advisory Opinion on the Legal Consequences of Israel’s Policies and Practices in
the Occupied Palestinian Territory, including East Jerusalem (‘Advisory Opinion’).?
The Advisory Opinion, rendered on the request of the United Nations General
Assembly,® ultimately found the prolonged occupation and settlement policies of
Israel in the Occupied Palestinian Territory (‘OPT’) to contravene international law.*
As a result, the ICJ identified active obligations for Israel, other States, and inter-
national organisations.’> While they lack the binding force of judgments,® advisory
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opinions have historically been afforded significant weight by international author-
ities on the basis of the Court’s influence.’

In Part 11, this case note will provide a brief background to the settlement, as well
as the circumstances giving rise to the Advisory Opinion. Part 111 will then explore
both the conclusion of illegality adopted by the majority, and the dissenting position
of Vice-President Sebutinde, who voted against the majority in all findings of the
ICJ except the first — that the Court had jurisdiction to provide the requested
Advisory Opinion. Vice-President Sebutinde raised concerns, inter alia, about the
exercise of judicial discretion, and the unilateral, biased nature of the information
considered in making the determination. Part IV will discuss potential implica-
tions of the Advisory Opinion regarding its unenforceability, the circumvention
and undermining of established negotiation methods, and the polarity between the
Judges’ positions. Part V concludes.

II BACKGROUND
A Historical Context

In the wake of World War I, Palestine was one of several Ottoman territories
entrusted by the League of Nations to the United Kingdom.® Mass Jewish immi-
gration led to conflict between Arab and Jewish communities.’ In 1947, the United
Kingdom expressed its intention to evacuate the mandated territory and referred
the matter to the United Nations (‘UN”).1 The UN General Assembly adopted a
resolution calling for the partition of Palestine into two distinct Arab and Jewish
States (‘Resolution 181°).! This proposed partition was accepted by the Jewish
population but was rejected by the Arab population and States on the basis, inter
alia, that it was unbalanced.!2

In May 1948, Israel declared its independence as set out in Resolution 181, and
conflicts erupted between Israel and the Arab States the following day.!3 By the
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conclusion of the conflict, Israel emerged with control of most of the territory,
beyond its allotment under Resolution 181.1% With a resolution in November 1948,
the UN Security Council ordered an armistice to be established in all sectors of
Palestine — this was followed by the conclusion of armistice agreements between
Israel and its neighbouring States through mediation by the UN, fixing armistice
demarcation lines between Israeli and Arab forces which came to be collectively
referred to as the ‘Green Line’.!> Later that month, Israel applied for admission
to membership of the UN. This was granted by the UN General Assembly in
May 1949.16

In 1967, an armed conflict known as the ‘Six-Day War’ commenced between Israel
and a coalition of neighbouring Arab States. Upon cessation of the hostilities,
Israeli forces occupied ‘all the territories of Palestine under British Mandate beyond
the Green Line’.)7 Later that year, the UN Security Council adopted a resolution
emphasising the ‘inadmissibility of acquisition of territory by war’, calling for
the withdrawal of Israeli armed forces from the occupied territories.!® From 1967
onwards, Israel established numerous settlements in the occupied territories —
encompassing the West Bank, East Jerusalem and the Gaza Strip!” — and sought
to change the status of the City of Jerusalem despite ongoing condemnation from
the UN Security Council.20

In 1974, the UN General Assembly recognised the Palestinian Liberation Orga-
nization (‘PLO’) as the representative of the Palestinian people following further
armed conflict between Israel and neighbouring States.?! It further recognised the
right of the Palestinian people to self-determination under the UN Charter.?? In
1988, the PLO sought to establish the State of Palestine, in alignment with the
principles of Resolution 181,23 and in the 1990s both Israel and the PLO signed
the two Oslo Accords. The first Oslo Accord established guidelines for negoti-
ations, and the second divided the occupied West Bank into three distinct areas
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entitled A, B, and C.?* Area C, covering over 60% of the land, was left exclusively to
Israel.”> The Oslo Accords mandated Israel to transfer certain powers and responsi-
bilities exercised in areas A and B to Palestinian authorities, however these transfers
have only occurred to a limited extent.?6

Conflict endured into the 2000s,2” and in 2002 Israel commenced construction of
a ‘wall’ separate from the Green Line,?® expanding settlements in the OPT despite
condemnation from the ICJ in a 2004 Advisory Opinion (‘Wall Opinion’).?° Although
Palestine was given non-member observer State status in the UN in 2012,3° by 2023
almost 700,000 settlers resided in the OPT.3!

B The Question Posed to the ICJ

In January 2023, the UN Secretary-General communicated the General Assembly’s
decision to submit its questions to the ICJ for an advisory opinion.3> Two questions
were submitted:

(@) What are the legal consequences arising from the ongoing violation by
Israel of the right of the Palestinian people to self-determination, from its
prolonged occupation, settlement and annexation of the Palestinian territory
occupied since 1967, including measures aimed at altering the demographic
composition, character and status of the Holy City of Jerusalem, and from
its adoption of related discriminatory legislation and measures?

(b) How do the policies and practices of Israel referred to in paragraph 18 (a)
above affect the legal status of the occupation, and what are the legal con-
sequences that arise for all States and the United Nations from this status?3?

The Court rendered the Advisory Opinion on 19 July 2024.34
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IIT DEecisioN of THE ICJ
A Preliminary Considerations

Prior to the provision of its opinion, the ICJ first considered several preliminary
concerns: jurisdiction, discretion, and the scope and meaning of the questions posed.
It found unanimously that it possessed the jurisdiction to provide the requested
opinion.?> While Vice-President Sebutinde voted to exercise the Court’s discretion
to decline to give an opinion, her vote was outnumbered fourteen to one.3¢ In relation
to the scope and meaning of the questions, the ICJ first defined the “policies and
practices of Israel’” as constituting three types of conduct: (1) the ongoing violation
by Israel of the right of the Palestinian people to self-determination; (2) Israel’s
prolonged occupation, settlement and annexation of the OPT since 1967, including
measures aimed at altering the demographic composition, character and status of
the Holy City of Jerusalem; and (3) Israel’s adoption of related discriminatory leg-
islation and measures.?’ In terms of territorial scope, the ICJ also clarified that the
OPT, encompassing the West Bank, East Jerusalem and the Gaza Strip, would be
treated as a single territorial unit.’®

It was also noted that in terms of temporal scope, the Advisory Opinion would
consider Israeli measures in the OPT from 1967, but would not include Israel’s
conduct in response to the attack in the Gaza Strip by Hamas and other armed
groups on 7 October 2023 as this was not an ‘ongoing’ or ‘continuing’ policy or
practice.??

B Applicable Law

Premising its discussion on the assumption that Israel is still currently occupying
the OPT — as it was in 2004 when the Court’s Wall Opinion was issued*® — the ICJ
distinguished that the decisive criterion in determining whether a territory remains
occupied under international law ‘is not whether the occupying Power retains its
physical military presence in the territory at all times but rather whether its authority
has been established and can be exercised’.*! As such, the noted withdrawal of
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Israeli military from the Gaza Strip in 2005 did not release Israel of its obligations
under the law of occupation, as it maintains effective control over the Gaza Strip.#?

The ICJ then identified the international laws which would be most relevant to the
conduct of Israel in the OPT. Such laws included the Geneva Convention Relative
to the Protection of Civilian Persons in Time of War® and the annexed Hague
Regulations.** Despite Israel not being a formal party to the latter, both laws are
binding as a matter of customary international law.*> Also included were a number
of legal instruments relating to racial discrimination,*® economic, social and cultural
rights,*” and civil and political rights*® which Israel is party to.*

C Policies and Practices of Israel in the OPT
1 Prolonged Occupation and Settlement

The ICJ began its substantive legal analysis by first examining whether Israel’s
policies and practices affect the right of the Palestinian people to self-determination,
and if so, how.>? In examining the three types of relevant conduct, it first found that
Israel’s occupation of the OPT, as recognised by the Wall Opinion, has already been
sufficiently established and remains ongoing.>!

The Court subsequently examined Israel’s settlement policy as carried out in the
OPT between 1967 and 2005, limiting this examination to the activity in the West
Bank and East Jerusalem due to the withdrawal of settlements from the Gaza Strip
in 2005. It noted that this withdrawn policy was not substantially different from
those continuing in the West Bank and East Jerusalem.’? In the Wall Opinion,
the ICJ found Israel’s settlement policy to be ‘in breach of the sixth paragraph of
Article 49 of the Fourth Geneva Convention’ which prohibits the occupying Power
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from deporting or transferring parts of its civilian population into the occupied
territory.> In the current Advisory Opinion, the ICJ noted that there is nothing in
the relevant article to suggest this unlawful transfer must be forcible, thus finding
Israel’s provision of incentives for the relocation of Israeli individuals and businesses
into the OPT unlawful under the Fourth Geneva Convention.>*

It also found the expansion of Israel’s settlements to be based upon the confisca-
tion or requisitioning of large areas of land, for the benefit of the civilian settler
population and to the detriment of the local Palestinian population contrary to
Articles 46, 52 and 55 of the Hague Regulations.>

The Court then scrutinised the use of natural resources, noting that Article 55 of the
Hague Regulations regards the occupying Power as administrator and usufructu-
ary of natural resources, including forests and agricultural estates.>® This provision
involves an obligation to ‘safeguard the capital of these resources’’’ meaning that
Israel’s use of natural resources must not exceed ‘what is necessary for the purposes
of the occupation’ and must be sustainable.’® It must also ensure that the local
population has an adequate supply of foodstuffs including water.>® The ICJ found
that Israel’s mass diversion of natural resources to its own population, including
settlers,% was a breach of Israel’s obligations as an administrator and usufructuary
of the OPT.%! It also found that restricting the access of the Palestinian population
to water available in the OPT was inconsistent with its obligations within Article 55
of the Hague Regulations.%>

The next policy considered was the extension of law. The Court, with reference
to Article 43 of the Hague Regulations and Article 64 of the Fourth Geneva
Convention, noted an occupying Power’s obligation to respect the law in force in the
occupied territory unless ‘absolutely prevented from doing s0’.%% Since 1967, Israel
has expanded its sphere of legal regulation far into the West Bank and instated its
own military law in the OPT, replacing the local law to a significant degree. Settler
councils have assumed de facto jurisdiction over settlements in the West Bank, and
domestic Israeli law has operated to the exclusion of any other domestic law in East
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Jerusalem since 1967.4 The ICJ found these practices inconsistent with the rule
reflected in the Hague Regulations and the Fourth Geneva Convention.%>

The Advisory Opinion further explored how the confiscation of land and deprivation
of access to natural resources induced the departure of the local population.%® This
was exacerbated by Israeli military measures, with the ICJ holding that the lack of
any viable alternative constituted an unlawful ‘forcible’ transfer under Article 49 of
the Fourth Geneva Convention.%’

An issue of particular international contention is the violence used by settlers and the
Israeli military against Palestinian people.®® The Court stated that Israel’s systematic
failure to prevent or punish attacks by settlers against the life or bodily integrity
of Palestinians, and its excessive use of force against Palestinians, is inconsistent
with obligations under several treaties. It constitutes a violation of the Palestinian
people’s right to life,® humane treatment, and protection against all threats or acts
of violence.”®

In light of the above contraventions of Israel’s international obligations through its
practices and policies, the ICJ reaffirmed that the Israeli settlements in the OPT
were established and continue to be maintained in violation of international law.”!

2 Annexation of the OPT

The ICJ also considered annexation, defining it as the ‘forcible acquisition by the
occupying Power of the territory that it occupies, namely its integration into the
territory of the occupying Power’.”? By this characterisation, the Court referred to
Israel’s policies and practices, including the expansion of settlements, construction
of associated infrastructure, exploitation of natural resources, and application of
Israeli domestic law in the OPT, as amounting to annexation due to their permanent
and irreversible nature.”?
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3 Discriminatory Legislation and Measures

The final element of Israel’s policies and practices to be scrutinised was the poten-
tially discriminatory nature of its legislation and measures. The Court examined
the nature of several Israeli measures in the OPT such as residence permit policies,
restrictions imposed on the movement of Palestinians, and the demolition of
Palestinian properties.’

Discrimination is prohibited under international humanitarian law when it relates to
‘race, religion or political opinion’”® Discrimination on the basis of race or national
or social origin is further prohibited in the International Covenant on Civil and
Political Rights,’® the International Covenant on Economic, Social and Cultural
Rights,’” and the International Convention on the Elimination of All Forms of Racial
Discrimination.”® This prohibition now forms part of customary international law.”

The ICJ identified that through its comprehensive restrictions on Palestinians in
the OPT, Israel’s legislation and measures constitute systemic discrimination based
on, ‘inter alia, race, religion, or ethnic origin in violation of the abovementioned
provisions of international law.80

4 Impact on Self-Determination

Ultimately, the ICJ determined that the settlement policy, acts of annexation, and
related discriminatory legislation and measures of Israel are unlawful.8! It adopted
the position that as a consequence of these decades-long policies and practices, the
Palestinian population has been deprived of its right to self-determination — that is,
the right to determine its own political status and pursue its economic, social, and
cultural development.®2

D Effects of the Practices and Policies on the Legality of the Occupation

Upon determining the illegality of Israel’s policies and practices in the OPT,
the ICJ emphasised the scope for this illegality to affect the legal status of the
occupation.®3 The Court adopted the view that Israel’s assertion of sovereignty and
annexation of certain parts of the OPT constitutes a violation which would directly
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impact the legality of its continued presence as an occupying Power in the OPT.34
This, combined with Israel’s obstruction of the Palestinian people’s right to self-
determination, renders the continued presence of Israel in the OPT unlawful.®>

E Legal Consequences

In the latter part of the Advisory Opinion, the ICJ explored the legal consequences of
the illegality of Israel’s continued presence in the OPT. Consequences were catego-
rised as impacting three distinct groups: (1) Israel; (2) other States; and (3) the UN.86

For Israel, the Court identified obligations to end its presence in the OPT as
rapidly as possible and to put an end to its unlawful policies and practices.’” It also
emphasised the need for Israel to repeal all legislation and measures creating or
maintaining the unlawful situation and to provide full reparation for the damage
caused by its wrongful acts to all natural or legal persons concerned.®® Such
reparation would include compensation, and restitution such as the returning of
land and other immovable property, all seized assets, and all cultural property.?° In
the event that such restitution proves materially impossible, Israel would have an
obligation to compensate all natural or legal persons having suffered any form of
material damage as a result of its wrongful acts.””

For other States, the ICJ primarily identified an obligation not to render aid or
assistance in maintaining the situation, and not to recognise the situation arising
from the unlawful presence of Israel in the OPT as legal.”! The Court further
asserted that this latter duty of non-recognition also applied to international organi-
sations, including the UN.%2

F Dissent of Vice-President Sebutinde

While the ICJ ultimately voted in the majority for its findings, there were persistent
dissenting votes and perspectives advocated by Vice-President Sebutinde on most
findings made by the Court. While her Excellency’s separate dissent was extensive
and complex, several key points emerged.

The first point concerns discretion. Vice-President Sebutinde took the stance that the
ICJ should have exercised its discretion to decline to give its opinion. Her Excellency

84 Ibid.

8 Tbid 72 [261].

8 Ibid 73 [266].
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asserted that the Court lacked accurate, balanced information which would enable it
to make a proper decision,”? and that the questions posed by the General Assembly
were inherently one-sided, leading the ICJ to adopt implicit presumptions without
analysis of relevant issues such as Israel’s own rights and security concerns.?*

Further, her Excellency asserted that, by only addressing Israel’s legal obligations and
ignoring its rights and Palestine’s obligations, the Court circumvented the already-
established negotiation principles set out in the Oslo Accords.?® It was asserted that
the Oslo Accords are binding agreements signed by both Israel and Palestinian
representatives with the purpose of serving as a mechanism to reach a compromise
acceptable to both parties, while the Advisory Opinion purportedly served to oblige
Israel to have its disputes be submitted to judicial settlement without its consent.?¢

Vice-President Sebutinde raised several other points of contention, but her Excellency
was ultimately outnumbered in all the findings with which she disputed.®’

IV CoMMENT

Numerous implications arise from the Advisory Opinion provided by the ICJ.
Some particularly salient implications concern the unenforceability of the Advisory
Opinion and the circumvention of a mutually negotiated solution as identified by
Vice-President Sebutinde.

A Unenforceability and Associated Inaction

One concern which has arisen since the delivery of the Advisory Opinion is that due
to its unenforceability, it may be difficult to prompt the radical change required to
remedy — or at least begin to address — the harm caused to Palestinians within the
OPT. The enforceability of international decisions is a generally difficult and long-
standing issue,”® ameliorated only by the good faith participation and compliance
of involved States. Historically, it has been rare for the ‘losing party’ to refuse to
give effect to an outcome rendered,” enabling the international judicial system to,
in a sense, self-regulate. However, concerns arise where such a losing party refuses
to act in accordance with a determined advisory opinion. Israel has demonstrated
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through its responses — or lack thereof — to previous ICJ criticism an unwilling-
ness to abide by the recommendations of such advisory opinions or take substantive
steps to rectify breaches of international law which arise from its conduct.!% In
the face of this inaction, there are no available practical means to compel Israel to
comply with the Advisory Opinion.

The Advisory Opinion calls upon the States to refuse to recognise the legitimacy of
Israel’s settlement activities and refuse to render to it aid or assistance.'’! Crucial
States have not committed to this refusal.'®? As such, the substantive impact of this
Advisory Opinion remains uncertain at this stage, relying to a significant extent on
the compliance of both Israel and other States.

However, the results of a recent UN General Assembly resolution raise the possibil-
ity that the Advisory Opinion has had at least some influence. In late 2024, 157 UN
member States voted in favour of Israel’s withdrawal from the OPT, countering eight
votes against the resolution and seven abstentions.!%3 Australia was positioned in the
majority group, taking a definitive stance against the unlawful occupation for the
first time in two decades.!%* This shift in attitude may be attributed at least in part to
the strong position taken in the Advisory Opinion, which was expressly referenced
in the recent resolution.!% It is, nonetheless, impossible to know with certainty how
much influence the Advisory Opinion actually had on these changes in State policy
and resultant action within the UN. While States such as Canada, New Zealand, and
the United Kingdom also voted for the resolution, other countries such as the United
States of America, Argentina, and Hungary maintained positions of solidarity with
Israel.'% Given the difficulty of obtaining clear evidence of States’ motivations
and reasoning in such contexts, the wider impact of the Advisory Opinion remains
unclear.
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B Undermining of Negotiation

Another concern, raised in the dissent of Vice-President Sebutinde, is the circum-
vention of existing negotiation avenues. With the existence of the Oslo Accords, the
first of which proposes a mechanism to reach a mutually agreed compromise, there
is consideration to be given to the benefit of the Advisory Opinion, and whether
this outweighs the potential detriment.!7 It is possible that with this determination,
the potential for a mutually agreed-upon solution between Israel and Palestine has
shifted increasingly further from reach. There is speculation that the provision of
a determination without the consent of Israel may serve as a signal to Palestinian
communities that engaging in mutual negotiations towards peace is unnecessary as
a desirable outcome can be obtained through alternate means.!%8

It is relevant, however, to note that the Oslo Accords have not been effective in
facilitating negotiations or resolving conflicts between Israel and Palestine.!° This
historic failure of the Oslo Accords to effectuate any substantive mutual peace
negotiations between the two parties renders Vice-President Sebutinde’s assertion
somewhat specious — in the absence of an effective existing mechanism to resolve
the conflict, the current Advisory Opinion can be seen to remain necessary.

V CoONCLUSION

In a long-anticipated Advisory Opinion, the ICJ held the ongoing policies and
practices of Israel in the OPT to be unlawful, rendering its continued occupation
illegal as a result. This determination created an expectation for Israel to make
reparations for the damage caused, for all States to abstain from rendering aid or
assistance in maintaining the situation arising from the unlawful occupation, and
for States and international organisations not to recognise this situation as legal.
Strong dissent was voiced by Vice-President Sebutinde, who raised concerns as
to the accuracy of the information considered and the undermining of the Oslo
Accords. The comment examined the implications of this undermining, as well
as the futility which may be associated with the unenforceability of such advisory
opinions. Ultimately, the Advisory Opinion makes great strides in clearly defining
the illegality of Israel’s continued conduct in the OPT, but its practical impact in
ceasing this conduct relies largely on both the willingness of Israel to do so, and the
willingness of other States and international organisations to hold Israel account-
able until it does.
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